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HOW TO USE THE FEDERAL REGISTER WORKSHOPS

Washington,
m

FOR: Any person who must use the Federal Register
and Code of Federal Regulations.

WHAT: Free Friday workshops presenting:
1. The regulatory process, with a focus on 

the Federal Register system and the pub*, 
lie's role in the development of regula
tions.

2. The relationship between Federal Regis
ter and the Code of Federal Regulations.

3. The important elements of typical Federal 
Register documents.

4. An introduction to the finding aids of the 
FR/CFR system.

D.C., Workshops

WHY: To provide the public with access to informa
tion necessary to research Federal agency reg
ulations which directly affect them, as part of 
the General Services Administration's efforts to 
encourage public participation in government 
actions. There will be no discussion of specific 
agency regulations.

WHEN: February 23; March* 9 or 23; or April 6 or 20 
from 9-11:30 a.m.

WHERE: Office of the Federal Register, Room 9409, 
1100 L Street NW., Washington, D.C

RESERVATIONS: Call Mike Smith, Workshop Coordina- 
^ tor, 202-523-5235.

aS<

Published daily. Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
^  holidays), by the Office of the Federal Register, National Archives and Records Service, General Services

Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U.S-C., 
„ IhfoAjr .. Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I ) . Distribution 
•V SK ¿ik is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and bther Federal agency 
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency.

The Federal Register will be furnished by mail to subscribers) free of postage, for $5.00 per month or $50 per year, payable 
in advance. The charge for Individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office, Washington. 
D.C. 20402.

There are no restrictions on the republication of material appearing in the Federal R egister.
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INFORMATION AND ASSISTANCE
Questions and requests for specific information may be directed to the following numbers. General inquiries may be 

made by dialing 202-523-5240.

FEDERAL REGISTER, Daily Issue:
Subscription orders (GPO)..... . 202-783-3238
Subscription problems (GPO).........  202-275-3054
“ Dial - a - Reg” (recorded sum

mary of highlighted documents 
appearing in next day’s issue).

Washington, D.C.................    202-523-5022
Chicago, III........ ....................... 312-663-0884
Los Angeles, C a lif.................  213-688-6694

Scheduling of documents for 202-523-3187
publication.

Photo copies of documents appear- 523-5240
ing in the Federal Register.

Corrections.... .................................  523-5237
Public Inspection Desk.................... 523-5215
Finding Aids.....................................  523-5227

Public Briefings: “How To Use the 523-5235
Federal Register.”

Code of Federal Regulations (CFR).. 523-3419
523-3517

Finding Aids............................. .......  523-5227

PRESIDENTIAL PAPERS:
Executive Orders and Proclama- 523-5233

tions.
Weekly Compilation of Presidential 523-5235

Documents.
Public Papers of the Presidents.....  523-5235
Index................................................. 523-5235

PUBLIC LAWS:
Public Law numbers and dates......  523-5266

523-5282
Slip Law orders (GPO) ...................  275-3030

U.S. Statutes at Large..................  523-5266
523-5282

Index................................................. 523-5266
523-5282

U.S. Government Manual................. 523-5230

Automation...... .............     523-3408

Special Projects...............................  523-4534

HIGHLIGHTS—Continued

OIL PRODUCER^
DOE/ERA announces transmittal of proposed final version of 
application to prevent enforcement action with sale of domes
tic crude oil produced on stripper well property; comments by
4-10-79.................. ........................ *.................................  10104
PSEUDORABIES
USDA/APHIS issues regulations regarding interstate move
ment of certain livestock to control and stop spread of disease; 
effective 5-17-79 (Part VII of this issue)........... ;______ __  10306
ANIMAL DRUGS
HEW/FDA approves safe and effective use of /7-butyl chloride 
capsules as an anthelmintic for dogs; effective 2-16-79.......  10058
HEW/FDA amends regulation for certain penicillin drugs for 
animal use to reflect NAS/NRC evaluation; effective 2-16-79.. 10059
VIRUSES, SERUMS, TOXINS, AND 
ANALOGOUS PRODUCTS
USDA/APHIS proposes rules regarding standards to be met 
by products containing Feline Calicivirus and Feline Rhinotra- 
cheitis Vaccines, a test for detection of chlamydial agents, and 
a revised cat safety test; comments by 4-17-79 .......... .......  10071
MOTOR COMMON CARRIERS
ICC issues policy statement governing consideration of rates
in operating rights application proceedings; effective 3-19-79.. 10064
REMOTE SENSING FROM SPACE 
NASA solicits views on how to encourage private investments 
and direct participation in civil systems; comments by 
3-15-79..................................... .......... ........ ...................  10145

TELEPHONE CONSTRUCTION MATERIALS 
AND EQUIPMENT
USDA/REA allows exceptions to secondary field trial require
ments and procedures with approval; effective 2-8-79.......... 10051
CIVIL SERVICE REFORM
OPM issues interim regulations delegating agencies certain 
appointment or job-related authority; effective 2-16-79; com
ments by 4-17-79..................................... ....\ ................. 10041
PERSONNEL ADMINISTRATION
OPM republishes standards for merit system governing certain 
grant-in-aid programs; effective 2-16-79 (Part III of this issue).. 10238
CONTRACTS
HEW/Secy adopts rules on withholding payments if contractor 
fails to comply with delivery terms and conditions; effective 
2-16-79...... .................................................. .................. 10062
BUDGET RESCISSIONS AND DEFERRALS
OMB publishes report for February 1979 (Part IX of this issue).. 10322
GOVERNMENT IN THE SUNSHINE 
Federal Labor Relations Authority and Federal Service Im
passes Panel issue interim regulations regarding open meet
ings; effective 1-11-79............. ........................... ...............  10047
FREEDOM OF INFORMATION 
Treasury/Secy amends regulations pertaining to classified 
records or copies originated by another agency; effective 
2-16-79....................... ...................................................... 10061
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INFORMATION PROCESSING
Commerce/NBS approves certain input/output channel level
interface standards for Federal use......................................  10098
CONSUMER APPLIANCES
FTC publishes staff report on energy labeling; comments by 
3-19-79......................................... ...................................  10076
CERTAIN 1978 CROP SUGAR
USDA/CCC considers proposed reimbursement to processors
for relocation; comments by 3-5-79.....................................  10069
FRESH RUSSET POTATOES
USDA/FSQS amends regulations governing Livestock Feed
and Starch Manufacture Division Program; effective 2-13-79 10051
TUNA AND TUNA PRODUCTS
Treasury/Customs prohibits importation; effective 2-16-79..... 10171
LEAD
EPA issues notice of availability of document regarding air 
quality criteria________________________ __________ 10128
DOMESTIC AND FOREIGN STEEL PRODUCTS 
ITC issues notice regarding continuance of investigation into 
conditions of competition in western U.S. market; comments 
by 3-22-79; hearing on 3-29-79 .........................................  10138
CERTAIN YARNS OF WOOL FROM URUGUAY 
AND BRAZIL
ITC determines that importation is not detrimental to U.S. 
industry.................................... ........................ ................. 10137
HEARING—

CRC: Legal developments constituting discrimination or de
nial of equal protection of the laws, particularly concerning 
American Indians, 3-19-79...........................................  10098

CANCELLED HEARING—
DOD: Electric and hybrid vehicles, 2-20-79......................  10090

MEETINGS—
CRC: Nebraska Advisory Committee, 3-6 and 3-7-79.......  10098
Commerce/NOAA: Caribbean Fishery Management Council,

2-22-79.......         10101
Western Pacific Fishery Management Council, 3-1-79.... 10102
Secy: National Laboratory Accreditation Criteria Commit

tee For Freshly Mixed Reid Concrete, 3-8 and 3-9-79 10102 
DOD/AF: Scientific Advisory Board, Ad Hoc Committee on 

Missile Basing Verification in Terms of Salt, 3-7 and 
3-8-79.........................................        10103

DOE: National Petroleum Council, Committee on Materials 
and Manpower Requirements, Outlook and Materials Sub
committee, 2-22-79, Business Environment Task Group,
2- 21-79, Drilling Equipment Task Group, 2-23-79, and
Tubular Steel Task Group, 3-1-79....__ ___ ________  10103

HEW/FDA: Advisory Committees, 3-5, 3-6, 3-9 through
3- 13, 3-16, 3-19 through 3-23, and 3-30-79 .......__ _ 10128

Interior/BLM: Las Vegas District Grazing Advisory Board,
3-29-79................................................ ......... ..........  10136

Wilderness study areas and review program, 2-27-79...  10134
NASA: NAC Aeronautics Advisory Committee, Informal Ad 

Hoc Advisory Subcommittee on Rotorcraft Design
Methodology, 3-6 through 3-8-79.... ............. ........... 10145

STASC Proposal Evaluation Advisory Subcommittee, La
ser Geodynamics Satellite Panel, 3-6 and 3-7-79___ 10145

Wage Committee, 3-5-79...... ................................... . 10145
NSF: Advisory Committee for Physics, Subcommittee for the

Review of Gravitational Physics, 3-8 and 3-9-79__... 10147
Advisory Committee for Social Sciences, Subcommittee on 

History and Philosophy of Science, 3-9 and 3-10-79 .. 10147 
Advisory Committee on Science and Society, 3-9 and

3-10-79.«..................... ...........................................  10146
President's Commission on White House Fellowships, 3-9,

3-13, 3-14, 3-16, 3-20, 3-22, 3-27, and 3-31-79____  10148
State: Secretary of State’s Advisory Committee on Private 

International Law, Ad Hoc-Study Group on the Second 
Inter-American Specialized Conference on Private In
ternational Law, 3-2-79______________________  10171

Shipping Coordinating Committee, Subcommittee on 
Safety of Life at Sea, 3-1-79 ............................ . 10170

RESCHEDULED MEETING— _
NRC: Advisory Committee on Reactor Safeguards, Subcom

mittee on Regulatory Activities, 3-6-79......... ................ 10147
SUNSHINE ACT MEETINGS...... ................ ...... 10183
SEPARATE PARTS OF THIS ISSUE
Part II, Labor/ESA....................        10212
Part III, OPM.......................       10238
Part IV, EPA....... ..........    10266
Part V, EPA................................................... ......... ........... 10286
Part VI, EPA.....................................       10300
Part VII, USDA/APHIS............................     10306
Part VIII, WRC............ ..................    10316
Part IX, OMB.......................................................   10322
Part X, DOE/FERC...........................................    10336
Part XI, DOE..............      10348
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Practice and procedure:
Authority delegations to agen

cies without OPM approval.. 10041
POSTAL SERVICE 
Rules
Procurement of property and 

services:
Postal contracting manual; 

correction............................  10061
RURAL ELECTRIFICATION 

ADMINISTRATION
Rules
Telephone construction materi

als and equipment; field trials 
(Bulletin 345-45)....................... 10051

Proposed Rules
Overhead ground wire support 

bracket (Specification T-2) .... 10070
SECURITIES EXCHANGE COMMISSION
Notices
Hearings, etc.:

Arnold & Porter Profit-Shar
ing Plan & T ru st.................  10149

Boston Stock Exchange, Inc .. 10151 
Dreyfus Income Trust et a l .... 10151
Erie Corp.................................  10153
Hunt Building Corp................  10153
Husco Broadcasting & Elec

tronics C orp......................... 10154
INA Investment Securities,

Inc ........................................  10156
Institutional Liquid Assets...... 10156
LMF Corp................................  10158
Pacific Stock Exchange, Inc ... 10166
Pathfinder Equities I n c ......... 10166
Philadelphia Stock Exchange,

Inc ........................................  10166
Scudder Cash Investment

Trust..................................... 10167
Transamerica Guaranteed

Shares, I n c ..........................  10168
Transamerica Municipal

Shares.................................. 10168
Meetings; Sunshine A ct............  10185
Self-regulatory organizations; 

proposed rule changes:
American Stock Exchange,

Inc (2 documents).....  10148,10149
Chicago Board Options Ex

change, In c ......... 10151
Midwest Clearing Corp..........  10159
Midwest Stock Exchange,

In c .......................    10159
Municipal Securities Rule-

making B oard...................... 10162
National Association of Secu

rities Dealers, Inc ................  10163
New York Stock Exchange,

In c ........................................  10164
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Options Clearing C orp ........... 10165
Philadelphia Stock Exchange,

Ine..............«.......................  10166
SMALL BUSINESS ADMINISTRATION 
Notices
Applications, etc.:

National City Capital Corp .... 10170
Disaster areas:

Connecticut............................... 10169
Id ah o .......................  10169
Iowa........... ..............    10169
Kentucky___.......__   10169
M issouri..............      10169
New Jersey............     10170
New Mexico.............    10170
New York................................  10170
Rhode Island..........................  10170

SOCIAL SECURITY ADMINISTRATION 
Rules
Black lung benefits:

Review of denied and pending 
claims; definition of “evi
dence on file” ......................  10057

SOUTHEASTERN POWER 
ADMINISTRATION

Notices
Marketing policy; Georgia-Ala- 

bama system projects.............
STATE DEPARTMENT

Notices
Meetings:

Private International Law Ad-
visory Committee  ........ —. 10171

Shipping Coordinating Com- 
mittee....................................... 10170

TRANSPORTATION DEPARTMENT

See also Federal Railroad Ad
ministration.

Rules
Organization, functions, and au

thority delegations:

Administrator, St. Lawrence 
Seaway Development Cor
poration; port and tanker 
safety.................. ......... ........

io m  t r e a s u r y  d e p a r t m e n t  

See also Customs Service.
Rules
Freedom of information; classi

fied records of other agencies 
held by Treasury.......... ..........

WATER RESOURCES COUNCIL 

Proposed Rules
Water projects review function..
WHITE HOUSE FELLOWSHIPS, 

PRESIDENT’S COMMISSION

Notices
Meetings....................................

viil

10063

10061

10316

10148
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lîst of cff ports affected ¡n tñís issue
The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today s issue. A 

cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month.
A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 

published since the revision date of each title.

3 CFR 10 CFR 24 CFR
E xecutive O rders: P roposed R ules:
12076 (Amended by EO 12119).. 10039 440
12119.......... ................................  10039 791
5 CFR
213 (3 documents)
230........................
301........................
310....................... .
315............... ........ .
351....................... .
511....................... .
534.. ......................
550.......................
572........... .... .......
630.......................
900.......................
930...................
2413.....................
7 CFR
210........ ..............
730...................
910.......................
1701.....................
2880.....................
P roposed R ules:

210.................
1435...............
1701...............

9 CFR
85.........................
92.. ......................
Proposed R ules: 

113.................

10041
10042
10043 
10043
10043
10044 
10044
10044
10045
10046 
10046 
10238
10046
10047

14 CFR
385.............. .......
16 CFR
P roposed R ules:

13.......... ......
305...............

18 CFR
P roposed R ules:

154...............
270...............
273...............
704...............

20 CFR

10049
10049
10050
10051 
10051

410.....
21 CFR
510.. ....
520.. ....
540....
P roposed R ules: 

10069 in
10069 to .................
10070 Jg ........-........

i4 ZZZZÜ-!
10306 .................
10052

184...............
10071 186...............

1914..................................................  10060
10348 Proposed Rules:
10090 1917 (? documents)..... 10081-10085

10056 t tCFW.........................................   10061
39 CFR
601...............  ....................... ......  1006110074

10076 40 CFR
25.................  ........................... . 10286
35.....      10300
105.........................................   10297

10336 116 (2 documents)......................  10266
10336 117................................................ 10268
10336 118................................................ 10268
10316 H 9.............................................   10268

249........................................    10297
10057 P roposed R ules:

65 (3 documents)..................  10085,
10087, 10088

10058 116....................... ................  10270
10058 H 7 ........................................  10271
10059 41 CFR

3-7............. :.................. .............. 10062
10077 3-57........................... .........*.......  10062
10077 49 CFR
10077 i .............. - ................. .............. . 10063
10077 1033............... .............................  10064
10077 n o o ............................................. 10064
10078
10078 P roposed R ules:
10078 Ch. X ...................................  10090

reminders
(The items in this list were editorially compiled as an aid to F ederal R egister users. Inclusion or exclusion from this list, has no legal 

significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.)

Rules Going Into Effect Today

N ote: There were no items eligible for in
clusion in the list of R ules G oing Into Ef
fect T oday.

List of Public Laws

Note: No public laws have been received by 
the Office of the Federal Register for assign
ment of law numbers and inclusion in today’s 
listing.

[Last Listing Jan. 24,1979]
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING FEBRUARY

The following numerical guide is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
February.

1 CFR 7 CFR—Continued 12 CFR—Continued
Ch. I 6349
3 CFR
Administrative O rders:
Presidential Determinations:

No. 79-2 of January 17,1979... 7103
No. 79-3 of January 22,1979... 7105

Memorandums:
February 8,1979 ...............   8861

E xecutive O rders:
10973 (Amended by EO 12118).. 7939
11958 (Amended by EO 12118).. 7939
12076 (Amended by EO 12119).. 10039
12117 ..........................   7937
12118 ...      7939
12119 ........ .....;......... ..............  10039
P roclamations:
4635 .............. .............. ..............
4636 ........... .
4637 ........... .
4638.................. .
4639.................. .

6347
6893
7651
8859
9367

5 CFR
213......................  6705, 8239, 9369, 10041
230........     10042
301.............. .......... .......................;... 10043
310..............        10043
315.................    10043
351......................    10044
511........................       10044
534...................    10044
550..............................      10045
572........................    10046
630...........     10046
900..........................................  8520, 10238
930................     10046
2413....................   10047
P roposed R ules:

720.........  8570
6 CFR
705..........................*............ 9585, 9586
706...........................      9585, 9586
7 CFR
210......................     10049
270.......        8240
271.. ....       8240
277...............      8548
282..........          8240
401........     7107
724.. ..............................   .. 7108
726......        7114
730.................    10049
781............      7115
905........................     6349, 9589
907.. .............................  6350, 7941, 9733
910 .............. .............. ..............  6705, 8240, 10050
911 .   9370
913............................................... 8863
915.....        9370
928............................................... 6706
959.......................   6895

971....         7941
1064 ...................................... 7653
1065 ......       7654
1421......................................  6351,9371
1435............      9733
1701...................................... ......  10051
1803............................................  6352
1823............    6353
1888.........    6353
1901..................   6353
1933...............       6353
1942............ .........................  6353, 6354
1980............     6354
2880............. ....................... 9371, 10051

226............................................... 7942
265.....................     7120
303..................................  7122
P roposed R ules:

19.................... ;    ...... 6922
24....           6922
26................... i....;................  6421
226 .......................    9761
238............      6421
348......          6421
563f...........         6421
711................    6421

14 CFR
P roposed R ules:

Ch. IX .... .
210...............
725 .......
726 .. .
932.......... .
1011.............
1133............ .
1435............ .
1464............
1701.............
1933.............
1951...............

8 CFR
214.....................
341......... ............
9 CFR
85.......................
92.......................
318.....................

7724, 7729, 8880
..............  10069
.............   9389
................  9391
......... . 8897
...............   9761
................  8897
..............  10069
................  9393
..............  10070
................  7971
..............   8898

9734
8240

10306
10052
9371

11..
39..

71..

97.. 
107 
207 
208. 
212 
215 
221 
223 
244 
249 
252 
291 
296 
302 
385 
389 
399

...............      6897

..................      6379,
6902, 6903, 9735, 9737-9740
.................................  6379,
6904, 7942-7943, 9741, 9742
.............................  9742
............      9744
............      6645
.......... ...............  6645, 9376
..............................   6645
........... .....................  6646
................................. 9576
....... .........     9377
..........................   6646
.......... ;............... ..... 6646
......................    7655
.....................    7655, 9590
................................ ; 6634
...................    9576
........................  6647, 10056
.....................   6647
........................... 9940, 9948

P roposed R ules: P roposed R ules:
78.. 
113 
318 
381

10 CFR
35.......
205......
210......
211......
212.......
456.......
790......

8271
10071
6735
6735

..... 8242
7922, 8562 
7064, 7070 
6895, 7064 
7070, 9372 
6378, 9375 
..... 9375

23.................
25.................
3 9 ................
71.............. .
135......... .
221 ...............
241...............
299...............
302 ..............
399................

15 CFR
P roposed R ules:

..............  7057

..........   7057
6929, 9J63, 9764 
6428, 9765-9769

..............  7057

..............  9579

..............  9394

..............  7736

........ 9395, 9579
..........   9953

P roposed R ules:
Ch. I ............
50...... ....... .
210 ....... .......
211...............
212 ...............
440...............
516...............
790 .............. ..............
791 ..... .

30 ....................... ...... ........... 7738
8276 922.... ....................................  6930
7736 16 CFR
7934 13.......... ... 6380, 7124, 7943, 8866, 93787934
7934 1205....... ............................. .......  9990

10348 P roposed R ules:
9570 13.... . 7739, 9395, 9398, 9400, 10074
8276 305......................................... 10076

10090 1205....................................... 1033
12 CFR 17 CFR
15................................... ............  7118 150
225..................... ...... ..................  7120 239
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17 CFR 23CFR 29 CFR
249 .............
250 .....................
256.. .............
270.....................
274 ........... .
275 .............
279.. .............
P roposed R ules:

9 ........... .......
31.................
240...............

18GFR
270.............. t......
803............ .........
P roposed R ules:

2 ................ .
3 ...................
35.................
154...............
157...............
270 .......
271 ..... .
273...............
281...............
704.............. .
284 ...............

19 CFR
P roposed R ules: 

101........... .
20 CFR

P roposed R ules:
416................

21 CFR
73..................
81........................
136...... ................
184.. .............
193.. ..............
510................
520..................... .
522........... :4.........
540.. ..
544;........... ..........
555.. ..............
556.. ./............
558..... ................
561.................... .
Proposed R ules: 

Subchapter J
10............. .
12..................
13 .............. .............. ..............
14 .....
15 .......... .......
16 .....
172.........
176............ .
182............... .
184........... .
186  ........ ...
436................
1010..............

..... 7877

..... 8250

..... 8250
7869, 8247
..... 7868
..... 7877
...... 7878

6428
6737
9956

7944
8867

....... 7971

....... 7740

....... 7744
7744, 10336
....... 7740
....... 10336
........ 7971
....... 10336
....... 8900
....... 10316
.........  7976

8276

10057

6429

..................  7128

..................  7128

..................  7129

..................  6706

.................  7944

.......  7132, 10058
7129-7131, 10058
..................  6707
................ 10059
................ 8260
..................  7131
................   6707
.................... 7132
..................  7946

....................  9542

.............   10077

..................  10077

.................. 10077

.................. 10077

..... ............  10077

...... ........... 10077

..................... 7149

...................   7149
7149, 9402, 10078
......... 7149, 10078
........  9402, 10078
............ 9404
....................  7149

140..................... .......................... 9379
655;................................... .......... 6708
922............... ......................... 6380, 7656
P roposed R ules:

652........................................  7979
663.......    7979

24 CFR
207..........      8194
213............................................... 8194
220 ......................................  8194
221 .............. .............. ... 7947, 8196
227..............    8194
231 .    8194
232 ......................................  8194
234................................    8194
236......................... ..............-.......  8194
241.. ......................................  8194
242.. ....................     8194
244.. ..     8194
1914 ............    6381,

6905, 7656, 7658, 7659, 10060
1915 .......... 6382, 6383, 6907, 6908, 7133
1917..............      6386-

6388, 7660-7694, 8261, 8262
P roposed R ules:

201 ................................. 8900, 9597
280....;.................................... 8901
501......... :.............................  9700
806........................ ,..............  9700
1917.............   6441-

6464, 6934-6944, 7150-7176, 
8277-8288, 9770, 10081-10085 

2205......................................  9770
25 CFR
P roposed R ules:

258........................................  9598
26 CFR
9..
53
P roposed R ules:

1 ..................
4  .......
5  .......
7 ..................

27 CFR
240 
245
P roposed R ules:

4 ........................   8288
5..v........................................  8288
7 ..........................   8288

28 CFR
0..;.......... ................... ...... . 8868, 9744
4..................................................  6890
4a................................................. 6890
15...........        9379
P roposed R ules:

47..........................................  6752

7139
7140

7177,9404
..... 6740
.....  6740
6740, 9404

6715
7137

552......:..............
1910.............. .....
1926....................
P roposed R ules:

402 .......
403 .........
2520..............
2530.............
2618............

30 CFR

75......................
77.......................
715.. ..............
P roposed R ules: 

Ch. I I .........
250 .............. .............. ..............
251 .......
252 .......

31 CFR

1................. .........
5.......................
P roposed R ules:

Ch. I .........
14.................

32 CFR

552......................
571......................
644.. ..,.......... .
705.......................
1453....................
P roposed R ules:

552................
806b..........

32ACFR

1901 .........
1902 ..............
1903 ..............
33 CFR

117............. ........
127......................
222........... ..........
P roposed R ules:

110..............
117........... .
127...............
157...............
161...............
164 ..
165 ..............

36 CFR
1227....................
38 CFR
P roposed R ules: 

21 ..................

.....  6715
7140, 8577* 
..... 8577

___ 8294
8293, 8294
.....  8294
.....  8294
7178, 9603

9379
9379
6682

7980
9771
8302
9771

7141,10061 
....... 9745

8310
6753

7948
9745
8184
6389
6716

7183
6944

9381
9382 
9384

.....  6910
7950, 7951
.....  8869
___ 9591

6956, 8902 
7981, 8903
.....  7982
.....  8984
.....  6956
...... 9035
.....  7982

7143

7745
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39CFR 42 CFR 47 CFR—Continued
10............................ ....................  6392
601......................................  8262, 10061
3002...............      7695
P roposed R ules:

310........       7982
320........................................  7982

40 CFR
15........... .................................. . 6910
25................      10286
35.. ......................................  7143, 10300
50 .............. .............. ... 8202, 8221
51 .       8223
52.. ..         7711-7713
60..................      7714
61.. ..........      7714
65.......................  6911, 7715-7718, 8263
81................................................. 6395
85................................................. 7718
105......        10297
116............................. .................  10266
117............................................... 10268
118.. ....................... ...............  10268
119............................................... 10268
162.................................;............. 7695
180........................................  7952, 7953
249............................................... 10297
418............................................... 9388
440............... :.... .........................  7953
1502....      8264
P roposed R ules:

51 ______    8311
52 ....................... 7780, 8311, 9404
65...................................   6465-

6469, 6754, 7184, 7785, 8311, 
8313, 8315,, 9406, 9603, 9604, 
10085, 10087, 10088 

81............        8909
85 ................................  7780
86 ................................... 6650, 9464
116.........................    10270
117........................................  10271
250 ...................... 7785, 8917, 9407
720........................................  6957

41 CFR
Ch. 101 .......................................  8264
3-7 ..........        10062
3-57............................................. 10062
101-25.........................................  7954
P roposed R ules:

3-1__        7776
3-3........................................  7776
3-4 ........................................  7776
3-5..................    7776
3-7........................................  7763
3-11....................................... 7776
3-16 .............     7774
3-30............................    7776
3-50......................................  7776
3-56 ......................    7776

50.................. .
405.. .............
431................... .
441 .............. .............. ..............
442 ..............
P roposed R ules:

124.............. .
405...............
442...............
463...............

43 CFR
18.......................
405........... ....... .
3830........;...........
3833.............. .....
P roposed R ules:

4 ...................
3300.............
3800.............

45 CFR
70.......................
190.....................
220........ .............
222............ .........
228.....................
1067.....................
P roposed R ules:

86.................
114.......... .
116.........
116a.......
1067.......

46 CFR
221......................
310......................
502.. ..............
509.....................
512............... ...... .
531.....................
536.............. ...I....
P roposed R ules:

30.................
32.................
34.................

47 CFR

6716 
6912 
9749
6717 
9749

6842
6958
6958
9605

7144
6395
9720
9720

7983
6471
6481

___ 8265
..... 9388
..... 6718
..... 6718
..... 6718
6396, 9753

8318
9726
7914
7914
6960

.....  7699

.....  7700
___ 9593
.....  8265
6718, 6719
..... 7144
...... 7144

9041
9041
9042

19................................................. 9754
68.. .....................................   7955
73.......................  6721, 6722, 7959, 7960
81.. ......................................  8872
83................................. 8872, 8874, 8878
87................................    7961
P roposed R ules:

1 ......................... ......... . 6755, 6960
18..........................................  9771
25............................................. 6755

P roposed R ules—Continued
73 ............... . 6757, 6758, 7186, 8903
83......    9782
89......        7987
91.....................................    7987
93......................*....... ............. 7987
95.........................................   6759
97.....................   6759

49 CFR
Ch. X .............................    8270
1......      10063
25.. ...   7700
99.....................................   9755
171 .   6915
172 .............................................». 9756
173.. ..........................    6915
571........................................ 6915, 7961
574.. ................. ..............-.............. 796»
1033.. ..........;.....................   6416,

6728-6731, 6916-6919, 7964, 
8878,10064

1062........................ .........;.......... 7965
M00............................................. 10064
1126.......       8879
1201................................. ;..........  9730
P roposed R ules: 

Ch. X .........
171 ........
172 ........
173 ........
174 ................................................
175 ................................
176 ........
177 ........
193...............
195.................
571..... ...........
1033...............
1132..... .........

10090
7989
7989
7989
7989
7989
7989
7989
8142
6961
9783
6759
6759

50 CFR
20............   7146
26.........................    6417
32..............................    6418
33..............  6417-6419, 7708, 7969, 9760
602............................................... 7708
651...................    6732
653......................   7711
P roposed R ules:

17......... .
20 ........ ........
23........ .........
230...............
258.......... .
296...............
403.............. .
611..............
652...............
661...............

7060
9928
9690
9608
8905
7777
7777
6761
6961
7988
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Pages Date

6347-6704.....................«............ Feb. 1
6705-6892............................   2
6893-7102.................    5
7103-7649.............................   6

Pages Date
7451-7935.....     7
7937-8237 ........      8
8239-8858...........    9
8859-9365...........       12

Pages Date
9367-9587.............................    13
9589-9731 „.........   14
9733-10037.........................   15
10039-10351.........   16
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presidential documents
Title 3—
The President

Executive Order 12119 of February 14, 1979

Levels IV and V of the Executive Schedule

[FR Doc. 79-5237 
Filed 2-14-79; 2:37 pm]
Billing code 3195-01-M

By the authority vested in me as President of the United States of America by 
Section 5317 of Title 5 of the United States Code, and in order to place the 
position of Counselor on Legislative and Intergovernmental Policy, Depart
ment of the Treasury in level IV of the Executive Schedule, Executive Order 
No. 12076, as amended, is further amended by deleting “Assistant Attorney 
General, United States Attorneys and Trial Advocacy, Department of Justice.” 
from Section l-101(f) and by inserting in lieu thereof “Counselor on Legislative 
and Intergovernmental Policy, Department of the Treasury.”.

THE WHITE HOUSE, 
February 14, 1979.

FEDERAL REGISTER, V O L  44, N O . 34— FRIDAY, FEBRUARY 16, 1979





10041

rules onci regulations
This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are keyed to and 

codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510.
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each 

month.

[6325-01-M ]

Title 5— Administrative Personnel

CHAPTER I— OFFICE OF PERSONNEL 
MANAGEMENT

PART 213— EXCEPTED SERVICE

Entire Executive Civil Service
AGENCY: Office of Personnel Man
agement.
ACTION: Pinal rule.
SUMMARY: This amendment contin
ues the exception under Schedule A of 
positions as needed not in excess of 
GS-13, whose incumbents will imple
ment the Young Adult Conservation 
Corps program and are to be paid out 
of funds allocated under title VIII of 
CETA, as amended, but with the pro
vision that employment under this au
thority is not to exceed September 30, 
1982. This amendment is authorized 
because it continues to be impractica
ble to examine for these positions.
EFFECTIVE DATE: January 30, 1979.
FOR FURTHER INFORMATION 
CONTACT:

William Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3102(hh) is 

amended as set out below:
§ 213.3102 Entire Executive Civil Service.

*  *  *  *  *  *

(hh) Positions as needed not in
excess of GS-13, whose incumbents 
will implement the Young Adult Con
servation Corps program and are to be 
paid out of funds allocated under title 
VIII of the Comprehensive Employ
ment and Training Act of 1973, as 
amended. Employment under this au
thority is not to exceed September 30, 
1982.

*  *  *  *  *

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218)

O ffice of P ersonnel 
Management,

J ames C. Spry ,
Special Assistant 

to the Director.
iPR Doc. 79-4873 Piled 2-15-79; 8:45 am]

[6325-01-M ]

PART 213— EXCEPTED SERVICE

Department of the Interior

AGENCY: Office of Personnel Man
agement.

ACTION: Final rule.
SUMMARY: This amendment contin
ues and expands the exception under 
Schedule A to cover positions of teach
er, instructor, education aid/techni- 
cian, and supervisor of classrooms, 
GS-3/12, at schools run by the Bureau 
of Indian Affairs, but with the provi
sion that employment under this au
thority may not exceed September 30, 
1980. This amendment is authorized 
because it continues to be impractica
ble to examine for these positions.

EFFECTIVE DATE: February 2, 1979.
FOR FURTHER INFORMATION 
CONTACT:

William Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3112(b)(3) is 

amended as set out below:

§ 213.3112 Department of the Interior.

* * * * *

Vo) Bureau of Indian Affairs.* * *
(3) Positions of teacher, instructor, 

education aid/technician, and supervi
sor of classrooms, GS-3/12, at schools 
run by the Bureau of Indian Affairs. 
Employment under this authority may 
not exceed September 30, 1980.
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954- 
1958 Comp., p. 218)

O ffice of P ersonnel 
Management,

J ames C. S pry ,
Special Assistant 

to the Director.

[FR Doc. 79-4874 Filed 2-15-79; 8:45 am]

[6325-01-M ]

CHAPTER I— OFFICE OF PERSONNEL 
MANAGEMENT 

CIVIL SERVICE REFORM

Interim Regulations with Request for 
Comments

AGENCY: Office of Personnel Man
agement.
ACTION: Interim regulations with 
comments invited for consideration in 
final rulemaking.
SUMMARY: New regulations to imple
ment sections 3(5) and 1104 of the 
Civil Service Reform Act of 1978 to 
delegate to agencies authority to take 
the following actions without “hrior 
Office approval: (1) appointment of se
verely handicapped or mentally re
tarded sons and daughters for summer 
or student employment; (2) employ
ment at Federal mental institutions of 
former patients of those institutions;
(3) contract or part-time employment 
of local physicians, surgeons, or den
tists; (4) extension of appointments of 
graduate students who are using their 
Federal employment to meet academic 
requirements; (5) employment of in
mates under work-release programs;
(6) summer employment of finalists in 
national science contests; (7) emergen
cy indefinite appointments under spe
cified emergency conditions; (8) over
seas limited appointments; (9) appoint
ments for up to 60 days as an excep
tion to statutory nepotism restrictions 
in an emergency; (10) noncompetitive 
appointment based on White House 
service; (11) noncompetitive appoint
ments of certain disabled veterans;
(12) conversion of employees serving 
under indefinite or status quo appoint
ments or temporary appointments 
pending establishment of a register;
(13) extension of RIF notice period 
beyond 180 days; (14) exclusion from 
General Schedule and approval of 
maximum stipends for certain student 
employees; (15) payment of an em
ployee for more than one position for 
more than a total of 40 hours a week; 
(16) waiver of reduction in military re
tirement pay for retired regular offi
cers; (17) payment of travel and trans
portation expenses to first post of 
duty; (18) exclusion of Presidential ap
pointees from annual and sick leave; 
(19) use of alternate standards for 
motor vehicle operators, and (20)
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waiver of road test for motor vehicle 
operators.
Authorities P roposed for D elega

tion  Not R equiring R egulation
Changes

. Additionally, the Federal Personnel 
Manual and other appropriate is
suances will be changed to allow dele
gation of the following authorities: (1) 
extension of details beyond 120 days;
(2) appointment of experts and consul
tants; (3) extension of one month tem
porary limited appointments for spe
cial needs; (4) appointments based on 
legislative or judicial service; (5) 
waiver of limitation on appointment of 
retired military within 180 days of dis
charge; (6) extension of temporary 
limited appointment authority beyond 
12 months for certain wage grade posi
tions.
DATES: Effective date: February 16, 
1979, and until final regulations are 
issued.

Comment date: Written comments 
will be considered if received no later 
than April 17,1979.
ADDRESS: Send written comments to 
Office of the Assistant Director for 
Agency Compliance and Evaluation, 
Room 5478, Office of Personnel Man
agement, Washington, D.C. 20415.
FOR FURTHER INFORMATION 
CONTACT:

Susan Rothschild (202) 632-4467
SUPPLEMENTARY INFORMATION: 
Pursuant to section 553(d)(1) of title 5, 
U.S.C., the Director finds that good 
cause exists for making these amend
ments granting exemptions and reliev
ing restrictions effective in less than 
30 days in order to provide continuity 
of operations and to give immediate 
and timely effect to sections 3(5) and 
1104 of the Civil Service Reform Act 
of 1978.

Accordingly, 5 CFR is amended as 
follows:

PART 213— EXCEPTED SERVICE
(1) Sections 213.3101(b), and 

213.3102, paragraphs (h), (n), (p), (x), 
and (y) are amended as follows:
§ 213.3101 Positions other than those of a 

confidential or policy-determining 
character for which it is not practica
ble to examine.

* * * * *
(b) An agency (including a military 

department) may not appoint the son 
or daughter of a civilian employee of 
that agency, or the son or daughter of 
a member of its uniformed service, to 
a position listed in Schedule A for 
summer or student employment 
within the United States. This prohi
bition does not apply to the appoint-
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ment of persons (1) who are eligible 
for placement assistance under the 
Office of Personnel Management’s 
Displaced Employee (DE) Program, (2) 
who are employed to meet urgent 
needs resulting from an emergency 
posing an immediate threat to life or 
property, or (3) who are members of 
families which are eligible to receive 
financial assistance under a public wel
fare program or the total income of 
which in relation to family size does 
not exceed limits established by the 
Office of Personnel Management and 
published in the Federal Personnel 
Manual, or (4) who are severely phys
ically handicapped or mentally retard
ed.

* * * * *

§ 213.3102 Entire executive civil service

*  *  *  *  *

(h) Positions in Federal mental insti
tutions when filled by persons who 
have been patients of such institutions 
and been discharged and are certified 
by an appropriate medical authority 
thereof as recovered sufficiently to be 
regularly employed but it is believed 
desirable and in the interest of the 
persons and the institution that they 
be employed at the institution.

♦  *  *  *  *

(n) Any local physician, surgeon, or 
dentist employed under contract or on 
a part-time or fee basis.

. *  *  *  *  *

(p) Positions of a scientific, profes
sional or analytical nature when filled 
by bona fide graduate students at ac
credited colleges or universities pro
vided that the work performed for the 
agency is to be used by the student as 
a basis for completing certain aca
demic requirements toward a graduate 
degree. Appointments under this au? 
thority may not exceed 1-year, but 
may be extended for additional 
period(s) not to exceed 1-year as long 
as the conditions for appointment con
tinue to be met. The appointment of 
any individual under this authority 
shall terminate upon the individual’s 
completion of requirements for the 
graduate degree.

* * * * *
(x) Positions for which a local re

cruiting shortage exists when filled by 
inmates of Federal, District of Colum
bia and State (including the Common
wealth of Puerto Rico, the Virgin Is
lands, Guam, American Samoa, and 
the Trust Territory of the Pacific Is
lands) penal and correctional institu
tions under work-release programs au
thorized by the Prisoner Rehabilita

tion Act of 1965, the District of Co
lumbia Work Release Act, or under 
work-release programs authorized by 
the States. Initial appointments under 
this authority may not exceed 1-year. 
An initial appointment may be ex
tended for one or more periods not to 
exceed 1 additional year each upon a 
finding that the inmate is still in a 
work-release status and that a local re
cruiting shortage still exists. No 
person may serve under this authority 
longer than 1-year beyond the date of 
that person’s release from custody.

(y) Positions at grade GS-2 and 
below for summer employment, as de
fined in §213.3101(d), of assistants to 
scientific, professional, and technical 
employees, when filled by finalists in 
national science contests.

PART 230— ORGANIZATION OF THE
GOVERNMENT FOR PERSONNEL
MANAGEMENT

(2) Section 230.402 is amended to 
read as follows:
§ 230.402 Agency authority to make emer

gency-indefinite appointments in a na
tional emergency.

(a) Basic authority. In a national 
emergency, as defined in the Federal 
Personnel Manual, an agency may 
make emergency-indefinite appoint
ments to continuing positions (normal
ly those expected to last longer than a 
year) when it is not in the public inter
est to make career or career-condition
al appointments. Except as provided 
by paragraphs (b) and (c) of this sec
tion, the agency shall make appoint
ments under this authority from ap
propriate registers of eligibles as long 
as there are available eligibles.

(b) Appointment outside the register. 
An agency may make emergency-in
definite appointments under this sec
tion outside registers of eligibles when 
all the following conditions are met:

(1 )  A number of vacancies must be 
filled immediately as a result of condi
tions created by the national emergen
cy;

(2) Either the number of vacancies 
to be filled exceeds the number of im
mediately available eligibles or emer
gency conditions do not allow suffi
cient time to make this determination; 
and

(3) Available eligibles on registers 
are given prior or concurrent consider
ation for appointment to the extent 
possible within emergency time con
siderations.

(c) Appointment noncompetitively. 
An agency may give emergency-indefi
nite appointments under this section 
to the following classes of persons 
without regard to registers of eligibles 
and the provisions in §332.102 of this 
chapter:
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. ( 1 ) Persons who were recruited on a 
standby basis prior to the national 
emergency in accordance with applica
ble requirements published in the Fed
eral Personnel Manual;

(2) Members of the National Defense 
Executive Reserve, designated in ac
cordance with section 710(e) of the 
Defense Production Act of 1950, Ex
ecutive Order 11179 of September 22, 
1964, and applications issued by the 
agency authorized to implement the 
law and Executive Order; and

(3) Former Federal employees eligi
ble for reinstatement.

(d) Tenure of emergency-indefinite 
employees. ( 1 ) Emergency-indefinite 
employees do not acquire a competi
tive status on the basis of their emer
gency-indefinite appointments.

(2) An emergency-indefinite appoint
ment may be continued for the dura
tion of the emergency for which it is 
made.

(e) Trial period. (1) The first year of 
service of an emergency-indefinite em
ployee is a trial period.

(2) The agency may terminate the 
appointment of an emergency-indefi
nite employee at any time during the 
trial period. The employee is entitled 
to the procedures set forth in § 315.804 
or § 315.805 of this chapter as appro
priate.

(f) Eligibility for within-grade in
creases. An emergency-indefinite em
ployee serving in a position subject to 
the General Schedule is eligible for 
within-grade increases in accordance 
with Subpart D of Part 531 of this 
chapter.

(g) Applications of other regulations.
(1) The term “indefinite employee” as 
used in the following includes an 
emergency-indefinite employee: Sec
tion 316.801, Part 351, Part 353, Sub
part G of Part 550, and Part 752 of 
this chapter.

(2) The selection procedures of Part 
333 of this chapter apply to emergen
cy-indefinite employees appointed out
side the register under paragraph (b) 
of this section.

(3) Despite the provisions in 
§ 831.201(a)(ll) of this chapter, an em
ployee serving under an emergency-in
definite appointment under authority 
of this section is excluded from retire
ment coverage, except as provided in 
paragraph (b) of §831.201 of this 
chapter.

(h) Promotion, demotion, or reas
signment An agency may promote, 
demote, or reassign an emergency-in- 
definite employee to any position for 
which it is makaing emergency-indefi
nite appointments.
PART 301— OVERSEAS EMPLOYMENT

(3) Part 301 is amended by substitut
ing a new §301.201; amending and re
numbering § 301.202 and § 301.203 and 
renumbering §§301.204-301.207 to

become §§301.202-301.206 and substi
tuting the word “OPM” for the word 
“Commission”. Part 301 is amended to 
read as follows:
§ 301.201 Appointment of United States 

citizens recruited overseas.
An agency may give an overseas lim

ited appointment without competitive 
examination to a United States citizen 
recruited overseas, unless there is an 
adequate and appropriate register re
sulting from an examination held in 
the locality where the vacancy exists.
§ 301.202 Appointment of citizens recruit

ed outside overseas areas.
When an agency determines that un

usual or emergency conditions make it 
infeasible to appoint from a register, it 
may give an overseas limited appoint
ment to a United States citizen re
cruited in an area where an overseas 
limited appointment is not authorized.
§ 301.203 Duration of appointment.

(a) An appointment under this sub
part is of indefinite duration unless 
otherwise limited.

(b) An agency may make overseas 
limited term appointment for a period 
not in excess of 5 years when a time 
limitation is imposed as a part of a 
general program for rotating career 
and career-conditional employees be
tween overseas areas and the United 
States after specified periods of over
seas service.

(c) Under conditions published by 
the Office of Personnel Management 
in the Federal Personnel Manual, an 
agency may make overseas limited ap
pointment for 1 year or less to meet 
administrative needs for temporary 
employment. An agency may extend 
an appointment made for a period of 1 
year or less under this paragraph 
under conditions published by the 
Office of Personnel Management in 
the Federal Personnel Manual.
§ 301.204 Status and trial period.

(a) An overseas limited employee 
does not acquire a competitive status 
on the basis of his or her overseas lim
ited appointment. He or she is re
quired to serve a trial period of 1 year 
when given an overseas limited ap
pointment of indefinite duration or an 
overseas limited term appointment.

(b) The agency may terminate an 
overseas limited employee at any time 
during the trial period. The employee 
is entitled to the procedures set forth 
in § 315.804 or § 315.805 of this chapter 
as appropriate.
§ 301.205 Requirements and restrictions.

The requirements and restrictions in 
Subpart F of Part 300 and Part 333 of 
this chapiter apply to appointments 
under this subpart.

§ 301.206 Within-grade increases.
An employee serving under an over

seas limited appointment of indefinite 
duration or an overseas limited term 
appointment in a position subject to 
the General Schedule, is eligible for 
within-grade increases in accordance 
with Subpart D of Part 531 of this 
chapter. (5 U.S.C. 3301, 3302, E.O. 
10577, 3 CFR, 1954-1958 Comp., p. 218, 
as amended by E.O. 10641, 3 CFR, 
1954-1958 Comp., p. 274)

PART 310— EMPLOYMENT OF 
RELATIVES

(4) Part 310.202 is amended to read 
as follows:
§ 310.202 Exceptions.

When necessary to meet urgent 
needs resulting from an emergency 
posing an immediate threat to life or 
property, or a national emergency as 
defined in the Federal Personnel 
Manual, a public official may employ 
relatives to meet those needs without 
regard to the restrictions in section 
3110 of title 5, United States Code, and 
this part. Appointments under these 
conditions are temporary not to 
exceed 1 month, but may be extended 
for a second month if the emergency 
need still exists.

PART 315— CAREER AND CAREER- 
CONDITIONAL EMPLOYMENT

(5) The headnotes of §315.602, 
§ 315.602(a), 315.604(b), and 315.703(a), 
are amended. As revised §§315.602, 
315.604 and 315.703 read as follows:
§ 315.602 Appointment based on service in 

the Office of the President or Vice- 
President or on the White House Staff.

(a) Agency authority. An agency may 
appoint noncompetitively a person 
who has served at least 2 years in the 
immediate office of the President or 
Vice-President or on the White House 
Staff, provided that the appointment 
is effected without a break in service 
of 1 full workday.

(b) Tenure on appointment. (1) 
Except as provided in paragraph (b)(2) 
of this section, a person appointed 
under paragraph (a) of this section be
comes a careen-conditional employee.

(2) A person appointed under para
graph (a) of this section becomes a 
career employee when he or she has 
completed the service requirement for 
career tenure or is excepted from it by 
§315.201(0.

(c) Acquisition of competitive status. 
A person appointed under paragraph
(a) of this section acquires a competi
tive status automatically on appoint
ment.
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§ 315.604 Employment of disabled veter
ans who have completed a training 
course under Chapter 31 of Title 38, 
United States Code.

(a) Agency authority. When a dis
abled veteran completes a course of 
training prescribed by the Administra
tor of Veterans’ Affairs under chapter 
31 of title 38, United States Code, an 
agency may appoint him or her non- 
competitively to the position for 
which he or she was trained when the 
Office of Personnel Management de
termines that the training is adequate 
for the performance of the duties of 
the position.

(b) Conversion. An agency may con
vert to career or career-conditional 
employment a person appointed under 
paragraph (a) of this section.

(c) Disqualifications. Any law, Ex
ecutive order, or civil service rule or 
regulation which would disqualify an 
applicant for appointment also dis
qualifies him or her for conversion of 
his or her employment to career or 
career-conditional employment under 
this section.

(d) Tenure on approval of recom
mendation. When an agency converts 
the employee under paragraph (b) of 
this section, the employee becomes:

(1) A career-conditional employee, 
except as provided in paragraph (d)(2), 
of this section; and

(2) A career employee when he or 
she has completed the service require
ment for career tenure or is excepted 
from it by § 315.201(c). .

(e) Acquisition of competitive status. 
A person whose employment is con
verted to career or career-conditional 
employment under this section ac
quires a competitive status automati
cally on conversion.
§ 315.703a Conversion to career employ

ment from indefinite or temporary em
ployment.

(a) General. Employees serving after 
February 7, 1968, in competitive posi
tions under indefinite appointments or 
temporary appointments pending es
tablishment of a register or as status 
quo employees acquire competitive 
status and are entitled to have their 
employment converted to career em
ployment when such employees:

(1) Complete a total of at least 3 
years of service in such a position 
under one or more such appointments 
without a break in service of more 
than 30 calendar days or without an 
interruption by nonqualifying service 
of more than 30 calendar days;

(2) Have rendered satisfactory serv
ice for the 12 months immediately pre
ceding the conversion; and

(3) Meet applicable qualification re
quirements for the positions and are 
otherwise eligible .for career employ
ment. This paragraph does not apply 
to employees serving under an over-
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seas limited appointment or in posi
tions above GS-15 or equivalent.

(b) Creditable service. (1) In comput
ing creditable service under paragraph
(a) of this section for an employee 
who left a competitive position in 
which he or she was serving under a 
qualifying appointment covered in 
paragraph (a) of this section to enter 
the armed forces and who is reem
ployed in such a position within 120 
calendar days after separation under 
honorable conditions, the period from 
the date he or she left the position to 
the date of reemployment is credit
able.

(2) The Office shall publish in the 
Federal Personnel Manual the condi
tions under which full-time, part-time, 
and intermittent employment is cred
itable in meeting the service require
ment under paragraph (a) of this sec
tion.

(c) Termination after failure to meet 
conversion requirements. An employ
ing agency shall terminate employees 
covered by paragraph (a) of this sec
tion not later than 90 days after they 
complete the 3-year service require
ment referred to in paragraph (a)(1) 
of this section, if they have not met 
the requirements and conditions of 
paragraphs (a) (2) and (3) of this sec
tion before the end of the 90-day 
period. For an employee who is reem
ployed after intervening service in the 
armed forces, the 90-day period begins 
on the date of reemployment if the 
employee’s combined civilian and mili
tary service satisfies the 3-year service 
requirement on that date.

(d) Administrative error. When an 
employee has met the service require
ment under paragraph (a)(1) of this 
section but, because of administrative 
error or oversight, has not been con
verted to career employment within 
the time limits prescribed in this sec
tion, the employing agency may effect 
the employee’s conversion as of the 
date on which he or she met the serv
ice requirement, even though the time 
limit for such conversion has expired.

PART 351— REDUCTION IN FORCE
(6) Part 351 is amended by deleting 

paragraph (c) of § 351.801 and revising 
paragraph (d) and relettering it para
graph (c) so that § 351.801 reads as fol
lows:
§ 351.801 Notice period.

(a) Each competing employee select
ed for release from his or her competi
tive level under this part is entitled to 
a written notice at least 30 full days 
before the effective date of his or her 
release.

(b) The notice shall not be issued 
more than 90-days before release 
except when the agency determines 
that additional time will protect em

ployee rights or avoid administrative 
hardship.

(c) When an agency retains an em
ployee under § 351.606 or §351.608 the 
agency may not continue the notice 
period beyond the employee’s reten
tion period. The notice to the employ
ee shall cite the date on which the re
tention period ends as the effective 
date of the employee’s release from 
his or her competitive level.

PART 511— CLASSIFICATION UNDER 
THE GENERAL SCHEDULE

(7) Section 511.201(a) is amended 
and § 511.201(b) is deleted. Section 
511.201 reads as follows:
§511.201 Coverage of an exclusions from 

the General Schedule.
This part and chapter 51 of the title 

5, United States Code, apply to all po
sitions in the agencies except thos spe
cifically excluded by section. 5102 of 
title 5, United States Code. (5 U.S.C. 
5102)

PART 534— PAY UNDER OTHER 
SYSTEMS

(8) Part 534, Subpart B, § 534.201, is 
amended by deleting the analysis and 
text of Subpart B in its entirety and 
the following is substituted:
Subpart B— Student-Employees in Governm ent 

Hospitals

Sec.
534.201 General.
534.202 Coverage.
534.203 Maximum Stipends.
534.204 Previous authorizations.

Subpart B— Student-Employees In 
Government Hospitals

§ 534.201 General.
Under subchapter V of chapter 53 of 

title 5, United States Code (U.S.C. 
5351-5356), agencies may pay stipends 
and provide certain services to certain 
student-employees assigned or at
tached to hospitals, clinics, or medical 
or dental laboratories operated by 
agencies. Student-employees covered' 
under the program are excluded«from 
certain provisions of law relating to 
classification, General Schedule pay; 
premium pay, leave, and hours of 
duty. This subpart authorizes the cov
erage of certain positions under this 
program and establishes maximum sti
pends for student-employees in the 
program.
§ 534.202 Coverage.

In addition to the student-employees 
specified in 5 U.S.C. 5351(2) (A), the 
following student-employees are cov
ered under this program, provided 
they are assigned or attached princi-
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pally for training purposes to a hospi
tal, clinic, or medical or dental labora
tory operated by an agency:

(1) Any student-employee whom an 
agency finds is properly covered under 
this program, provided that the stu
dent-employee is a registered student 
at an accredited academic institution 
and that the assignment or attach
ment for training purposes to the hos
pital, clinic, or medical or dental labo
ratory is a part of a medical or dental 
training program accredited by an ap
propriate accrediting body;

(2) Any student-employee whom an 
agency finds is properly covered under 
this program, provided that the stu
dent-employee, during the period of

(b) An agency may pay a student- 
employee a stipend in excess of the 
amount prescribed under paragraph
(a) of this section only if the Office of 
Personnel Management has deter
mined that a higher maximum stipend 
is warranted for the student-employee.

(c) Màximum stipends for positions 
in the Public Health Service in which 
duty requires intimate contact with 
persons afflicted with leprosy are in
creased above the rates prescribed in 
paragraph (a) of this section to the 
same extent that additional pay is pro
vided by Public Health Service Regu
lations (42 CFR 22.1) for employees 
subject to the General Schedule (Part 
531 of this chapter).

(d) Overtime pay, maintenance 
allowances, and other payments in 
money or kind for a student-employee 
must be considered as part of the stu
dent-employee’s stipend for the pur
poses of this section, and therefore, 
may not be used to cause the stipend

assignment or attachment to the hos
pital, clinic, or medical or dental labo
ratory, will receive experience or train
ing that is required to obtain a certifi
cate or license in a medical or dental 
field; or

(3) Any student-employee not other
wise covered under this program 
whom the Office of Personnel Man
agement approves for coverage as a 
student-employee under this program.
§ 534.203 Maximum stipends.

(a) Except as authorized under para
graph (b) or (c) of this section, sti
pends-are to be set by the agency, sub
ject to the maximum stipends pre
scribed in the following table:

to exceed the maximum stipend estab
lished under this section.

(e) A trainee at a non-Federal hospi
tal, clinic, or medical or dental labora
tory who is assigned to a Federal hos
pital, clinic, or medical or dental labo
ratory as an affiliate for a part of his 
or her training may not receive a sti
pend from the Federal agency other 
than any maintenance allowance that 
is provided.

§ 534.204 Previous authorizations.

The provisions of this subpart do not 
terminate any authorization approved 
by the Civil Service Commission or the 
Office of Personnel Management 
before February 15, 1979, and such au
thorizations remain in effect until 
modified or terminated by an agency 
or the Office of Personnel Manage
ment in accordance with the provi
sions of this subpart.

PART 550— PAY ADMINISTRATION 
(GENERAL)

(9) Section 550.504 and § 550.603 and 
its headnote are revised as follows:
§ 550.504 Other exceptions.

(a) When a department, agency, or 
the government of the District of Co
lumbia encounters difficulty in obtain
ing employees to perform required 
personal services because of section 
5533(a) of title 5, United States Code, 
it may make ah exception from that 
section upon determining that the re
quired services cannot be readily ob
tained otherwise. The exception shall 
specify the position(s) to which it ap
plies.

(b) The Office of Personnel Manage
ment will publish in the Federal Per
sonnel Manual exceptions of general 
application.
§ 550.603 Exceptions to reduction in re

tired or retainer pay.
(a) Under conditions set forth in the 

Federal Personnel Manual, an agency 
may make exception to the restric
tions in 5 UJ3.C. 5532(b), without 
regard to the provisions of 5 U.S.C. 
5532 (c) and (e), when the exception is 
warranted because of special or emer
gency employment needs which other
wise cannot be readily met. Such ex
ceptions shall apply while the individ
ual for whom the exception was grant
ed continues to serve in the same posi
tion. This subsection applies only to:

(i) Any retired officer of a regular 
component of the uniformed services 
who was receiving retired pay on or 
before January 11, 1979;

(ii) Any individual employed in a po
sition on October 13, 1978, so long as 
the individual continues to hold any 
such position (disregarding any break 
in service of 3 days or less) if the indi
vidual, on that date, would have been 
entitled to retired or retainer pay but 
for the fact that the individual did not 
satisfy any applicable age require
ment.

(b) Except as otherwise provided in 
subsection (a), the Office may, auring 
the period until January 11, 1984, au
thorize exceptions to the restrictions 
in 5 U.S.C. 5532 (a), (b), and (c) only 
when necessary to meet special or 
emergency employment needs which 
result from a severe shortage of well 
qualified candidates in positions of 
medical officers which otherwise 
cannot be readily met. Such exception 
granted by the Office with respect to 
any individual shall terminate upon a 
break in service of 3-days or more.
(Pub. L. 95-454 (5 U.S.C. 1101 Note))

Maximum  Stipends P rescribed

Code symbol Academic level of approved training program Maximums by grade 
and step'

L-A................................  Below high school graduation......................................... GS-1-1 (minus 3 steps)
L-l.............. ... ......... ....„ First year college undergraduate...................................; GS-2-1 (minus 3 steps)
L-2........... .... „...... ....... . Second year college undergraduate.............................. GS-3-1 (minus 3 steps)
L-3 ................ ... ............. Third year college undergraduate..................................  GS-3-3 (minus 3 steps)
L-4 ............ ..... ... .......... Fourth year college undergraduate...............................  GS-4-2 (minus 3 steps)
L-5................................  First year postgraduate predoctoral.............................- GS-5-1 (minus 3 steps)
L-6................................ Second year postgraduate predoctoral........................... GS-7-1 (minus 3 steps)
L-6............. ...................  Third year medical school........................................... GS-7-1 (minus 3 steps)
L-7___...___________ Third year postgraduate predoctoral......................   -  GS-9-1 (minus 3 steps)
L-7 ............................. . Fourth year medical school...... .—.. ................... .. ......  GS-9-1 (minus 3 steps)
L-8................ ............... Fourth year postgraduate predoctoral........................... GS-10-1 (minus 3 steps)
L-8.................................  Medical or dental internship........................................... GS-10-1 (minus 3 steps)
L-9............................ Fifth year postgraduate w/o doctorate.......................... GS-11-1 (minus 3 steps)
L-9................................ First year postgraduate (Ph. D.)— ..... .. ........ .. .... .......  GS-11-1 (minus 3 steps)
L-9................ ................. First year medical or dental residency....................... GS-11-1 (minus 3 steps)
L-10______ _______... Second year postdoctoral (Ph. I>,).......... .......................  GS-12-1 (minus 3 steps)
L-10............ ...... ............ Second year medical or dental residency..... ......  —  GS-12-1 (minus 3 steps)
I r t l ........... ..................  Third year medical or dental residency...... ............—  GS-12-4 (minus 3 steps)
L-12...,.......................... Fourth year medical or dental residency.......................  GS-13-1 (minus 3 steps)
L-13.......... ................ ...Fifth year medical residency............................................. GS-14-1 (minus 3 steps)

‘The maximum money amount in each case is derived by subtracting from the statutory salary for the 
appropriate grade a sum-equivalent to three step increments of that grade. This amount includes overtime 
pay, maintenance allowances, and other payments in money or kind.
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PART 572— TRAVEL AND TRANSPOR
TATION EXPENSES; NEW APPOIN
TEES

(10) Part 572 is added as follows:
§ 572.101 Determination of manpower 

shortage for positions at level GS-16 
and above (or equivalents).

(a) The head of a department or 
agency shall have the responsibility 
for determining whether a manpower 
shortage exists for individual positions 
in level GS-16 ¡and above (or equiv
alents). In making such determination, 
the head shall consider the specific 
items and guidance material in the 
Federal Personnel Manual.

(b) A determination that a manpow
er shortage exists is required before a 
department or agency may pay travel 
and transportation expenses for new 
appointees under section 5723 of title 
5, United States Code.
(Pub. L. 95-454 (5 U.S.C. 1101 Note))

PART 630— ABSENCE AND LEAVE
(11) Part 630, Subpart B, is amended 

by adding § 630.211 as follows:
§630.211. Exclusion of Presidential ap

pointees.
(a) Authority. Section 6301(2)(xi) of 

title 5, United States Code, authorizes 
the exclusion of certain Presidential 
appointees in the executive branch or 
the government of the District of Co
lumbia from the annual and sick leave 
provisions of subchapter I of chapter 
63 of title 5, United States Code, and 
from the related provisions of this 
Part. This authority does not apply to 
Presidential appointees paid more 
than the rate for GS-18, who are ex
cluded from the leave provisions by 5 
U.S.C. 6301(2)(x), nor does it apply to 
United States Attorneys or United 
States Marshals, who may not be ex
cluded from the leave provisions. The 
President, by Executive Order 10540, 
as amended, has delegated to the 
Office of Personnel Management the 
responsibility for making exclusions 
under section 6301(2)(xi), and the 
Office of Personnel Management dele
gated responsibility to the heads of 
agencies in accordance with the provi
sions of this section.

(b) Criteria for exclusions. The head 
of an agency may exclude an officer in 
the agency from the annual and sick 
leave provisions only if the officer 
meets all of the following criteria:

Cl) The officer is a Presidential ap
pointee;

(2) The rate of pay for the officer’s 
position does not exceed the rate for 
GS-18 (Presidential appointees paid 
more than the rate for GS-18 being 
automatically excluded from annual 
and sick leave); and
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(3) The officer’s responsibilities for 
carrying out the duties of the position 
continue outside normal duty hours 
and while away from the normal duty 
post.

(c) Revocation of exclusion. The 
head of an agency may revoke an ex
clusion from the annual and sick leave 
provisions which was made under this 
section.

(d) Reports. The head of an agency 
must report any exclusion, or revoca
tion of an exclusion, authorized under 
this section to the Office of Personnel 
Management.

(e) Continuation of previous au
thorizations. Any officer in an agency 
who was excluded by action of the 
President or the Office of Personnel 
Management prior to February 15, 
1979, from the annual and sick leave 
provisions under the authority of 5 
U.S.C. 6301(2)(xi) shall continue to be 
excluded from annual and sick leave 
unless the exclusion is revoked by the 
agency under the provisions of this 
section.
(Pub. L. 95-454 (5 U.S.C. 1101 Note))

PART 930— PROGRAMS FOR SPECIFIC
POSITIONS AND EXAMINATION  
(MISCELLANEOUS)

(12) Sections 930.105 and 930.107 are 
revised to read as follows: paragraphs
(a) and (b) of 930.107 are amended by 
substituting the word “OPM” for the 
word “Commission”.
§ 930.105 Office of Personnel Management 

standards and procedures required.
An agency shall adopt and use the 

Office of Personnel Management’s 
testing procedures in filling competi
tive and excepted operator positions 
unless the agency develops alternate 
standards and procedures which meet 
the objectives of the motor vehicle op
erator program.
§ 930.107 Waiver of practical road test.

(a) The Office of Personnel Manage
ment waives the practical road test re
quirement for operators of vehicles of 
one ton load capacity or less who pos
sess a current driver’s license from one 
of the 50 States, District of Columbia, 
or Puerto Rico, where the employee is 
domiciled or principally employed 
except for operators of buses, and ve
hicles used for (1) transportation of 
dangerous materials, (2) law enforce
ment, or (3) emergency services.

(b) The Office of Personnel Manage
ment waives the practical road test re
quirement for operators of any class of 
vehicle who possess a current driver’s 
license from one of the 50 States, Dis
trict of Columbia, or Puerto Rico, 
where the employee is domiciled or 
principally employed, for the specific 
type of vehicle to be operated.

(c) An agency may waive the~practi- 
cal road test requirement for oper
ations not covered in paragraph (a) or 
(b) of this section when qualified ex
aminers or test facilities are not avail
able in the area and the operator posi
tion is to be filled by (1) temporary ap
pointment pending establishment of a 
register, (2) temporary limited ap
pointment, (3) noncompetitive tempo
rary appointment, (4) reinstatement, 
(5) position change, or (6) transfer.

Authorities Proposed for Delegation 
but not Requiring Regulatory 
Changes. The following authorities 
proposed for delegation involve 
changes to the Federal Personnel 
Manual and other appropriate is
suances but do not involve regulatory 
changes:

(1) Extension of Details Beyond 120 
Days (FPM Chapter 300)

Agencies are delegated the authority 
to detail employees, in 120 day incre
ments, to the same or lower grade po
sitions for up to 1 year without OPM 
approval. Extensions beyond 1 year 
will still require OPM approval.

FPM chapter 300 will be revised to 
reflect this change.

(2) Appointment of Experts and Con
sultants (FPM Chapter 304, Sub
chapter I).

An agency may appoint experts and 
consultants without prior OPM ap
proval or entering into agreements 
with OPM.

FPM Chapter 304, Subchapter I, will 
be revised to reflect this change.

(3) Extension of One Month Tempo
rary Limited Appointments for Special 
Needs (5 CFR 316.402, FPM Chapter 
316, Subchapter 4-9b).

This authority is changed to allow 
an agency to extend an initial one 
month temporary limited appointment 
for an additional month without prior 
approval of OPM. The agency must 
adhere to the other provisions of this 
authority.

FPM Chapter 316, Subchapter 4-9b 
will be revised to reflect this change.

(4) Appointment Based on Legisla
tive or Judicial Service (5 USC 3304, 
FPM (Chapter 315, Subchapter 6).

Prior OPM approval for these ap
pointments is removed.

FPM Chapter 315, Subchapter 6, will 
be revised to reflect the changes.

(5) Waiver of Limitation on Ap
pointment of Retired Military Within 
180 Days of Discharge (5 USC 3326).

Prior OPM approval on competitive 
jobs is removed.

This change will be reflected in an 
appropriate issuance.

(6) Extension of Temporary Limited 
Appointment Authority Beyond 12 
Months for Certain Wage Grade Posi
tions (FPM Letter 316-14).

Prior OPM approval of extensions of 
temporary limited wage grade appoint
ments beyond 12 months in any con-
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seeutive 24 month period is removed. 
An agency may extend without prior 
GPM approval temporary limited ap
pointments of one year or less to wage 
grade positions beyond 12 months but 
not to exceed 24 months.

This change will be reflected in -an 
PPM Letter.

OPM will provide guidance, as neces
sary to implement these delegations, 
set minimum standards of perform
ance and monitor to assure that all 
personnel actions follow merit princi
ples.

O ffice of  P ersonnel 
M anagement,

J ames C. S pry ,
Special Assistant 

to the Director.
[FR Doc. 79-5206 Filed 2-15-79; 8:45 am]

[6325-19 -M ]

CHAPTER XIV— FEDERAL LABOR RE
LATIONS AUTHORITY AND FEDER
AL SERVICE IMPASSES PANEL

PART 2413—-OPEN MEETINGS

Interim Regulations
AGENCY: Federal Labor Relations 
Authority.
ACTION: Interim regulations, with 
comments invited for consideration in 
final rulemaking.
SUMMARY: This rule establishes in
terim rules and regulations to govern 
the Federal Labor Relations Authori
ty’s implementation of the Govern
ment in the Sunshine Act, 5 U.S.C. 
552b.
DATES: Effective Date: January 11, 
1979, and until final regulations are 
issued. Comment Date: There is no 
deadline for submission of comments.
ADDRESS: Send written comments to 
the Federal Labor Relations Authori
ty, 1900 E Street, NW., Washington,
D.C. 20424.
FOR FURTHER INFORMATION 
CONTACT:

Harold D. Kessler, Deputy Executive 
Director, 1900 E Street, NW., Wash
ington, D.C. 20424, 202-632-3920.

SUPPLEMENTARY INFORMATION: 
On January 1, 1979, the provisions of 
the President’s Reorganization Plan 
No. 2 of 1978 became effective. Part 
III of the Plan consolidated the cen
tral policymaking functions in Federal 
service labor-management relations 
previously divided between the Feder
al Labor Relations Council and the As
sistant Secretary of Labor for Labor- 
Management Relations in a new Fed
eral Labor Relations Authority (Au
thority). Subsequently, on January 11,
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1979, the Civil Service Reform Act of 
1978 became effective. Title VII of the 
Act, entitled “Federal Service Labor- 
Management Relations,’’ established a 
new statutory labor-management rela
tions program, to be administered by 
the Authority, for employees in the 
executive branch, as well as for em
ployees of the Library of Congress and 
the Government Printing Office. The 
Authority is composed of three full
time members appointed by the Presi
dent with the advice and consent of 
the Senate. There is also a General 
Counsel of the Authority, appointed 
by the President and confirmed by the 
Senate.

This rule establishes an interim Part 
2413 of Subchapter B of the rules and 
regulations of the Federal Labor Rela
tions Authority to implement the Gov
ernment in the Sunshine Act, 5 U.S.C. 
552b. These rules and regulations of 
the Federal Labor Relations Authority 
establish the circumstances under 
which Authority meetings will be open 
to public observation, the Authority’s 
procedures for public announcement 
of time, place, and subject matter of 
Authority meetings, and provisions for 
the maintenance of minutes, tran
scripts, or recordings of such meetings.

The Authority finds that the pur
poses of the rules and regulations here 
involved, along with the urgent need 
to avert a serious disruption of the 
Federal labor-management relations 
program and to avoid any prejudice to 
the rights of interested parties, render 
impractical a notice of proposed rule- 
making and require that these rules 
and regulations become effective im
mediately upon publication in the F ed
eral R egister. However, interested 
labor organizations, agencies, and 
other interested parties may comment 
in writing. There is no deadline for 
submission of such comments.

Accordingly, Chapter XIV of Title 5 
of the Code of Federal Regulations is 
amended by adding Part 2413 to read 
as follows:

PART 2413— OPEN MEETINGS

Sec.
2413.1 Purpose and scope.
2413.2 Public observation of meetings.
2413.3 Definition of meeting.
2413.4 Closing of’meetings; reasons there

for.
2413.5 Action necessary to close meeting*, 

record of votes.
2413.6 Notice of meetings; public an

nouncement and publication.
2413.7 Transcripts, recordings or minutes 

of closed meeting; public availability; re
tention.

Authority: 5 U.S.C. 552b

§ 2413.1 Purpose and scope.
This part contains the regulations of 

the Federal Labor Relations Authority 
implementing the Government in the 
Sunshine Act, 5 U.S.C. 552b.
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§ 2413.2 Public observation of meetings.
Every portion of every meeting of 

the Authority shall be open to public 
observation, except as provided in 
§ 2413.4, and Authority members shall 
not jointly conduct or dispose of 
agency business other than in accord
ance with the provisions of this part.
§ 2413.3 Definition of meeting.

For purposes of this part, “meeting” 
shall mean the deliberations of at 
least two members of the Authority 
where such deliberations determine or 
result in the joint conduct or disposi
tion of official agency business, but 
does not include deliberations to deter
mine whether a meeting should be 
closed to public observation in accord
ance with the provisions of this part.
§ 2413.4 Closing of meetings; reasons 

therefor.
(a) Except where the Authority de

termines that the public interest re
quires otherwise, meetings, or portions 
thereof, shall not be open to public ob
servation where the deliberations con
cern the issuance of a subpena, the 
Authority ~ participation in a civil 
action or proceeding or an arbitration, 
or the initiation, conduct or disposi
tion by the Authority of particular 
cases of formal agency adjudication 
pursuant to the procedures in 5 U.S.C. 
554 or otherwise involving a determi
nation on the record after opportunity

. for a hearing, or any court proceedings 
collateral or ancillary thereto.

(b) Meetings, or portions thereof, 
may also be closed by the Authority, 
except where it determines that the 
public interest requires otherwise, 
when the deliberations concern mat
ters or information falling within the 
reasons for closing meetings specified 
in 5 U.S.C. 552b(c)(l) (secret matters 
concerning national defense or foreign 
policy); (c)(2) (internal personnel rules 
and practices); (c)(3) (matters specifi
cally exempted from disclosure by 
statute); (c)(4) (privileged or confiden
tial trade secrets and commercial of fi
nancial information); (c)(5) (matters 
of alleged criminal conduct or formal 
censure); (c)(6) (personal information 
where disclosure would cause a clearly 
unwarranted invasion of personal pri
vacy); (c)(7) (certain materials dr in
formation from investigatory files 
compiled for law enforcement pur
poses); or (c)(9)(B) (disclosure would 
significantly frustrate implementation 
of a proposed agency action).
§ 2413.5 Action necessary to close meet

ing; record of votes.
A meeting shall be closed to public 

observation under § 2413.4, only when 
a majority of the members of the Au
thority who will participate in the 
meeting vote to take such action.
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(a) When the meeting deliberations 
concern matters specified in 
§ 2413.4(a), the Authority members 
shall vote at the beginning of the 
meeting, or portion thereof, on wheth
er to close such meeting, or portion 
thereof, to public observation and on 
whether the public interest requires 
that a meeting which may properly be 
closed should nevertheless be open to 
public observation. A record of such 
vote, reflecting the vote of each 
member of the Authority, shall be 
kept and made available to the public 
at the earliest practicable time.

(b) When the meeting deliberations 
concern matters specified in 
§ 2413.4(b), the Authority shall vote on 
whether to close such meeting, or por
tion thereof, to public observation, 
and on whether there is a public inter
est which requires that a meeting 
which may properly be closed should 
nevertheless be open to public obser
vation. The Vote shall be taken at a 
time sufficient to permit inclusion of 
information concerning the open or 
closed status of the meeting in the 
public announcement thereof. A single 
vote may be taken with respect to a 
series of meetings at which the delib
erations will concern the same particu
lar matters where such subsequent 
meetings are scheduled to be held 
within thirty (30) days after the initial 
meeting. A record of such vote reflect
ing the vote of each member of the 
Authority shall be kept and made 
available to the public within one (1) 
day after the vote is taken.

(c) Whenever any person whose in
terests may be directly affected by de
liberations during a meeting, or a por
tion thereof , requests that the Author
ity close that meeting, or portion 
thereof, to public observation for any 
of the reasons specified in 5 U.S.C. 
552(b)(c)(5) (matters of alleged crimi
nal conduct or formal censure), (c)(6) 
(personal information where disclo
sure would cause a clearly unwarrant
ed invasion of personal privacy), or
(c)(7) (certain materials or informa
tion from investigatory files compiled 
for law enforcement purposes), the 
Authority members participating in 
the meeting, upon request of any one 
of its members, shall vote on whether 
to close such meeting, or a portion 
thereof, for that reason. A record of 
such vote, reflecting the vote of each 
member of the Authority participating 
in the meeting shall be kept and made 
available to the public within one (1) 
day after the vote is taken.

(d) After public announcement of a 
meeting as provided in § 2413.6, a 
meeting, or portion thereof, an
nounced as closed may be opened, or a 
meeting, or portion thereof, an
nounced as open may be closed only if 
a majority of the members of the Au
thority who will participate in the
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meeting determine by a recorded vote 
that Authority business so requires 
and that an earlier announcement of 
the change was not possible. The 
change madfe and the vote of each 
member on the change shall be an
nounced publicly at the earliest practi
cable time.

(e) Before a meeting may be closed 
pursuant to § 2413.4, the Solicitor of 
the Authority shall certify that in the 
Solicitor’s opinion the meeting may 
properly be closed to public observa
tion. The certification shall set forth 
each applicable exemptive provision 
for such closing. Such certification 
shall be retained by the agency and 
made publicly available as soon as 
practicable.
§ 2413.6 Notice o f meetings; public an

nouncement and publication.
(a) A public announcement setting 

forth the time, place and subject 
matter of meetings or portions thereof 
closed to public observation pursuant 
to the provisions of § 2413.4(a), shall 
be made at the earliest practicable 
time.

(b) Except for meetings closed to 
public observation pursuant to the 
provisions of § 2413.4(a), the agency 
shall make public announcement of 
each meeting to be held at least seven
(7) days before the scheduled date of 
the meeting. The announcement shall 
specify the time, place -and subject 
matter of the meeting, whether it is to 
be open to public observation or 
closed, and the name, address, and 
phone number of an agency official 
designated to respond to requests for 
information about the meeting. The 
seven (7) day period for advance notice 
may be shortened only upon a deter
mination by a majority of the mem
bers of the Authority who will partici
pate in the meeting that agency busi
ness requires that such meeting be 
called at an earlier date, in which 
event the public announcement shall 
be made at the earliest practicable 
time. A record of the vote to schedule 
a meeting at an earlier date shall be 
kept and made available to the public.

(c) Within one (1) day after a vote to 
close a meeting, or any portion there
of, pursuant to the provisions of 
§ 2413.4(b), the agency shall make pub
licly available a full written explana
tion of its action closing the meeting, 
or portion thereof, together with a list 
of all persons expected to attend the 
meeting and their affiliation.

(d) If after public announcement re
quired by paragraph (b) of this section 
has been made, the tihie and place of 
the meeting are changed, a public an
nouncement shall be made at the ear
liest practicable time. The subject 
matter of the meeting may be changed 
after the public announcement only if 
a majority of the members of the Au

thority who will participate in the 
meeting determine that agency busi
ness so requires and that no earlier an
nouncement of the change was possi
ble. When such a change in subject 
matter is approved, a public announce
ment of the change shall be made at 
the earliest practicable time. A record 
of the vote to change the subject 
matter of the meeting shall be kept 
and made available to the public.

(e) All announcements or changes 
thereto issued pursuant to the provi
sions of paragraphs (b) and (d) of this 
section or pursuant to the provisions 
of § 2413.5(d) shall be submitted for 
publication in the F ederal R egister 
immediately following their release to 
the public.

(f) Announcements of meetings 
made pursuant to the provisions of 
this section shall be made publicly 
available by the Executive Director.
§ 2413.7 Transcripts, recordings or min

utes of closed meeting; public availabil
ity; retention.

(a) For every meeting or portion 
thereof closed under the provisions of 
§ 2413.4, the presiding office? shall 
prepare a statement setting forth the 
time and place of the meeting and the 
persons present, which statement 
shall be retained by the agency. For 
each such meeting or portion thereof 
there shall also be maintained a com
plete transcript or electronic recording 
of the proceedings, except that for 
meetings closed pursuant to 
§ 2413.4(a), the Authority may, in lieu 
of a transcript or electronic recording, 
maintain a set of minutes fully and ac
curately summarizing any action 
taken, the reasons therefor and views 
thereon, documents considered and 
the members’ vote on each rollcall 
vote.

(b) The agency shall make promptly 
available to the public copies of tran
scripts, recordings or minutes main
tained as provided in accordance with 
paragraph (a) of this section, except to 
the extent the items therein contain 
information which the agency deter
mines may be withheld pursuant to 
the provisions of 5 U.S.C. 552(c). 
Copies of transcripts or minutes, or 
transcriptions of electronic recordings 
including the identification of speak
ers, shall to the extent determined to 
be publicly available, be furnished to 
any person, subject to the payment of 
duplication costs in accordance with 
the schedule of fees set forth in 
§2411,10 of this chapter and the 
actual cost of transcription.

(c) The àgèncy shall maintain a com
plete verbatim copy of the transcript, 
a complete copy of the minutes, or a 
complete electronic recording of each 
meeting, or portion of a meeting, 
closed to the public, for a period of at 
least two (2) years after such meeting
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or until one (1) year after the conclu
sion of any agency proceeding with re
spect to which the meeting or portion 
was held whichever occurs later.

Note.—The Federal Labor Relations Au
thority has determined that this document 
does not require preparation o f a Regula
tory Analysis Statement as required under 
section 3 of Executive Order 12044.

Dated: February 13, 1979.
R onald W. Haughton, 

Chairman,
Federal Labor Relations Authority.
[FR Doc. 79-5125 Filed 2-15-79: 8:45 am]

[3410 -30 -M ]
Title 7— Agriculture

CHAPTER II— FOOD AND NUTRITION 
SERVICE, DEPARTMENT OF AGRI- 
CULTURE

PART 210— NATIONAL SCHOOL 
LUNCH PROGRAM

Matching of Federal Funds
AGENCY: Food and Nutrition Service, 
USD A.
ACTION: Final rule.
SUMMARY: The regulations amend 
Part 210 to implement certain provi
sions of Pub. L. 95-166, enacted on No
vember 10, 1977. Section 19 of Pub. L. 
95-166 amends the National School 
Lunch Act by changing the period for 
which States are required to match 
Federal funds expended for the Na
tional School Lunch Program from 
the fiscal year to the school year. The 
regulations also establish a 21-month 
transition period for the matching re- 
quirment.
EFFECTIVE DATE: October 1, 1977.
FOR FURTHER INFORMATION 
CONTACT:

Margaret O’K. Glavin, Director, 
School Programs Division, FNS, 
USD A, Washington, D.C. 20250 (202- 
447-8130).

SUPPLEMENTARY INFORMATION: 
Prior to 1976 the Federal fiscal year 
was July 1-June 30. In 1976 the fiscal 
year was changed to October through 
September, thus putting the Federal 
accounting period out of phase with 
that used by most local school dis
tricts. Therefore, Congress enacted 
Section 19 of Pub. L. 95-166 establish
ing that the State revenue matching 
requirement and the three-to-one 
matching requirement under the Na
tional School Lunch Act be based on 
the;school year rather than the fiscal 
year, beginning, with school year 1978. 
This regulation implements that man
date. In order to provide for an order
ly transition, the regulations provide 
for a 21-month transition period.'The
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transition period, which is lengthy 
enough to permit States with varying 
disbursement dates to meet the 
matching requirements without diffi
culty, will be October 1, 1977 to June 
30, 1979. Subsequent to that period, 
the matching requirements will be 
computed and met on the basis of the 
school year (July 1 to June 30).

The Department is issuing this rule 
as a final rule in order to implement 
the statutory mandate of Pub. L. 95- 
166. Because the mandate of Pub. L. 
95-166 was to be effected upon passage 
of the legislation, the Department 
considers itself under obligation to im
mediately implement this rule without 
the benefit of public comment. Fur
ther, because the dictates of Pub. L. 
95-166 with regard to matching re
quirements are mandatory, the De
partment is not at liberty to vary the 
matching requirement should public 
comments indicate disapproval oi the 
rule.

Accordingly, Part 210.6 of the regu
lations is hereby amended by deleting 
the word “fiscal” whenever it occurs in 
paragraphs (c) through (j) and insert
ing the word “school” in its place; and 
by revising paragraphs (a) and (b) and 
adding a new paragraph (a-1) to read 
as follows:
§ 210.6 Matching of funds.

(a) Beginning July 1, 1979, each 
State agency shall match, on a school 
year basis, each dollar of general cash- 
for-food assistance funds expended by 
it during that school year for lunches 
served other than free or at a reduced 
price with $3 of funds from sources 
within the State: Provided however, 
That if the per capita income of any 
State is less than the per capita 
income of the United States, the 
matching requirements so computed 
for any fiscal year shall be decreased 
by the percentage by which the State 
per capita income is below the per 
capita income of the United States.

(a-1) For the purposes of this sec
tion, States shall consider a school 
year to be July 1 through June 30: 
Provided however, That States shall 
consider the period October 1, 1977 to 
June 30, 1979 to be a separate transi
tion period for which the matching re
quirements must be computed and 
met.

(b) For the period beginning October 
1, 1977, and ending June 30, 1979, 
State revenues (other than revenues 
derived from the Program), appropri
ated or specifically utilized for Pro
gram purposes (other than salaries 
and administrative expenses at the 
State, as distinguished from local 
levels), shall constitute at least 10 per
cent of an amount determined by mul
tiplying $3 (or a lower matching re
quirement based on the State’s per 
capita income), times the total dollars 
of all general cash-for-food assistance
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funds expended by the State for the 
period beginning October 1, 1976 and 
ending June 30, 1978. For the school 
year beginning July 1, 1979, an«} for 
each school year thereafter, such 
State revenue shall constitute at least 
10 percent of the matching require
ments for the preceding school year 
based on the total general cash-for- 
food assistance funds expended for 
that period.

Note.—The Food and Nutrition Service 
has determined that this document does not 
contain a major proposal requiring prepara
tion of an Economic Impact Statement 
under Executive Order 11821 and OMB Cir
cular A-107.

Dated: February 12, 1979.
Carol T ucker F oreman, 

Assistant Secretary for 
Food and Consumer Services.

(FR Doc. 79-5135 Filed 2-15-79; 8:45 am]

[3410 -05 -M ]

CHAPTER V II— AGRICULTURAL STA
BILIZATION AND CONSERVATION 
SERVICE (AGRICULTURAL ADJUST
MENT), DEPARTMENT OF AGRICUL
TURE

SUBCHAPTER B— FARM MARKETING QUOTAS  
A N D  ACREAGE ALLOTMENTS

PART 730— RICE

Subpart— 1979— Crop Rice Marketing 
Quota and Acreage Allotment

AGENCY: Agricultural Stabilization 
and Conservation Service, Department 
of Agriculture.
ACTION: Final rule.
SUMMARY: This action is being 
taken in accordance with the provi
sions of Section 352 of the Agricultur
al Adjustment Act of 1938, as amend
ed, which requires the Secretary of 
Agriculture to do the following: (1) de
termine and proclaim a national rice 
acreage allotment; (2) apportion the 
national rice acreage allotment to 
farms and producers in their respec
tive administrative areas; and (3) es
tablish the rice allotment for the farm 
(or in producer administrative areas, 
the producer allotments allocated to 
the farm) which will be used to deter
mine loan eligibility and to compute 
deficiency and/or disaster payments if 
necessary.
DATES: This determination shall be 
effective for the 1979 crop of rice Feb
ruary 16, 1979.
FOR FURTHER INFORMATION 
CONTACT:

Robert G. Martin, (ASCS) (202) 447- 
7901, P.O. Box 2415, Washington, 
D.C. 20013.
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SUPPLEMENTARY INFORMATION: 
The need for this rule is to satisfy the 
statutory requirements as provided for 
in Section 352 of the Agricultural Ad
justment Act of 1938, as amended (re
ferred to as the “Act”).

Section 352 of the Agricultural Ad
justment Act of 1938, as amended, re
quires that the Secretary establish for 
each of the 1978 through 1981 crops of 
rice a national acreage allotment in 
the amount of 1,800,000 acres for each 
year. Section 352 also provides that 
the Secretary shall apportion the
1,800,000 acres to farmers and produc
ers on the basis of allotments estab
lished for the 1975 crop of rice. State 
committees may reserve up to one per
cent of the State allotment for new 
farmers and for adjustments and cor
rections.

Since farmers make plans for their 
rice crops well in advance of actual 
plantings, and since these determina
tions and proclamations are prescribed 
in the statute, it is of the utmost im
portance that farmers be notified of 
their 1979 producer and farm rice 
acreage allotments as soon as possible. 
Therefore, it is determined that com
pliance with the public rulemaking re
quirements of 5 U.S.C. 553 and Execu
tive Order 12044 are impracticable and 
contrary to the public interest. Ac
cordingly, 7 CFR Part 730 is amended 
to read as follows:

F inal R ule

(1) The table of contents is revised 
to read as follows:

Subpart— 1979 -80  M arketing  Y ear

P roclamations and D eterminations W ith  
R espect to M arketing Q uota and Nation
al Acreage Allotment for 1979 Crop 
R ice, and Apportionment of 1979 Nation
al Acreage Allotment of R ice Among the 
Several States

§ 730.1502 National acreage allotment of 
rice for 1979.

§730.1503 Apportionment of 1979 national 
acreage allotment of rice to farms and 
producers.

S tate R eserve Acreages, County Acreage 
Allotments and R eserve Acreages, 1979 
C rop R ice

§ 730.1504 State reserve acreages.
Authority: (Sec. 352, 375, 52 Stat. 60, 66 

as amended: 7 U.S.C. 1352, 1375; Sec. 101, 91 
Stat. 981; Sec. 701, 91 Stat. 940).

(2) 7 CFR §§730.1502 to 730.1504 
(Subpart) are hereby amended with 
respect to the 1979 crop of rice to read 
as follows:

Subpart— 1979-80 Marketing Year

§ 730.1502 National acreage allotment for 
the 1979 crop of rice.

It is hereby determined and pro
claimed that a national acreage allot

ment of 1,800,000 acres shall be in 
effect for the 1979 crop of rice.
§ 730.1503 Apportionment of the 1979 na

tional acreage allotment of rice to 
farms and producers.

The national acreage allotment of
1,800,000 acres for the 1979 crop of 
rice is apportioned to farms and pro
ducers on the basis of the rice allot
ments established for the 1975 crop of 
rice, with any adjustments made pur
suant to section 352(c) of the Act. The 
allotment so apportioned within each 
of the several rice producing States is 
as follows:

State Acres

Arkansas.............................................  435,116.1
California...........................................  326,648.1
Florida..........................   960.3
Louisiana:

Farm Administrative Area............. 499,480.8
Producer Administrative Area....... 18,358.8

State Total...................................  517,839.6
Mississippi.............     50,786.2
Missouri..............................................  4,965.0
North Carolina...................................  41.0
Oklahoma...'....................     163.1
South Carolina.........................    2,742.1
Tennessee............................................ 288.1
Texas..................................................  460,450.4

U.S. Total............................ .....  1,800,000.0

§ 730.1504 State reserve acreages.
The State reserve acreages jset forth 

in the table in this section were estab
lished by the State committees in ac
cordance with Section 352 of the Act, 
as amended.

State Reserve1

Arkansas....................................................  0
California............    50
Florida........................................................  9.6
Louisiana:.................................   0

Farm Administrative Area....................  0
Producer Administrative Area..............  0

Mississippi......................................   0
Missouri............ .:.......................................  0
North Carolina.......................................... 0.4
Oklahoma................................      0
South Carolina..........................   0
Tennessee..........................     0
Texas .1...................................................   50

■State reserve for new growers, corrections and 
adjustments.

Note.—This regulation has been deter
mined not significant under the USDA crite
ria implementing Executive Order 12044.

Note.—It has been determined that the 
regulation does not require an Impact State
ment inasmuch as the 1979 national acreage 
allotment is established by law at 1,800,000 
acres.

Signed at Washington, D.C. on Feb
ruary 12, 1979.

B ob Bergland, 
Secretary.

[FR Doc. 79-5146 Filed 2-15-79; 8:45 am]

[3410 -02 -M ]

CHAPTER IX— AGRICULTURAL MAR- 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS), DE
PARTMENT OF AGRICULTURE

[Lemon Reg. 186]
PART 910— LEMONS GROWN IN  

CALIFORNIA AND ARIZONA

Limitation of Handling
AGENCY: Agricultural Marketing 
Service, USDA.
ACTION: Final rule.
SUMMARY: This regulation estab
lishes the quantity of fresh California- 
Arizona lemons that may bè shipped 
to market during the period February 
18-24, 1979. Such action is needed to 
provide for orderly marketing of fresh 
lemons for this period due to the mar
keting situation confronting the lemon 
industry.
EFFECTIVE DATE: February 18, 
1979.
FOR FURTHER INFORMATION 
CONTACT:

Charles R. Brader, (202) 447-6393.
SUPPLEMENTARY INFORMATION: 
Findings. Pursuant to the marketing 
agreement, as amended, and Order No. 
910, as amended (7 CFR Part ftlO), reg
ulating the handling of lemons grown 
in California and Arizona, effective 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and upon the basis of 
the recommendations and informátion 
submitted by the Lemon Administra
tive Committee, and upon other infor
mation, it is found that the limitation 
of handling of lemons, as hereafter 
provided, will tend to effectuate the 
declared policy of the act. This regula
tion has not been determined signifi
cant under the USDA criteria for im
plementing Executive Order 12044.

The committee met on February 13, 
1979, to consider supply and market 
conditions and other factors affecting 
the need for regulation and recom
mended a quantity of lemons deemed 
advisable to be handled during the 
specified week. The committee reports 
the demand for lemons has improved.

It is further found that it is imprac
ticable and contrary to the public in
terest to give preliminary* notice, 
engage in public rulemaking, and post
pone the effective date until 30 days 
after publication in the F ederal R eg
ister  (5 U.S.C. 553), because of insuffi
cient time between the date when in
formation became available upon 
which this regulation is based and the 
effective date necessary to effectuate
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the declared policy of the act. Inter
ested persons were given an opportuni
ty to submit information and views on 
the regulation at an open meeting. It 
is necessary to effectuate the declared 
purposes of the act to make these reg
ulatory provisions effective as speci
fied, an$ handlers have been apprised 
of such provisions and the effective 
time. " ,

Section 910.486 is added as follows:
§ 910.486 Lemon Regulation 186.

Order, (a) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period 
February 18, 1979, through February 
24, 1979, is established at 210,000 car
tons.

(b) As used in this section, “han
dled” and “cartonis)” mean the same 
as defined in the marketing order.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674)

Elated: February 15,1979.
Charles R. B rader, 

Acting Director, Fruit and Vege
table Division, Agricultural 
Marketing Service.

[FR Doc. 79-5313 Filed 2-15-79; 11:25 ami

[3410 -15 -M ]

CHAPTER XVII— RURAL ELECTRIFICA- 
* TION ADMINISTRATION, DEPART

MENT OF AGRICULTURE

PART 1701—  PUBLIC INFORMATION

Appendix A — REA Bulletins
AGENCY: Rural Electrification Ad
ministration, USI>A.
ACTION: Final rule.
SUMMARY: The Rural Electrification 
Administration hereby amends Appen
dix A—REA Bulletins to provide for 
the issuance of a supplement to REA 
Bulletin 345-45, “Field Trials of Tele
phone Construction Materials and 
Equipment,” announcing a change of 
the provisions of the bulletin which 
will allow exceptions to the secondary 
field trial requirements and proce
dures where approved by REA. In 
such instances, if after installation the 
equipment cannot be made to conform 
to REA specifications, the supplier 
will agree to remove the equipment 
from the Purchaser’s premises and re
place the same with comparable equip
ment selected by the Seller and ap
proved by the Purchaser and REA, at 
no additional cost to the Purchaser. 
No payment for field trial items will 
be due until the primary field trial has 
been completed to the Administrator’s 
satisfaction. A new contract Form 
399a has been included to be utilized 
when this particular situation arises.
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Notice and public procedure on this 
rule have been found to be contrary to 
the public interest. The purpose and 
need for the action is to allow delivery 
of equipment on “Secondary” field 
trial contracts prior to the completion 
of the “Primary” field trial. If immedi
ate action is not taken to revise REA 
Bulletin 345-45 some borrowers will 
not be able to meet commitments to 
their subscribers for new and im
proved rural telephone service. For 
this same good cause found, required 
publication of this rule is simulta
neous with its effective date.

An impact analysis for this revision 
has been prepared and is available for 
public inspection.
EFFECTIVE DATE: February 8, 1979.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Maynard S. Knapp, Chief, Cen
tral Office Equipment Branch, Tele
phone Operations and Standards Di
vision, Rural Electrification Admin
istration, Room 1334, South Build
ing, U.S. Department of Agriculture, 
Washington, D.C. 20250, telephone 
number 202-447-5773.
Dated: February 8,1979.

J oseph Vellone, 
Acting Administrator. 

[FR Doc. 79-5128 Filed 2-15-79; 8:45 am]

[3410 -37 -M ]

CHAPTER XXVIII— FOOD SAFETY 
AND QUALITY SERVICE (FRUIT 
AND VEGETABLE QUALITY DIVI
SION), DEPARTMENT OF AGRICUL
TURE

SUBCHAPTER E— EXPORT A N D  DOMESTIC  
CONSUM PTION PROGRAMS

PART 2880— FRESH IRISH POTATOES

Subpart— Fresh Russet Potatoes—  
Livestock Feed and Starch Manu
facture Diversion Program

AGENCY: Food Safety and Quality 
Service, USDA.
ACTION: Final rule.
SUMMARY: This document provides 
for two amendments to the regula
tions. One amendment increases the 
length of the payment period at the 
$2.00 rate per hundredweight from 30 
to 40 days. Growers have requested 
that the payment schedule of $2.00 
per hundredweight be extended 10 
days to compensate for unusually 
severe weather which has limited their 
ability to divert potatoes as rapidly as 
was anticipated in the initial 30-day 
period so as to obtain the higher rate 
of payment for lots diverted. For clari-
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fication purposes, the other amend
ment adds a definition of adequate 
pasturing which USDA will apply 
under that phase of the program per
taining to the utilization of potatoes 
for livestock feed after dehydration 
through a process of alternate freez
ing and thawing.
EFFECTIVE DATE: February 13, 
1979.
FOR FURTHER INFORMATION 
CONTACT:

D. A. Thibeault, Chief, Commodity
Procurement Branch, Fruit and
Vegetable Quality Division, Food
Safety and Quality Service, U.S. De
partment of Agriculture, Washing
ton, D.C. 20250, (202) 447-2781.

SUPPLEMENTARY INFORMATION: 
A final rule was published in the Janu
ary 16, 1979 F ederal R egister (44 FR 
3253-3256) which set forth the terms 
and conditions of the Fresh Russet Po
tatoes-Livestock Feed and Starch Di
version Program. Among other things 
the rule set the rate of payment of po
tatoes meeting U.S. No. 2 Processing 
Grade or better quality at $2.00 per 
hundredweight for the first 30 days 
and $1.75 per hundredweight thereaf
ter to the termination of the program. 
Growers have requested that the pay
ment schedule of $2.00 per hundred
weight be extended 10 days to com
pensate for unusually severe weather 
which has limited their ability to 
divert potatoes as rapidly as was an
ticipated in the initial 30-day period so 
as to obtain the higher rate of pay
ment for lots diverted. In Idaho, for 
example, where the Russet surplus is 
focused, heavier than normal snow 
cover concurrent with extremely low 
temperatures has restricted potato 
handling, loading, and movement both 
to commercial markets and to local di
version outlets. Potato diverters report 
that extremely low temperatures 
result in some freezing of potatoes 
handled in bulk truck lots, notwith
standing attempts to protect them 
from freezing. In addition, in moving 
potatoes from storage houses into 
trucks for hauling, temperatures in 
storage houses are lowered subjecting 
the potatoes remaining in storage to 
freeze-damage. Diversion activity has 
been reduced due to the cold weather 
and in many instances heavy snow 
storms.

The addition of a definition of ade
quate pasturing will clarify the crite
ria under which USDA determines 
whether potatoes utilized for livestock 
feed after dehydration through a proc
ess of alternate freezing and thawing 
were utilized properly and thereby in 
compliance with the program require
ments.

This action is deemed not to have an 
adverse economic impact on the public 
or be in conflict with the original
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Impact Analysis Statement issued on 
December 27, 1978. The-gross estimate 
of the Russet surplus of 9.0 million 
hundredweight is not affected by this 
action, nor will the total diversion pay
ment for Russet potatoes, initially de
termined at $17.1 million dollars, be 
changed. The action will aid in achiev
ing the objective of the Russet potato 
diversion program of decreasing the 
potato surplus and improving potato 
farmers’ prices.

In view of the short time period 
during which this program is being 
conducted, it is necessary that any 
amendments to the regulations be 
made as soon as possible. Accordingly, 
Dr. Donald L. Houston, Acting Admin
istrator, FSQS, has determined that 
compliance with the notice and public 
procedure provisions of U.S.C. 553 is 
impracticable and contrary to the 
public interest and that it is not possi
ble to publish these regulations in pro
posed form and allow 60 days for 
public comment in accordance with 
the provisions of Executive order 
12044 (43 FR 12661, March 24, 1978).

Accordingly, §§ 2880.29 and 2880.37 
of 7 CFR, Chapter XXVIIJ, are 
amended as follows:

1. Section 2880.29 is amended to read 
as follows:

§ 2880.29 Rate of payment.
The rate of payment per 100 pounds 

of potatoes in each lot which meet the 
requirements of Specification A as de
fined in § 2880.34 will be two dollars 
per hundredweight for potatoes di
verted from the inception of the pro
gram through a period of 40 days; and 
one dollar and seventy-five cents'for 
potatoes diverted thereafter to termi
nation of the program. No payment 
will be made for any fractional part of 
100 pounds and such quantities shall 
be disregarded.

2. Section 2880.37(c)(3) is amended 
by adding the following at the end 
thereof:

§ 2880.37 Methods of utilization.

* * * * *
(c) * * *
(3) * * *. Adequate pasturing will be 

considered to have occurred when po
tatoes have been grazed or consumed 
to the extent little or no feed value re
mains.

(i) Consideration shall be given to 
evidence that reasonable numbers of 
livestock had ample time to consume 
the edible potatoes as determined 
through actual counts of livestock or 
visual remains thereof—tracks, drop
pings, pasture growth, etc.

(ii) In the event potatoes remain 
after pasturing, evidence must exist 
that most of such potatoes are no
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longer edible because of normal spoil
age due to weather conditions, spread
ing, damage, tramplings, droppings, 
etc. The range of losses from such 
causes may be expected to be from 25 
percent to 50 percent of the potatoes 
originally spread. In case of greater 
loss, documentation satisfactory to 
ASCS must be provided to establish 
the cause of such loss.

* * * * *

(Sec. 32, 49 Stat. 774, as amended; 7 U.S.C. 
612c)

Done at Washington, D.C., on: Feb
ruary 13, 1979.

D. L. H ouston, 
Acting Administrator, 

Food Safety and Quality Service.
(FR Doc. 79-5158 Filed 2-15-79; 8:45 am]
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Title 9— Animals and Animal Products

CHAPTER I— ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE, DE- 
PARTMENT OF AGRICULTURE

SUBCHAPTER D— EXPORTATION A N D  IMPOR
TATION OF ANIM ALS (IN C LU DING  POUL
TRY) A N D  A N IM A L PRODUCTS

PART 92— IMPORTATION OF CER
TAIN ANIMALS AND POULTRY 
AND CERTAIN ANIMAL AND  
POULTRY PRODUCTS: INSPECTION 
AND OTHER REQUIREMENTS FOR 
CERTAIN MEANS OF CONVEY
ANCE AND SHIPPING CONTAINERS 
THEREON*

Harry S. Truman Animal Import 
Center

AGENCY: Animal and Plant Health 
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: This document publishes 
the fees and the method of collection 
of the fees from importers of cattle to 
be imported through the Harry S. 
Truman Animal Import Center 
(HSTAIC). This action is necessary in 
order to ensure that importers will be 
advised of the expected costs for im
porting cattle through the HSTAIC 
and the manner of payment. This 
action should also make possible the 
coordination and allocation of person
nel and resources for the operation of 
the HSTAIC and ensure its availabil

ity to receive cattle when completed 
and ready for use.

EFFECTIVE DATE:. February 16, 
1979.

FOR FURTHER INFORMATION 
CONTACT:

Dr. D.' E. Herrick, USDA, APHIS,
VS, Federal Building, Room 815, Hy-
attsville, MD 20782, 301-436-8170.

SUPPLEMENTARY INFORMATION: 
On August 19, 1977 (42 FR 41848- 
41849) procedures were established for 
awarding special import permits to 
prospective importers of cattle from 
countries affected with foot-and- 
mouth disease (FMD). On March 31, 
1978 (43 FR 11690) specific dates were 
established to provide for the receipt 
of applications and to conduct the ini
tial drawing to award the special per
mits. Thirty-eight applicants were de
termined to be eligible for the drawing 
and the entire space available at the 
Fleming Key facility designated the 
Harry S. Truman Animal Import 
Center (HSTAIC), March 21, 1978 (43 
FR 11727), was allocated.

The costs associated with the oper
ation of the Harry S. Truman Animal 
Import Center are to be borne by the 
importers using this facility and will 
vary in accordance with the actual 
number of animals utilizing the facili
ty. Since the facility will be fully uti
lized for the first importation, the rate 
for this importation will be $3,354 per 
animal. Each importer who has been 
authorized a permit in the drawing, 
must sign a cooperative agreement 
which sets forth the payment require
ments.

In order to provide sound financial 
management both for the prospective 
importers and the Department, it is es
sential that the importers, prior to is
suance of the special permits, assume 
fiscal responsibility for the expenses 
to be incurred. Due to the unusual 
nature of the service and the need to 
have adequate funds on a fee basis 
available to the Department for the 
cost of the significant services which 
will be performed in connection with 
the importation of animals into the 
HSTAIC in accordance with the provi
sions of section 1 of the Act of May 6, 
1970 (21 U.S.C. 135), the Department 
is requiring either advance payment or 
a payment bond meeting the require
ments Specified in the cooperative 
agreement.

The following table depicts the costs 
which will be incurred at the Harry S. 
Truman Animal Import Center for the 
full capacity of 400 animals. The costs 
are based upon the best information 
and data available. These costs will be 
reviewed following the first importa
tion, and any adjustments necessary 
will be made for subsequent importa
tions.
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Total Total Total Total
Cost/animal

full
Items of cost direct plus fixed variable capacity

cost O/H costs costs 400 animals

Personnel__ ____ __ ____ ___________ $324,749 $379,469 $379,469 ---------------- $948
Travel....____ __ «...
Utilities......................

.................................  64,800

..................................  256,284

.................................. 310.200

75,718
299.467
362.468

75,718 ... 
299,467 ... 
262,445 $100,023

189
749
906

Supplies..............____ ............. .................  192,454 224,882 93.426 131,456 393

Total Cost ____
Cost Per Animal.......
Pee.............. ...............

1,X10,525 
2,776 
3,354 ...

231,479 .......
578 .......

The charges for personnel includes 
salary for 6 veterinary medical officers 
for 45 days» 3 veterinary medical offi
cers for 75 days, and 5 technicians for 
75 days, to be assigned to the foreign 
countries from which cattle are to be 
permitted entry, and 2 veterinary 
medical officers and 34 technicians» 
clerical and animal care personnel to 
operate the Harry S. Truman Animal 
Import Center for 6 months. This 6 
month period will provide for the 
preparation of the facility to receive 
the qualified cattle, the care, feeding, 
handling, and testing of the imported 
and contact test animals during the 
period of quarantine and the cleaning 
and disinfection of the facility at the 
conclusion of the quarantine period. 
These personnel levels are necessary 
to meet the Department’s security re
quirements necessary for importing 
animals from FMD countries.

Employee costs were calculated 
using the average cost for each catego
ry of employee, i.e.„ veterinary medical 
officer, animal health technician, bio 
aid, clerical and wage grade positions. 
This method was utilized because em
ployees have not yet been hired for 
these positions so their actual salary 
rates are not known.

The travel and per diem cost esti
mate provides round trip airfare and 
per diem for the 14 employees as
signed to the foreign countries in ac
cordance with travel regulations pres
ently approved by the Department for 
such assignments, as well as four cou
rier trips bringing samples from for
eign countries to Plum Island Animal 
Disease Center. These samples are 
necessarily couriered due to Depart
ment security requirements.

The cost for utilities provides for 
electricity to operate the import 
center for 6 months and the fuel oil 
required to operate the incinerators 
for disposal of animal waste and other 
items necessary to maintain biological 
security at the Harry S. Truman 
Animal Import Center.

The laboratory costs provide for 3 
series of foot-and-mouth disease tests 
for the number of animals for which 
the permit was issued. The cost is 
based on the actual cost of conducting 
a probang (oesophageal-pharengeal

fluid) virus isolation test and a serum 
neutralization test for foot-and-mouth 
disease, as well as other tests listed in 
Department protocols, at the Plum 
Island Animal Disease Center. The 
costs are based on actual charges to 
Veterinary Services by the Plum 
Island Animal Disease Center.

The cost estimate for supplies in
cludes feed, bedding, procurement of 
contact test animals and miscellaneous 
supplies for the animal care, mainte
nance, and testing at the Harry S. 
Truman Animal Import Center as well 
as supplies and materials necessary for 
the testing of animals in foreign coun
tries.

Total Fixed Costs (column 3 of the 
chart) represents those costs which, 
are of an absolute necessity to accom
modate full capacity of 400 animals at 
the facility as well as process them at 
the selection sites.

Total Variable Costs (column 4 of 
the chart) represents those costs 
which can fluctuate depending on the 
degree of application (i.e., number of 
tests performed, amount of feed and 
bedding, disinfectant, clothing, and lab 
reagents). Any money not expended 
for variable cost items is refundable to 
the importer on a per animal basis.

The estimated cost of purchasing 
the United States origin swine as foot- 
and-mouth disease contact test ani
mals is included as these animals will 
be sacrificed during the quarantine 
period. The cost includes the estimate 
cost for feed and bedding for the foot- 
and-mouth disease contact test ani
mals including the purchase price for 
test cattle. Proposed procedures 
should allow this cost to be recovered 
by resale of the test cattle when the 
animals being imported leave the 
Import Center. Proceeds from this sale 
will be refunded to the importer on a 
per animal basis. It is expected that 
because of the extensive pre-arrival 
testing and inspection procedures, 
most of the shipments of animals en
tering the Import Center will ulti
mately be released for entry into the 
United States.

All resulting totals were increased 
16.85 percent, the percentage of 
Animal and Plant Health Inspection 
Service’s funds used for overhead. The 
overhead includes all administrative

costs, such as headquarters, staff, 
Office of the Deputy Administrator, 
and support functions, such as budget 
and personnel operations.

The Department is presently prepar
ing protocols which will specify the 
types of pre-entry testing which must 
be performed prior to an animal arriv
ing at the Harry S. Truman Animal 
Import Center. The pre-entry test re
quirements may require that tests be 
conducted at farms of origin on more 
animals than the number specified in 
the permit and provided for in costs 
associated with the operation of the 
Harry S. Truman Animal Import 
Center. The cost for each such series 
of additional tests will be $237 per 
animal tested. Based upon the labora
tory records for each such additional 
sample submitted and tested, each in
dividual importer shall be responsible 
for the additional costs incurred to 
conduct such tests. The total cost for 
conducting such additional test(s) will 
be due upon receipt by the special per
mittee of a bill for the services from 
the Department. When the Depart
ment has finalized the test protocols, 
the Department will make them avail
able to the public, and will add them 
to the regulations accordingly.

All payments shall he by certified 
check, bank draft or money order (per
sonal checks are not acceptable) and 
made payable to USDA-APHIS.

In order to expedite the payment 
bond process, each importer will be 
furnished a copy of UJ3. Department 
of the Treasury Circular No. 570, 
Surety Companies Acceptable on Fed
eral Bonds. The Circular provides the 
names and addresses of acceptable 
surety companies, their bonding dollar 
limits, and their geographical coverage 
authority.

All importers authorized a permit 
win be required to execute a coopera
tive agreement which shall detail the 
necessary costs as provided in this doc
ument, When approved, signed, and 
returned to Veterinary Services by the 
importer, the agreement shall be ac
companied by a certified check, bank 
draft or money order or payment bond 
in the total amount of the costs as 
provided in this document.

The approval of the cooperative 
agreement and the deposit of the nec
essary funds or payment bond is re
quired no later than 30 days after the 
effective date of this regulation.

A total of 432 cattle were requested 
to be imported by the 38 applicants 
determined to be eligible at the draw
ing for the special permits. To provide 
that the facility is fully utilized, 
should an applicant eligible to receive 
a permit decide not to accept the 
permit or request that the permit be 
issued for a lesser number of animals, 
the applicants tha t had requested 
more animals than were awarded at
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the drawing shall be offered the addi
tional available spaces in accordance 
with the regulations (9 CFR 92.41, pre- 
vibusly 92.4(e)). This action is neces
sary in order to provide importers that 
will be affected additional time to 
evaluate their position regarding their 
proposed importations under these 
regulations, and to secure necessary fi
nancing. The importation of animals 
into the facility is scheduled for June 
1979.

The cooperative agreement provides 
that the importer obtain any permits 
or permission from the foreign coun
try from where the cattle are to be ex
ported, in order to allow the Depart
ment’s personnel free access to the in- 
spectional facilities to assess the condi
tion of the animals regarding freedom 
of exposure to communicable diseases 
during the period in which the ani
mals are in that country.

The importers would also agree in 
the cooperative agreement to obtain 
from the transporting company any 
necessary permission for the Depart
ment’s personnel to accompany a ship
ment of animals to the approved em
barkation quarantine facility. Such 
access is necessary to insure that the 
animals being imported through the 
Harry S. Truman Animal Import 
Center have not been exposed to com
municable disease.

The cooperative agreement further 
provides that the eligibility of the ani
mals offered for entry into the Harry
S. Truman Animal Import Center 
shall be determined by the Depart
ment. Such provision is necessary be
cause the importation of animals from 
countries where foot-and-mouth dis
ease or rinderpest exist constitutes a 
threat to introduce such diseases into 
the United States. Therefore, extreme 
caution is warranted to prevent the 
entry of such diseases. Additionally, 
the disease status of each animal in 
the Harry S. Truman Animal Import 
Center impacts on every other animal 
in the Center. The animals will be 
handled on an "all-in all-out” basis. If 
any animal is determined to be infect
ed with a communicable disease of 
livestock or poultry, the remainder of 
the animals would be considered to be. 
exposed to the communicable disease 
and, therefore, may not be eligible for 
entry into the United States. Once a 
determination has been made that a 
communicable disease of livestock or 
poultry exists in any of the animals in 
the Import Center, the disposition of 
the animals would be determined by 
the nature of the communicable dis
ease involved. If the animals are in
fected with or exposed to foot-and- 
mouth disease, rinderpest or pleuro
pneumonia, they will be destroyed. 
These diseases are particularly viru
lent and deadly and constitute an ex
treme threat to the livestock industry

of the United States. Therefore, ex
treme measures must be taken to 
remove any likelihood that such dis
eases might be introduced into the 
United States.

Additionally, if any of the animals in 
the Import Center are infected with or 
exposed to any other communicable 
disease of livestock or poultry, such 
animals shall be treated if possible and 
if cured will become eligible for entry 
into the United States provided all 
other requirements are met. Any cost 
of such treatment shall be borne by 
the importer. This is consistent with 
the intent of Congress that the facility 
be self-supporting to the fullest extent 
possible. However, if such animal 
cannot be treated or if such animal is 
not cured then such animal will be re
fused entry and removed from the 
United States within 10 days of the 
date that the importer is notified by 
the Department that such animal has 
been refused entry into the United 
States. However, the importer, in lieu 
of removing such animal from the 
United States, may elect to have such 
animal disposed of in accordance with 
such conditions as the Deputy Admin
istrator, Veterinary Services, believes 
necessary to prevent the dissemination 
of communicable diseases of livestock 
or poultry into the United States. 
Such animals must be refused entry 
into the United States because they 
constitute a threat to disseminate dis
ease into the United States. A-10 day 
period has been established to allow 
time to the importer to remove the 
animal from the Import Center. The 
Department believes that such a time 
period should allow adequate time to 
the importer to make arrangements 
regarding the further disposition of 
the animal involved without constitut
ing an undue burden on the Depart
ment in the care, feed and handling of 
such animal at the Import Center.

The cooperative agreement also 
makes it clear that the Departmerit is 
not liable for any loss occasioned by 
the destruction of any of the animals 
because of being infected with or ex
posed to any communicable disease of 
livestock or for any other loss or 
damage to the animals. The Act of 
May 6, 1970 (21 U.S.C. 135-135b) pro
viding for the Harry S. Truman 
Animal Import Center and its legisla
tive history indicate that any such risk 
of loss to the animals would be the re
sponsibility of the importers. The pay
ments of indemnities by the Depart
ment for animals destroyed would be 
contrary to the intent of Congress 
that the Harry S. Truman Animal 
Import Center be self-supporting to 
the fullest extent possible.

These procedures are considered 
necessary since the importation of 
cattle from countries infected with 
foot-and-mouth disease require spe

cial, nonroutine pre-entry require
ments, transportation requirements 
and port of entry requirements under 
the supervison of veterinarians of this 
Service and the cooperation and assist
ance as required of the Veterinary 
Service of the country of origin, to col
lect samples, perform laboratory pro
cedures, complete examination, con
duct inspections and supervise the iso
lation, quarantine, and care and han
dling of the animals to insure they 
meet the animal quarantine require
ments for entry into the United 
States.

Certain editiorial and other minor 
organizational changes have been 
made to clarify the regulations, with 
the purpose of having all regulations 
pertaining to the Harry S. Truman 
Animal Import Center assembled con
secutively.

Accordingly, Part 92, Title 9, Code of 
Federal Regulations, is amended in 
the following respects:
§ 92.4 [Amended]

1. The heading of §92.4 is amended 
by deleting the comma after the 
phrase “animal specimens for diagnos
tic purposes” and inserting in lieu 
thereof a period and deleting all of the 
heading after the reference to foot
note 5.

2. A new § 92.41 is added to the regu
lations. The heading for new § 92.41 
shall read as follows: §92.41 Require
ments for the importation of animals 
into the United States through the 
Harry S. Truman Animal Import 
Center.

3. Paragraph (e) of §92.4 is deleted 
and redesignated as paragraph (a) in 
new § 92.41.

4. All references to Fleming Key 
Animal Import Center in the heading 
and content of new § 92.41(a) are de
leted and references to Harry S. 
Truman Animal Import Center are 
substituted therefor.

5. In § 92.41 new paragraphs (b) and
(c) are added to read as follows:
§ 92.41 Requirements for the importation 

o f animals into the United States 
through the Harry S. Truman Animal 
Import Center.

* * * * *
(b) Method of collecting fees. (1) 

Costs associated with the maintenance 
and operation of the facility shall be 
borne by applicants who receive a spe
cial permit under this section in ac
cordance with the provisions of a co
operative agreement specified in para
graph (c) of this section.

(2) The Deputy Administrator is au
thorized to promulgate reasonable fees 
for the costs incurred by the Depart
ment in the maintenance and oper
ation of the Harry S. Truman Animal 
Import Center. Such fees shall include
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any pre-entry services provided by the 
Department to special permittees to 
prepare the facility and animals for 
entry into the facility. Such fees shall 
also include costs incurred while ani
mals are in the facility and for a 
period of 30 days subsequent to the 
animals leaving the facility for costs 
incurred in cleaning and disinfecting 
the facility.

(3) The fees authorized in this sec
tion shall be based upon the following 
items:

(i) Personnel—The hourly rates in
cluding appropriate premium pay in 
accordance with 5 U.S.C. 5541-5549 of 
the Veterinary Services’ employees 
who perform the service.

(ii) Travel—The costs of travel and 
per diem of Veterinary Services’ em
ployees from their official duty station 
to their temporary duty station and 
return in order to qualify animals for 
entry into the facility. Travel costs 
shall also include costs for four round 

Jtrips to courier test samples from tem
porary duty stations to Plum Island 
for testing.

(iii) Utilities—The costs of electric
ity, oil and water for operating the fa
cility for the five month period of 
quarantine plus one month for clean
ing and disinfection.

(iv) Laboratory costs—The cost of 
conducting three series of laboratory 
tests for each animal for which a spe
cial permit is issued, in accordance 
with Veterinary Services protocol for 
importing animals into the United 
States through the Harry S. Truman 
Animal Import Center.

(v) Supplies—The cost of supplies 
(feed, bedding, disinfectants, contact 
test animals and miscellaneous sup
plies for the animal care, maintenance 
and testing at the facility) for the five 
month period of quarantine plus one 
month for cleaning and disinfection.

(vi) Overhead—A surcharge for over
head based on the most current his
torical data available showing the per
centage of Animal and Plant Health 
Inspection Services funds expended 
for administrative support.

(4) Any tests performed on aminals 
for a special permittee in excess of the 
number of animals specified on the 
special permit is not included in the 
fees authorized in this section. The 
Deputy Administrator is authorized to 
charge the special permittee for whom 
the service is performed the actual 
cost of conducting such test. Payment 
shall be due upon receipt by the spe
cial permittee of a bill for the services 
from the Department.

(5) Any treatments performed on 
animals for a special permittee in 
order to cure such animal of a commu
nicable disease of livestock or poultry 
while at the Harry S. Truman Animal 
Import Center is not included in the 
fees authorized in this section. The
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Deputy Administrator is authorized to 
charge the special permittee for whom 
the service is performed the actual 
cost of such treatment. Payment shall 
be due upon receipt by the special per
mittee of a bill for the services from 
the Department.

(6) The special permittee shall be re
imbursed for any moneys advanced for 
feed, bedding or laboratory tests for 
animals at the facility if such feed or 
bedding is not used or if such labora
tory tests are not performed by Veteri
nary Services.

(7) The fee for each animal in Fiscal 
Year 1979 is $3,354.

(c) Cooperative Agreements. Prior to 
issuance of a special permit, each ap
plicant selected to receive a special 
permit to import animals through the 
Harry S. Truman Animal Import 
Center shall enter into and abide by 
the provisions of the following cooper
ative agreement with the Department.

Cooperative Agreement

Cooperative Agreement" between
---------------(name of the importer) and UJS.
Department of Agriculture, Animal and 
Plant Health Inspection Service, Veterinary 
Services.

This Agreement is made and entered into
by and between ---------------  (name of the
importer) hereinafter referred to as the Co- 
operator, and the United States Department 
of Agriculture, Animal and Plant Health In
spection Service, Veterinary Services, here
inafter referred to as the Service.

Whereas, the Service is authorized pursu
ant to section 2 of the Act of February 2, 
1903, as amended, and section 1 of the Act 
of May 6, 1970 (21 U.S.C. 111 and 135, re
spectively) to regulate the introduction of 
animals into the United States in order to 
prevent the introduction of animal and 
poultry diseases into the United States; and

Whereas, the Cooperator represents par
ties interested in the importation of cattle 
into the Harry S. Truman Animal Import 
Center established by the Service pursuant 
to 21 U.S.C. 135, for a quarantine period 
scheduled to begin--------------- .

Whereas, the Cooperator has requested 
the Service to conduct inspections, perform 
laboratory procedures, complete examina
tions, and supervise the isolation, quaran
tine, and care and handling of cattle to 
insure that they meet the Department’s 
quarantine requirements before release into 
the United States; and

Whereas, it is the intention of the parties 
hereto that such cooperation shall be for 
•their mutual benefit and the benefit of the 
people of the United States.

Now, Therefore, for and in consideration 
of the promises and mutual covenants 
herein contained, the parties do hereby mu
tually agree with each other as follows:
. A. The Cooperator Agrees:

1 a. To deposit with the Service upon ex
ecution of this agreement the amount of
--------------- (equal to the established fee
multiplied by the number of cattle on the 
Cooperator’s import permit to cover the 
cost to the Department to qualify animals 
in the foreign country for entrance into the 
Harry S. Truman Animal Import Center 
and the quarantine period at that facility

10055, >
and to qualify the cattle for importation 
into the United States), or;

b. To deposit with the Service upon ex
ecution of this agreement a payment bond 14
in the amount o f ---------------(equal to the
established fee multiplied by the number of 
cattle on the Cooperator’s import permit). 
Payment will be due one month prior to the 
day the cattle are scheduled to be released 
from quarantine. The bond shall be in
effect from ---------------  (the date of the
issue of the import permit) to ----------- -—
(the date the cattle are scheduled to be re
leased from quarantine or otherwise dis
posed of). Forfeiture for the entire amount 
of the bond shall occur if payment is not re
ceived from the Cooperator by the due date.

2. To pay the sum o f ------------- - for each
animal tested in excess of the number of 
animals for which a permit was issued. A 
bill for costs incurred based on official ac
counting records will be issued and payable 
upon receipt.

3. To pay the actual cost of treatment of 
any of the Cooperator’s animals which re
quire treatment to be cured of a communi
cable disease of livestock or poultry while at 
the Harry S. Truman Animal Import 
Center. Such payment shall be due upon re
ceipt by the Cooperator of a bill for such 
treatment from the Service.

4. To obtain from th e (foreign) Govern
ment any permits or permission required for 
the Service’s personnel so as to insure free 
access by the Service to the inspectional 
facilities to properly assess the safety of the 
animal(s) regarding exposure to diseases 
during the period the animal(s) are in 
 (foreign country).

5. To provide for the maintenance and op
eration of the approved isolation facilities in 
the exporting country in accordance with 
approved standards and handling proce
dures for importation of cattle as provided 
in Part 92 of 9 CFR.

6. To obtain from the transporting com
pany any necessary permission for the Serv
ice’s personnel to .accompany a shipment of 
cattle to the approved embarkation quaran
tine facility.

7. .That the eligibility of the animal(s) of
fered for export to the United States shall 
be determined by the Service.

B. The Service agrees:
1. To furnish the services of technical 

and/or professional personnel needed to 
conduct inspections, perform laboratory 
procedures, complete examinations, and su
pervise the isolation, quarantine, and care 
and handling of cattle being imported to 
insure that they meet the Department’s 
quarantine requirements before release into 
the United States.

2. To refund to the Cooperator any part of 
the fees not expended at the Harry S. 
Truman Animal Import Center for testing, 
feed, bedding and/or supplies on a per 
animal basis.

C. It is Mutually Understood and Agreed:
1. During the performance of this cooper

ative work, the Cooperator agrees to be 
bound by the Equal Opportunity and Non
discrimination provisions as set forth in Ex
hibit B and Nonsegregation of Facilities 
provisions as set forth in Exhibit C, which 
are attached hereto and made a part hereof.

14 Copies of lists of surety companies ac
ceptable for Federal Bonds may be obtained 
from the Deputy Administrator, Veterinary 
Services, Animal and Plant Health Inspec
tion Service, United States Department of 
Agriculture, Hyattsville, MD 20782.
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2. No member of or delegate to Congress 
or resident commissioner, shall be admitted 
to any share or part of this agreement or to 
any benefit to arise therefrom; but this pro
vision shall not be construed to extend to 
this agreement if made with a corporation 
for its general benefit.

3. This agreement shall become effective 
upon date of final signature and shall con
tinue until final settlement of all matters 
relevant to the subject quarantine period, as 
determined by the Service. This agreement 
may be amended by agreement of the par
ties in writing. It may be terminated by 
either party upon 30 days written notice to 
the other party.

4. Ay animals which enter the Harry S. 
Truman Animal Import Center will be han
dled on an “all-in all-out” basis. If any 
animal in the Import Center is determined 
by the Service to be infected with any com
municable disease of livestock or poultry, 
the remaining animals will be considered to 
be exposed to such communicable disease.

5. If the Service determines that any of 
the animals are infected with or exposed to 
foot-and-mouth disease, rinderpest or pleur
opneumonia, such animals shall be refused 
entry and be destroyed in accordance with 
such conditions as the Deputy Administra
tor of the Service believès necessary to pre
vent the dissemination of communicable dis
eases of livestock ór poultry into the United 
States.

6. If the Service determines that any of 
the animals are infected with or exposed to 
any'Other communicable disease of livestock 
or poultry, such animal shall be treated if 
possible, and if cured, become eligible for 
entry into the United States provided all 
other requirements under this part are met. 
However, if it is not possible to treat such 
animal or if such animal is not cured, then 
such animal shall be refused entry into the 
United States and shall be removed from 
the Import Center to a country other than 
the United States within 10 days of the date 
that the Cooperator is notified by the Serv
ice that such animal has been refused entry 
into the United States. However, at the 
option of the Cooperator, such animal may 
be disposed of in accordance with such con
ditions as the Deputy Administrator òf the 
Service believes necessary to prevent the 
dissemination of communicable diseases of 
livestock or poultry into the United States.

7. The Cooperator is responsible for the 
risk of loss for the destruction of any 
animal subject to this Agreement because of 
being infected with or exposed to any com
municable disease of livestock or poultry or 
any other loss or damage to the animal.
D a te --------------------------- ------ -------------------

Cooperator 
D a te---------------;-------- -------

Acting Administrator, Animal and 
Plant Health Inspection Service,
U.S. Department of Agriculture

§ 92.4a Redesignated as 92.42
6. Section 92.4a is redesignated 

§ 92.42. All references in that section 
to Fleming Key Animal Import Center 
are deleted and references to Harry S. 
Truman Import Center are substituted 
therefor.
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(Section 2, 32 Stat. 792, as amended; sec. 1, 
84 Stat. 202 (21 U.S.C. I l l  and 135); 37 FR 
28464, 28477; 38 FR 19141).

These amendments impose addition
al restrictions relating to the issuance 
of special permits for quarantine of 
cattle at the Harry S. Truman Animal 
Import Center and are essential in 
order to allow the Department to 
better coordinate and allocate person
nel and materials to the facility. The 
cattle must pass a three month pre
entry quarantine in their country of 
origin and certain required inspections 
and tests prior to being allowed to 
enter the HSTAIC. The importers of 
the cattle must make arrangements 
for the pre-entry quarantine in the 
country of origin, as well as obtain 
clearance for this Department’s per
sonnel to observe the pre-entry quar
antine and conduct the inspections 
and tests.

The fees prescribed herein for the 
first quarantine period are based upon 
full utilization of the facility. If there 
is less than full utilization of the fa
cility during this quarantine period, 
then it will not be self-supporting to 
the fullest extent possible as Congress 
intended. However, whether or not the 
facility will actually be fully utilized is 
dependent on several factors, the first 
of which is the ability of all prospec
tive importers to obtain the necessary 
financing to enter into the required 
cooperative agreement. If a prospec
tive importer cannot obtain such fi
nancing, the facility will not be fully 
utilized, unless there is time for an
other importer to be offered the space 
in accordance with the regulations and 
he has time to make all the necessary 
financial and pre-entry quarantine ar
rangements. Since the first importa
tion of cattle into HSTAIC is sched
uled for June of 1979, and the cattle 
must have successfully completed a 
three-month pre-entry quarantine 
period in their country of origin, it is 
necessary to publish these regulations 
as a final rule, to become effective im
mediately, in order to allow the im
porters of cattle to (1) secure the nec
essary financing; (2) enter into a co
operative agreement with the Depart
ment; and (3) make the necessary ar
rangements fçr the required pre-entry 
quarantine procedures. This is neces
sary in order to insure that the space 
available in HSTAIC is as fully uti
lized as possible.

Therefore, for such good cause the 
Department finds that notice and 
other public procedure regarding 
these amendments are impracticable 
and contrary to the public interest and 
good cause is found for making these 
amendments effective less than 30 
days after publication in the F ederal 
R egister. ■

N ote.—This final rulemaking is being pub
lished under emergency procedures as au

thorized by E.O. 12044 and Secretary’s 
Memorandum No. 1955. It has been deter
mined by Dr. G. V. Peacock, Director, Na
tional Program Planning Staffs, Veterinary 
Services, Animal and Plant Health Inspec
tion Service, that the emergency nature of 
this rule, as indicated above, warrants the 
publication of this rule without waiting for 
public comment. This amendment, as well 
as the complete regulation, will be sched
uled for review under provisions of E.O. 
12044 and Secretary’s Memorandum No. 
1955. An Impact Analysis Statement has 
been prepared and is available from Pro
gram Services Staff, Room 870, Federal 
Building, 6505 Belcrest Road, Hyattsville, 
MD 20782, 301-436-8695.

Done at Washington, D.C., this 13th 
day of February 1979.

M. T. G off,
Acting Deputy Administrator, 

Veterinary Services.
[FR Doc. 79-5054 Filed 2-15-79; 8:45 am]

[6320 -01-M ]
Title 14— Aeronautics and Space

CHAPTER II— CIVIL AERONAUTICS 
BOARD

SUBCHAPTER E— O R G A N IZA TIO N A L  
REGULATIONS

[Reg. OR-143; Arndt. No. 783

PART 385— DELEGATIONS AND  
REVIEW OF ACTION UNDER DELE
GATION: NONHEARING MATTERS

Amendment of Delegation of Author
ity to the Director, Bureau of Inter
national Aviation

Adopted by the Civil Aeronautics 
Board at its office in Washington,
D.C., January 24, 1979.
AGENCY: Civil Aeronautics Board. 
ACTION: Final rule.
SUMMARY: The CAB amends its del
egation of authority to allow the Di
rector, Bureau of International Avi
ation to grant or deny air carriers’ ap
plications for exemptions from section 
402 of the Act.
DATES: Effective: January 24, 1979. 
Adopted: January 24, 1979.
FOR FURTHER INFORMATION 
CONTACT:

Richard B. Dyson, Associate General 
Counsel, Civil Aeronautics Board, 
1825 Connecticut Avenue, N.W., 
Washington, D.C. 20428; 202-673- 
5442.

SUPPLEMENTARY INFORMATION: 
Section 416(b) of the Federal Aviation 
Act of 1938, as amended, permits the 
Board to exempt foreign air carriers 
from the provisions of this Act. This
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amendment to § 385.26 of the Board’s 
regulations delegates to the Director 
of the Bureau of International Avi
ation the authority to exempt such 
foreign air carriers from the provisions 
of section 402 of the Act. This authori
ty is limited to cases where the course 
of action of the Bureau in granting or 
denying these exemptions is clear 
under current Board policies.

Since this amendment is administra
tive in nature, affecting a rule of 
agency organization and procedure, 
the Board finds that notice and public 
procedure are unnecessary, and that 
there is good cause for an immediate 
effective date.

Accordingly, effective January 24, 
1979, the Board amends § 385.26 of 14 
CFR 385, Delegations and Review of 
Action Under Delegation; Nonhearing 
Matters, to read:

§ 385.26 Delegation to the Director,
Bureau of International Aviation.

*  *  , *  #  *

(b) Approve or deny applications of 
direct air carriers for exemptions from 
sections 401 and 402 of the Act and 
from applicable regulations under this 
chapter, relating to operations that 
are predominantly in foreign air trans
portation, where the course of action 
is clear under current Board policies.

*  *  *  •  ■ •

(Sec. 204 of the Federal Aviation Act of 
1958, as amended, 72 Stat. 743, 49 U.S.C. 
1324. Reorganization Plan No. 3 of 1961, 75 
Stat. 837, 5 U.S.C. Appendix.)

By the Civil Aeronautics Board.
P hyllis T . K aylor, 

Secretary.
[FR Doc. 79-5008 Filed 2-15-79; 8:45 am]

[4110-07-M ]

Title 20— Employees' Benefits

CHAPTER III— SOCIAL SECURITY AD
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL
FARE

Subpart 6 — Rules for the Review of 
Denied and Pending Claims Under 
the Black Lung Benefits Reform Act 
(BLBRA) of 1977

RULES AND REGULATIONS

[Regulations No. 10]

PART 410— FEDERAL COAL MINE 
HEALTH AND SAFETY ACT OF 
1969, TITLE IV

Review of Denied and Pending 
Claims Under the Black Lung Bene
fits Reform Act of 1977

AGENCY: Social Security Administra
tion, HEW.
ACTION: Filial rule.
SUMMARY: These regulations
expand the definition of “evidence on 
file”, as contained in our regulations 
relating to black lung benefits, to in
clude information that was in a per
son’s social security disability or sup
plemental security income disability 
claim file as of March 1, 1978. Existing 
regulations limit “evidence on file” to 
evidence in a person’s black lung claim 
folder as of March 1, 1978, including 
the person’s earnings record. Expand
ing the scope of what is considered 
“evidence on file” should ensure the 
consideration of all evidence pertinent 
to a person’s file and should enable 
Social Security Administration to ap
prove more claims.;
DATES: Effective date: February 16, 
1979. However, following publication 
in the F ederal R egister of these Final 
Regulations, interested parties may 
submit data, comments or suggestions 
no later than April 17, 1979.
ADDRESS: Comments must be sub
mitted in writing to the Commissioner 
of Social Security, Department of 
Health, Education, and Welfare, P.O. 
Box 1585, Baltimore, Maryland 21203.

Copies of all comments received in 
response to the published document 
will be available for public inspection 
during regular business hours at the 
Washington Inquiries Section, Office 
of Information, Social Security Ad
ministration, Department of Health, 
Education, and Welfare, Room 5131, 
North Building, 330 Independence 
Avenue, S.W., Washington, D.C. 20201.
FOR FURTHER INFORMATION 
CONTACT:

Harry Short, Legal Assistant, Social 
Security Administration, 6401 Secu
rity Boulevard, Baltimore, Maryland 
21235, telephone 301-594-7415.

SUPPLEMENTARY INFORMATION: 
The Black Lung Benefits Reform Act 
(BLBRA) of 1977 (1) broadened the 
definitions of “miner” and “pneumo
coniosis” for purposes of establishing 
entitlement to black lung benefits, (2) 
modified the standards used to deter
mine whether a miner is or was totally 
disabled due to pneumoconiosis or 
whether the miner’s death was due to 
pneumoconiosis, (3) required that each
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person who has had a claim for black 
lung benefits denied or whose claim 
for black lung benefits is pending be 
given the opportunity to have the 
claim reviewed under the revised stat
utory and evidentiary requirements; 
and (4) made certain other substantive 
changes in the Federal Coal Mine 
Health and Safety Act of 1969, as 
amended.

Regulations implementing these pro
visions were published in final in the 
F ederal R egister on August 7, 1978 
(43 FR 34778).

During our review of the previously 
denied or pending black lung claims 
we found that evidence important to a 
person’s black lung claim may be in 
his or her social security disability or 
supplemental security income disabil
ity claim file. Under the regulations 
published on August 7, 1978, we may 
consider, when determining whether 
or not a person is entitled to black 
lung benefits, only the evidence in a 
person’s black lung claim file as of 
March 1, 1978, including the person’s 
earnings record. To ensure the consid
eration of all evidence pertinent to a 
person’̂  claim within SSA’s legal au
thority, we are expanding the defini
tion of evidence on file to also include 
evidence in the social security disabil
ity and supplemental security income 
disability claim files as of March 1, 
1978.

We believe that this change is con
sistent with the law and Congressional 
intent. Expanding the scope of what is 
considered “evidence on file” should 
enable us to approve more claims. 
These regulations are being published 
without a Notice of Proposed Rule- 
making. Publication of a Notice of 
Proposed Rulemaking is impracticable 
and contrary to the public interest be
cause it would impede timely execu
tion of this more inclusive definition 
of “evidence on file,” which is imple
mented by these regulations.

These amendments are hereby 
adopted and set forth below.
(Sec. 411 of the Federal Coal Mine Health 
and Safety Act of 1969, as amended; 85 Stat. 
793, 30 U.S.C. 921)
(Catalog of Federal Domestic Assistance 
Program No. 13.802—Special Benefits for 
Disabled Coal Miners)

Dated: January 9, 1979.
Stanford G. Ross, 

Commissioner of Social Securi ty.
Approved: January 23,1979.

J oseph A. Califano, Jr.,
Secretary of Health,

Education, and Welfare.
Part 410 of Chapter III of title 20 of 

the Code of Federal Regulations is 
amended as follow:

1. Section 410.702 is amended by re
vising paragraph (e) to read as follows:
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§ 410.702 Definitions and terms.

* * * * *
(e) ‘‘Evidence on file” defined. Evi

dence on file is information in the 
black lung claims file, in the social se
curity title II and title XVI disability 
claims files, or in a person’s earnings 
record, as of March 1,1978.

* * * * *

2. Section 410.704 is amended by re
vising paragraph (f) to read as follows:
§ 410.704 Review procedures.

* * * * *
(f) Social Security Administration 

review elected. (1) If review by the 
Social Security Administration is re
quested, a complete review of the evi
dence on file will be made to see if the 
file establishes entitlement to benefits 
under the BLBRA of 1977. Evidence 
on file is information in the black lung 
claims file, in the social security title 
II and title XVI disability claims files, 
or in a person’s earnings record, as of 
March 1, 1978. In the case of a pend
ing claim which is being appealed, this 
review will not be delayed because of 
the pending claim. If it is determined 
that eligibility to benefits can be es
tablished, the claims file, including all 
evidence and other pertinent material 
in the claims file, will be transferred 
to the Office of Worker’s Compensa
tion Programs for processing and as
signment of liability in accordance 
with regulations published by DOL at 
20 CFR Part 727. The decision of the 
Social Security Administration ap
proving the claim will be binding upon 
the Office of Worker’s Compensation 
Programs as an initial determination 
of the claim. The Social Security Ad
ministration will notify the claimant 
of its approval. If the claimant dis
agrees with any part of the Social Se
curity Administration’s determination 
of approval, the claimant may request 
review of this determination by the 
Office of Worker’s Compensation Pro
grams. The Social Security Adminis
tration has no authority under the 
BLBRA of 1977 to process an appeal 
of any determination made by it in re
viewing these denied and pending part 
B claims.

(2) If it is determined that the evi
dence on file is insufficient to support 
an award of benefits, the claims file, 
including all evidence and other perti
nent material in the claims file, will be 
transferred to the Office of Worker’s 
Compensation Programs for further 
review in accordance with regulations 
published at 20 CFR Part 717. The

RULES AND REGULATIONS

Social Security Administration will 
notify the claimant of this action.

[FR Doc. 79-5055 Filed 2-15-79; 8:45 am]

[4110 -03 -M ]
Title 21— Food and Drugs

CHAPTER I— FOOD AND DRUG AD
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL
FARE

SUBCHAPTER E— A N IM A L DRUGS, FEEDS, A N D  
RELATED PRODUCTS

PART 510— NEW ANIMAL DRUGS

Change of Sponsor Name
AGENCY: Food and Drug Administra
tion.
ACTION: Final rule.
SUMMARY: The Food and Drug Ad
ministration (FDA) amends the regu
lations to reflect a change in corporate 
name of a sponsor of an approved new 
animal drug application. IMC Chemi
cal Group, Inc., is changed to Interna
tional Minerals & Chemical Corp.
EFFECTIVE DATE: February 16, 
1979.
FOR FURTHER INFORMATION 
CONTACT:

Donald A. Gable, Bureau of Veteri
nary Medicine (HFV-114), Food and 
Drug Administration, Department of 
Health, Education, and Welfare, 
5600 Fishers Lane, Rockville, MD 
20857, 301-443-3420.

SUPPLEMENTARY INFORMATION: 
The FDA has been advised of a spon
sor name change—IMC Chemical 
Group, Inc., to International Minerals 
& Chemical Corp. The Commissioner 
of Food and Drugs is amending Part 
510 (21 CFR Part 510) to reflect this 
change.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U.S.C. 360b(i))) and 
under authority delegated to the Com
missioner (21 CFR 5.1) and redele
gated to the Director of the Bureau of 
Veterinary Medicine (21 CFR 5.83), 
§ 510.600 is amended in paragraph
(c)(1) to delete the entry for “IMC 
Chemical Group, Inc.,” and to add a 
new entry alphabetically; and in para
graph (c)(2) to delete the firm name 
for “012769” and to insert in its place 
a new firm name, to read as follows:
§ 510.600 Names, addresses, and code 

numbers of sponsors of approved appli
cations,

* * * * *

(c) * * *
( 1 ) * * *

Drag listing No.

International Minerals &
Chemical Corp., P.O. Box
207, Terre Haute, IN 47808. 012769a * *
( 2 ) * * *

Drug listing No.: Firm, name and addressm * a
012769......  ........... International Minerals &

Chemical Corp., P.O Box 
207, Terre Haute. IN 47808.

* * * * *
Effective date. This regulation is ef

fective February 16, 1979.
(Sec. 512«), 82 Stat. 347 (21 U.S.C. 360b(i)).) 

Dated: February 7, 1979.
L e s t e r  C r a w fo r d , 
Director, Bureau of 
Veterinary Medicine. 

[FR Doc. 79-4785 Filed 2-15-79; 8:45 am]

[4110 -03 -M ]

PART 520— ORAL DOSAGE FORM 
NEW ANIMAL DRUGS NOT SUB
JECT TO CERTIFICATION

n-Butyl Chloride Capsules
AGENCY: Food and Drug Administra
tion.
ACTION: Final rule.
SUMMARY: The regulations are 
amended to reflect approval of a new 
animal drug application (NADA) filed 
by Happy Jack, Inc., providing for safe 
and effective use of n-butyl chloride 
capsules as an anthelmintic for dogs. 
This product is similar to other prod
ucts reviewed, by the National Acade
my of Sciences—National Research 
Council Drug Efficacy Study Imple
mentation Group (NAS/NRC) and 
found to be effective for its labeled 
uses. Approval of similar products may 
require submission of bioequivalence 
or similar data in lieu of other effec
tiveness data.
EFFECTIVE DATE: February 16, 
1979.
FOR FURTHER INFORMATION 
CONTACT:

Henry C. Hewitt, Bureau of Veteri
nary Medicine (HFrV-112), Food and 
Drug Administration, Department of 
Health, Education, and Welfare, 
5600 Fishers Lane, Rockville, MD 
20857, 301-443-3430.

SUPPLEMENTARY INFORMATION: 
Happy Jack, Inc., P.O. Box 475, Snow 
Hill, NC 28580, filed an NADA (46- 
746V) providing for safe and effective 
use of capsules containing 0.25 to 5 
milliliters (221 milligrams to 4.42

Firm name and address:
* * * * * « » *
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grams) of n-butyl chloride used as an 
anthelmintic for dogs for the removal 
of certain ascarids and hookworms. 
This product is identical to Pitman 
Moore’s n-butyl chloride capsules 
(NADA 2-586V, Bu-Chlorin Capsules), 
Which was reviewed by NAS/NRC and 
found to be effective as an anthelmin
tic in dogs. The NAS/NRC review was 
published in the F ederal R egister of 
January 8, 1969 (34 FR 274). In addi
tion, this product is identical to Glov
er’s n-butyl chloride capsules (NADA 
2-115V, Glover’s Imperial Dog Cap
sules), which were reviewed by NAS/ 
NRC and found to be effective as an 
anthelmintic for dogs. This review was 
published in the F ederal R egister of 
February 5, 1969 (34 FR 1739). The 
agency concurred that this drug was 
effective for the removal of certain 
canine roundworms (ascarids) and 
hookworms.

The above F ederal R egister an
nouncements were published to 
inform holders of NADA’s of the find
ings of the Academy and the agency 
and to inform all interested persons 
that such products may be marketed 
providing that they are the subject of 
an approved NADA and otherwise 
comply with the requirements of the 
Federal Food, Drug, and Cosmetic Act. 
Applications submitted in response to 
the NAS/NRC review and those sub
mitted later are in accord with the 
conclusions of the NAS/NRC review.

Approval of an NADA for uses of 
these products does not require effica
cy data as specified by § 514.1(b)(8)(ii) 
or § 514.111(a)(5)(vi) of the animal 
drug regulations (21 CFR 
514.1(b)(8)(ii) or 514.111(a)(5)(vi)) but 
may require bioequivalency or similar 
data as suggested in the guidelines for 
submitting NADA’s for NAS/NRC re
viewed generic drugs, available in the 
office of the Hearing Clerk (HFA-305), 
Food and Drug Administration, De
partment of Health, Education, and 
Welfare, Rm. 4-65, 5600 Fishers Lane, 
Rockville, MD 20857.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i), 82 
Stat. 347 (21 U.S.C. 360b(i))) and 
under authority delegated to the Com
missioner of Food and Drugs (21 CFR 
5.1) and redelegated to the Director of 
the Bureau of Veterinary Medicine (21 
CFR 5.83), § 520.260 is am’ended by re
vising paragraph (b)(1) to include a 
footnote, revising paragraph (b)(2) to 
add a new sponsor, and amending
(b)(3) to add footnotes, and by adding 
the text of the footnote to read as fol
lows:
§ 520.260 n-butyl chloride capsules. 

* * * * *
(b)(1) Specifications, n-butyl chlo

ride capsules contain 221, 442, 884, or

1,768 milligrams or 4.42 grams of n- 
butyl chloride in each capsule.1'

(2) Sponsors. See Nos. 015563 and 
023851 in § 510.600(c) of this chapter 
for 221, 442, 884, or 1,768 milligram or
4.42 gram capsules; No. 000115 or 
012983 for 884 or 1,768 milligram or
4.42 gram capsules; and No. 000069 for 
221 milligram capsules.

(3) Conditions of use. (i) * * *1
(ii) (a) * * * 1 
( b ) * * * 1
(iii) * * *1

* . * * * *

Effective date. This regulation shall 
be effective February 16,1979.
(Sec. 512(1), 82 Stat. 347 (21 U.S.C. 360b(i))4) 

Dated: February 7,1979.
Lester Crawford, 
Director, Bureau of 
Veterinary Medicine. 

CFR Doc. 79-4784 Filed 2-15-79; 8:45 am]

[4 110 -03 -M ]
[Docket No. 78N-0366]

PART 540— PENICILLIN ANTIBIOTIC 
DRUGS FOR ANIMAL USE

Sterile Benzathine Penicillin G and 
Procaine Penicillin G Suspension

AGENCY: Food and Drug Administra
tion.
ACTION: Final rule.
SUMMARY: The animal drug regula
tions for sterile benzathine penicillin 
G and procaine penicillin G suspen
sion are amended (1) to indicate those 
portions which reflect the National 
Academy of Science—National Re
search Council, Drug Efficacy Study 
Group (NAS/NRC) evaluation of the 
product and (2) to specify the condi
tions of use for which approval of sim
ilar products need not include certain 
types of efficacy data, but may require 
submission or bioequivalence or simi
lar data.
EFFECTIVE DATE: February 16, 
1979.
FOR FURTHER INFORMATION 
CONTACT:

Donald A. Gable, Bureau of Veteri
nary Medicine (HFV-114), Food and 
Drug Administration, Department of 
Health, Education, and Welfare, 
5600 Fishers Lane, Rockville, MD 
20857, 301-443-4313.

SUPPLEMENTARY INFORMATION: 
The NAS/NRC review of benzathine 
penicillin G and procaine penicillin G

‘These conditions are NAS/NRC reviewed 
and deemed effective. Applications for these 
uses need not include effectiveness data as 
specified by § 514.111 of this chapter.

in aqueous suspension was published 
in the F ederal R egister of August 5, 
1970 (35 FR 12489). In that publica
tion, the Academy concluded and the 
agency concurred that this drug is 
probably effective for the treatment 
of beef cattle, horses, and dogs for in
fections caused by pathogens sensitive 
to penicilin. The Academy stated: (1) 
more information is needed on the 
production of effective blood levels; (2) 
the dosages appear to be inconsistent; 
(3) and the disease claims should be 
properly qualified as caused by sensi
tive pathogens, or if the disease 
cannot be so qualified, the claims must 
be dropped.

In addition, the NAS/NRC notice re
quired that the product be in compli
ance with the regulations providing 
for use of antibiotics in food-producing 
animals in §3.25 Antibiotics used in 
food producting animals (21 CFR 3.25, 
recodified 21 CFR 510.110).

Each holder of an NADA effective 
before October 10, 1962 was requested 
to update their application as required 
by section 512 of the Federal Fobd, 
Drug, and Cosmetic Act (21 U.S.C. 
360b) with regard to drug manufac
ture, including drug components, com
position, manufacturing ' methods, 
facilities, and controls.

The NAS/NRC review concerned 
Wyeth Laboratories’ Bicillin Fortified 
(NADA 55-009V) and Fort Dodge Lab
oratories’ Longicil Fortified (NADA 
65-087V). Responding to the NAS/ 
NRC review, these two firms brought 
their products into compliance with 
the conclusions of NAS/NRC. In addi
tion, two other products were subse
quently approved; Bristol Laborato
ries’ Flo-Cillin (NADA 65-169V) and 
John D. Copanos and Co.’s Combi Pen 
(NADA 65-277V). These applications 
complied with the NAS/NRC review. 
A regulation, § 540.255c Sterile ben
zathine penicillin G and procaine 
penicillin G suspension (21 CFR 
540.255c), reflecting the current ap
proval fails to indicate those condi
tions of use which reflect the NAS/ 
NRC evaluation. These are the uses 
for which approval of an NADA for an 
identical product does not require effi
cacy data as specified by 21 CFR 
514.1(b)(8)(ii) or 21 CFR 
514.111(a)(5)(vi). In lieu of those data, 
approval may require bioequivalency 
or similar data as suggested in the 
guideline for submitting NADA’s for 
NAS/NRC reviewed generic drugs, 
available from the Hearing Clerk 
(HFA-305}, Food and Drug Adminis
tration, Rm. 4-65, 5600 Fishers Lane, 
Rockville, MD 20857.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512 (i) 
and (n), 82 Stat. 347, 350-351 (21 
U.S.C. 360b (i) and (n))) and under au
thority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.1), and
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redelegated to the Director of the 
Bureau of Veterinary Medicine (21 
CFR §5.83), § 540.255c is amended by 
adding at the end of paragraph (c)(1) 
and (4) (i), (ii), (iii), and (iv) the foot
note reference “1” and adding at the 
end of the section footnote 1 to read as 
follows:

§ 540.255c Sterile benzathine penicillin G 
and procaine penicillin G suspension.

*  *  *  *  *

(c) Conditions of marketing—(1)- 
*  *  *  1

* * * * *

(4) Conditions o f use. (i) * * * 1
(ii) * * * 1
(iii) * * * 1
(iv) * ** 1
1 These conditions are NAS/NRC reviewed 

and deemed effective. Applications for these 
uses need not include effectiveness data as 
specified by § 514.111 of this chapter.

Effective date. This regulation is ef
fective February 16, 1979.
(Sec. 512 (i) and (n), 82 Stat. 347, 350-351 
(21 U.S.C. 360b (i) and (n)).)

Dated: February 7, 1979.
Lester M. Crawford, 

Director, Bureau 
Veterinary Medicine.

[FR Doc. 79-4923 Filed 2-15-79; 8:45 am]

[4210-01-M ]

Title 24— Housing and Urban 
Development

1914.6 List of Eligible Communities

RULES AND REGULATIONS

CHAPTER X— FEDERAL INSURANCE 
ADMINISTRATION DEPARTMENT 
OF HOUSING AND URBAN DEVEL
OPMENT

SUBCHAPTER B— N ATIO N A L FLOOD 
INSURANCE PROGRAM

[Docket No. FI 5155]

PART 1914— COMMUNITIES ELIGIBLE 
FOR THE SALE OF INSURANCE

Status of Participating Communities

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Final Rule.
SUMMARY: This rule lists communi
ties participating in the National 
Flood Insurance* Program (NFIP). 
These communities have applied to 
the program and have agreed to enact 
certain flood plain management meas
ures. The communities’ participation 
in the program authorizes the sale of 
flood insurance to owners of property 
located in the communities listed.
EFFECTIVE DATES: The date listed 
in the fourth column of the table.
ADDRESSES: Flood insurance poli
cies for property located in the com
munities listed can be obtained from 
any licensed property insurance agent 
or broker serving the eligible commu
nity, or from the National Flood In
surance Program (NFIP) at: P.O. Box 
34294 Bethesda, Maryland 20034 
Phone: (800) 638-6620
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator Office of Flood Insur
ance, Room 5270, 451 Seventh

Street, SW. Washington, DC 20410
(202) 755-5581 or Toll Free Lihe 800-
424-8872.

SUPPLEMENTARY INFORMATION: 
The National Flood Insurance Pro-_ 
gram (NFIP), administered by the 
Federal Insurance Administration, en
ables property owners to purchase 
flood insurance at rates made reason
able through a Federal subsidy. In 
return, communities agree to adopt 
and administer local flood plain man
agement measures aimed at protecting 
lives and new construction from future 
flooding. Since the communities on 
the attached list have recently entered 
the NFIP, Subsidized flood insurance 
is now available for property in the 
community.

In addition, the Federal Insurance 
Administration has identified the spe
cial flood hazard areas in some of 
these communities by publishing a 
Flood Hazard Boundary Map. The 
date of the flood map, if one has been 
published, is indicated in the fifth 
column of the table. In the communi
ties listed where a flood map has been 
published, Section 102 of the Flood 
Disaster Protection Act of 1973, as 
amended, requires the purchase of 
flood insurance as a condition of Fed
eral or federally related financial as
sistance for acquisition or construction 
of buildings in the special flood hazard 
area shown on the map.

The Federal Insurance Administra
tor finds that delayed effective dates 
would be contrary to the public inter
est. The Administrator also finds that 
notice and public procedure under 5 
U.S.C. 553(b) are impracticable and 
unnecessary.

In each entry, a complete chronolo
gy of effective dates appears for each 
listed community. Thè entry reads as 
follows:

Section 1914.6 is amended by adding 
in alphabetical sequence new entries 
to the "table.

Effective dates of
authorization/ Special flood hazard

State County Location Community No. cancellation of sale of area identified
Flood Insurance in 

community

Kentucky.............. ..........  Hardin.....

Idaho...............................  Madison....

South Carolina................  Greenville

North Dakota..................  Bottineau

Utah.................................  Kane.......
Kansas.............................  Ellis........

Missouri...........................  Platte......

Unincorporated Areas........... .......... 210094............. .... Feb. 1, 1979, Oct. 18, 1974 and
emergency. July 22, 1977.

.........  160217-A......... .... Feb. 2, 1979, Jan. 31, 1978.
emergency.

Mauldin, City o f..................... .........  450198-B......... .... Aug. 16, 1978, Aug. 16, 1974 and
emergency. 

Sept. 29, 1978 
regular. 

Jan. 17, 1979, 
suspended. 

Feb. 1,1979,

Aug. 6, 1976.

reinstated.
Lansford, City o f ..............................  380184............. .... Feb. 5, Feb. 14, 1975

1979,emergency.
Alton, Town of....................... ..........  490243-New.... ...........do.......................
Unincorporated Areas........... ..........  200094............. .... Feb. 5, 1979, Oct. 18 1977.

emergency.
Platte Woods, City o f ............ ..........  290536............. ..........do........................ .. Nov. 12, 1976.
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(National Flood Insurance Act of 1968 (title 
XIII of the Housing and Urban Develop
ment Act of 1968); effective Jan. 28. 1969 (33 
FR 17804, Nov. 28, 1968), as amended, 42 
U.S.C. 4001-4128; and Secretary’s delegation 
of authority to Federal Insurance Adminis
trator, 34 FR 2680, Feb. 27, 1969) as amend
ed 39 FR 2787, Jan. 24, 1974.

In accordance with Section 7(o)(4) of the 
Department of HUD Act, Section 324 of the 
Housing and Community Amendments of 
1978, Pub. L. 95-557, 92 Stat. 2080, this rule 
has been granted waiver of Congressional 
review requirements in order to permit it to 
take effect on the date indicated.

Issued: February 6, 1979.
G loria M. J imenez, 

Federal Insurance Administrator.
[FR Doc. 79-4931 Filed 2-15-79; 8:45 am]

[481Q -25-M ]

TITLE 31—  MONEY AND FINANCE: 
TREASURY

Subtitle A — Office of the Secretary of 
the Treasury

PART 1— DISCLOSURE OF RECORDS

Subpart A — Under 5 U.S.C., as 
Amended

AGENCY: Department of the Treas
ury.
ACTION: Final Rule.
SUMMARY: This amends the Depart
ment of the Treasury’s Freedom of In
formation Act (FOIA) regulations as 
they pertain to classified records or 
copies of records, originated by an
other agency, but held by Treasury. 
These amendments will permit FOIA 
requests for these records to be re
ferred to the originating agency for a 
direct response. Additionally, these 
amendments correct the title of 31 
CFR Part 1, Subpart A, to properly re
flect the FOIA’s citation.
EFFECTIVE DATE: These amend
ments are effective February 16, 1979.

FOR FURTHER INFORMATION 
CONTACT:

Linda K. Zannetti, Departmental 
Disclosure Officer, Room 1322, De-

RULES AND REGULATIONS

partment of the Treasury, 15th and 
Pennsylvania Avenue, N.W., Wash
ington, D.C. 20220, (202) 566-5573.

SUPPLEMENTARY INFORMATION: 
Although the Department considers 
all regulations or amendments to ex
isting regulations, published in the 
F ederal R egister and codified in the 
Code of Federal Regulations to be sig
nificant regulations, it has been deter
mined that this final rule is not a sig
nificant regulation within the mean
ing of Executive Order 12044, “Im
proving Government Regulations,” 
and the Department’s regulations at 
43 FR 52120, November 8, 1978, be
cause it is non-substantive, and is pro
cedural and because it does not impose 
additional requirements or costs or 
alter the legal rights or obligations of 
those it affects. Additionally, the 
amendments are not subject to the 
notice and public procedures require
ments of 5 U.S.C. 553Cb)(A) as they 
relate to matters of agency policy, pro
cedures and practices. Accordingly:

(1) The heading to Subpart A is cor
rected to read: “Subpart A—under 5 
U.S.C. 552, as amended.”

(2) Section 1.5 is amended by revis
ing subparagraph (b)(2) and by adding 
new subparagraphs (b)(3) and (4) to 
read as follows:
§ 1.5 Specific requests for other records.

♦ * * * *
(b) * * *
“(2) When an unclassified record 

created by another Department 
agency is in the possession of a con
stituent unit of the Department of the 
Treasury, and that record is requested 
under the FOIA, the responsible 
Treasury official shall make the deter
mination to release or not to release 
the information. If a question exists 
whether the record should be exempt 
from disclosure under the FOIA, the 
responsible Treasury official may re
quest immediate advice from the origi
nating agency. However, the ultimate 
decision to release or withhold from 
disclosure remains with the responsi
ble Treasury official. When a request 
is denied, the requester shall be ad
vised of the right to appeal and shall 
be advised that a request for the 
record may also be made directly to 
the originating agency. If Treasury’s 
decision is appealed, the originating 
agency may again be requested to 
advise immediately regarding the re- 
leasability of the records. The ulti
mate appeal decision, however, again
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rests with the responsible Treasury of
ficial.

(3) When a classified record, origi
nated by another agency, is in the pos
session of a constituent unit of the De
partment of the Treasury, and an 
FOIA request for that record is re
ceived, the request shall be referred to 
the originating Department or agency 
for a direct response. The requester, 
however, shall be advised of the refer
ral. This is not a denial of an FOIA re
quest; thus no appeal rights accrue to 
the requester.

(4) When a record created by an
other Department or agency, is in the 
possession of a constituent unit of the 
Department .of the Treasury and the 
record contains both classified and un
classified material, the entire record 
shall be referred to the originating 
agency. As in subparagraph 3 above, a 
referral is not a denial of an FOIA re
quest and no appeal rights accrue to 
the requester, but the requester shall 
be immediately notified of the refer
ral.”

Dated: February 8, 1979.
W. J. M cD onald, 

Actingr Assistant Secretary 
{Administration).

[FR Doc. 79-5122 Filed 2-15-79; 8:45 am]

[7710 -12 -M ]

Title 39— Postal Service

CHAPTER I— UNITED STATES POSTAL 
SERVICE

PART 601—  PROCUREMENT OF 
PROPERTY AND SERVICES

Miscellaneous Amendments to Postal 
Contracting Manual

Correction
AGENCY: Postal Service.
ACTION: Correction of Effective Date 
of Final rule.
SUMMARY: In FR Doc. 79-4571 ap
pearing at page 8262 in the issue for 
Friday, February 9, 1979, make the 
following correction: On page 8262, in 
the third column, in the Effective 
Date, change the effective date from 
February 29, 1979 to February 28, 
1979.
EFFECTIVE DATE: February 28, 
1979.
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FOR FURTHER INFORMATION 
CONTACT:

William J. Jones, (202) 245-4603.
W. Allen Sanders, 

Acting Deputy General Counsel. 
[FR Doc. 79-5108 Filed 2-15-79; 8:45 am]

[4 1 10 -12 -M ]
Title 41— Public Contracts and 

Property Management

CHAPTER 3— DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE

PART 3 -7 — CONTRACT CLAUSES

PART 3 -57— CONTRACT 
ADMINISTRATION

AGENCY: Department of Health, 
Education, and Welfare.
ACTION: Final rule.
SUMMARY: The Office of the Secre
tary, Department of Health, Educa
tion, and Welfare is establishing policy 
regarding the withholding of contract 
payments if a contractor fails to 
comply with contract delivery terms 
and conditions. The policy is to be, es
tablished under a new Subpart 3-57.1, 
Contract Monitoring, under a new 
Part 3-57, Contract Administration.

Appropriate contract clauses have 
been developed for use with the with
holding of contract payments policy 
and are added under Part 3-7, Con- 
tract'Clauses.
EFFECTIVE DATE: This amendment 
is effective February 16, 1979.
FOR FURTHER INFORMATION, 
CONTACT:

E. S. Lanham, Division of Procure
ment Policy and Regulations Devel
opment, OGP-OASMB-OS, Room 
539H—Hubert H. Humphrey Build
ing, Department of Health, Educa
tion, and Welfare, Washington, D.C. 
20201 (202-245-6347). 

SUPPLEMENTARY INFORMATION: 
On October 13, 1978, the proposed rule 
regarding the withholding of contract 
payments was published in the F eder
al R egister (43 FR 47217) and invited 
public comments by November 27, 
1978. As a result, four responses were 
received—two from educational insti
tutions, one from a private firm, and 
one from an educational association.

One of the educational institutions 
opposed the withholding of the entire 
contract payment amount and pro
posed a small percentage be withheld 
instead, since financial difficulties 
could result if the entire amount is 
withheld. The Department emphasizes 
that the contractor, by signing the 
contract, agrees to all terms and condi
tions stated in the contract including 
the delivery terms and conditions. 
Payment would only be withheld
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when the contractor fails to deliver, 
and, in accordance with the Excusable 
Delays clause, the contractor is deter
mined to be at fault. If the contractor 
fulfills its requirements as stated in 
the contract, there will not be a need 
for the Department to withhold con
tract payments.

The other educational institution 
objected to the proposed policy by 
citing the quantity of fiscal data re
ports and the amount of detailed in
formation required by these and other 
reports, and recommending that these 
report requirements be validated 
before initiating the withholding pro
visions. While the reports and other 
paperwork required by the Depart
ment may seem excessive in some ihv 
stances, the Department must ensure 
that payments to the contractor are 
justifiable and correct before the pay
ment is actually made. The implemen
tation of the withholding of payments 
policy does not create additional pa
perwork, but serves as a safeguard to 
ensure that payments are made for 
work actually performed, and per
formed in a timely manner according 
to the delivery terms and conditions of 
the contract.

The private firm presented the issue 
that neither the Excusable Delays 
clause nor the Withholding of Con
tract Payments clause account for the 
possibility that the Government may 
be at fault, and that the clause should 
be altered to provide this stipulation. 
The Excusable Delays clause clearly 
provides for the circumstances that an 
overdue delivery of goods, services, or 
reports may not be the fault bf the 
contractor, and may be the fault of 
the Government. The Withholding of 
Contract Payments clause references 
the Excusable delays clause, and other 
clauses which would also cover this sit
uation.

The educational association stated 
that the addition of the two clauses is 
unnecessary because the Department 
already has the area covered by pres
ent contract clauses. The Department 
recognizes that it has the inherent 
right to withhold payment if the con
tract delivery terms and conditions are 
not met. However, the purpose of the 
addition of the regulation and the two 
clauses is to make it clear that the De
partment will take the necessary with
holding action as required.

Therefore, the suggestions of the re
spondents are not accepted, and the 
policy regarding the withholding of 
contract payments is finalized as origi
nally stated in the proposed rule, s-

The provisions of the amendment 
are issued under 5 U.S.C. 301; 40 
U.S.C. 486(0.

Title 41 CFR Chapter 3 is amended 
as set forth below.

Dated: February 2, 1979.
E. T. R hodes, 

Deputy Assistant Secretary 
for Grants and Procurement.

1. Part 3-57, Contract Administra
tion, is hereby established. Under Part 
3-57, the table of contents, scope of 
part, and Subpart 3-57.1, Contract 
Monitoring, are also established.

PART 3 -57— CONTRACT 
ADMINISTRATION

Sec.
3-57.000 Scope of part.
Subpart 3 -57 .1— Contract Monitoring

3-57.104 Withholding of contract pay
ments.

3-57.104-1 Policy.
3-57.104-2 Applicability.
3-57.104-3 Contract clauses.

Authority: 5 U.S.C. 301, 40 U.S.C. 486(c).

§ 3-57.000 Scope of part.
This part sets forth responsibilites, 

policies, and procedures to be followed 
by Departmental personnel in the ad
ministration of contracts.
Subpart 3 -57.1— Contract Monitoring

§ 3-57.104 Withholding of contract pay
ments.

§ 3-57.104-1 Policy.
It is the Department’s policy that:
(a) All solicitations and resultant 

contracts contain:
(1) A withholding of contract pay

ments clause, and
(2) An excusable delays clause Or a 

clause which incorporates the defini
tion of excusable delays.

(b) A separate notice tó the contrac
tor highlighting its agreement with 
the withholding of contract payments 
clause be included in the transmittal 
or cover letter of the contract.

(c) No contract payment is to be 
made as long as:

(1) Any report required to be submit
ted by the contractor is overdue, or

(2) The contractor fails to perform 
or deliver work or services required by 
the contract.

(d) A ten-day notice is to be issued, 
or appropriate termination action is to 
be initiated, for any failure in the con
tractor’s performance stated under the 
preceding paragraph (c).
§ 3-57.104-2 Applicability.

The foregoing policy applies to all 
solicitations and resultant contracts. 
The policy is to be applied to all con
tract modifications effecting supple
mental agreements which did not con
tain the policy requirements in the 
basic contract.
§ 3-57.104-3 Contract clauses.

(a) The contracting officer is to in
clude the Withholding of Contract
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Payments clause in § 3-7.5022 in the 
special provisions of all solicitations 
and resultant contracts, and in con
tract modifications effecting supple
mental agreements when the basic 
contract did not contain the clause.

(b) The contracting officer is to 
ensure that all solicitations and resul
tant contracts, including contract 
modifications effecting supplemental 
agreements, contain a contract clause 
which defines the term excusable 
delays.

(1) If the term is defined in another 
clause which is to be included in the 
solicitation and resultant contract, as, 
for example, in Article 5 of Standard 
Form 23-A, General Provisions (Con
struction Contract), or Article 11 of 
Standard Form 32, General Provisions 
(Supply Contract), the contracting of
ficer need not take further action.

(2) If the solicitation and resultant 
contract are to contain a termination 
for default clause where the term ex
cusable delays is not defined, the con
tracting officer is to include the Ex
cusable Delays clause cited in § 1- 
8.708.

(3) If the solicitation and resultant 
contract are to contain neither a ter
mination for default clause nor a defi
nition of the term excusable delays, 
the contracting officer is to include 
the clause in § 3-7.5023 in both the so
licitation and resultant contract.

2. Part 3-7, Contract Clauses, Sub
part 3-7.50, Special Contract Clauses, 
is amended to add the followihg:
§ 3-7.5022 Withholding of contract pay

ments.
The following clause is to be includ

ed in all solicitations, resultant con
tracts, and contract modifications ef
fecting supplemental agreements as 
specified in § 3-57.104-3(a):

W ithholding of Contract P ayments

Notwithstanding any other payment pro
visions of this contract, failure of the Con
tractor to submit required reports when 
due, or failure to perform or deliver re
quired work, supplies, or services, will result 
in the withholding of payments under this 
contract unless such failure arises out of 
causes beyond the control, and without the 
fault or negligence of the Contractor as de
fined by the clause entitled “Excusable 
Delays,” “Default,” “Termination,” or “Ter
mination for Default,” as applicable. The 
Government shall promptly notify the Con
tractor of its intention to withhold payment 
of any invoice or voucher submitted.

§ 3-7.5023 Excusable delays.
The following clause is to be includ

ed in solicitations and contracts (and 
contract modifications effecting sup
plemental agreements) as specified in 
§ 3-57.104-3(b)(3):

E xcusable D elays

Except with respect to failures of subcon
tractors, the Contractor shall not be consid-
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ered to have failed in performance of this 
contract if such failure arises out of causes 
beyond the control and without the fault or 
negligence of the Contractor. Such causes 
may include, but are not restricted to, acts 
of God or of the public enemy, acts of the 
Government in either its sovereign or con
tractual capacity, fires, floods, epidemics, 
quarantine restrictions, strikes, freight em
bargoes, and. unusually severe weather, but 
in every case the failure to perform must be 
beyond the control and without the fault or 
negligence of the Contractor. If the failure 
to perform is caused by the failure of a sub
contractor to perform, and if such failure 
arises out of causes beyond the control of 
both the Contractor and subcontractor, and 
without the fault or negligence of either of 
them, the Contractor shall not be deemed 
to have failed in performance of this con
tract, unless (a) the supplies or services to 
be furnished by the subcontractor were ob
tainable from other sources, (b) the Con
tracting Officer shall have ordered the Con
tractor in writing to procure such supplies 
or services from such other sources, and (c) 
the Contractor shall have failed to comply 
reasonably with such order. Upon request of 
the Contractor, the Contracting officer 
shall ascertain the facts and extent of such 
failure and, if he shall determine that any 
failure to perform was occasioned by any 
one or more of the said causes, the delivery 
schedule shall be revised accordingly, sub
ject to the rights of the Government under 
the termination clause hereof. (As used in 
this clause, the terms “subcontractor” and 
“subcontractors” mean subcontractor(s) at 
any tier.)

[FR Doc. 79-5148 Filed 2-15-79; 8:45 am]

[4910 -62 -M ]
Title 49— Transportation

SUBTITLE A — OFFICE OF THE 
SECRETARY OF TRANSPORTATION

[OST Docket No. 1; Arndt. No. 1-138]
PART I— ORGANIZATION AND  
DELEGATION OF POWERS AND  

DUTIES

Delegation to the Commandant of the 
Coast Guard and to the Adminis
trator of the St. Lawrence Seaway 
Development Corporation

AGENCY: Department of Transporta
tion.
ACTION: Final rule.
SUMMARY: The purpose of this 
amendment is to delegate to the Com
mandant of the Coast Guard and to 
the Administrator of the St. Lawrence 
Seaway Development Corporation, 
function vested in the Secretary of 
Transportation by the Port and 
Tanker Safety Act of 1978. The reason 
for this is that the Ports and Water
ways Safety Act of 1972 was supersed
ed by the Port and Tanker Safety Act. 
The effect of this action will be to
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update and continue the authority 
previously delegated by the Secretary.
EFFECTIVE DATE: This Amendment 
is effective February 16, 1979.
FOR FURTHER INFORMATION 
CONTACT:

Captain P. J. Danahy, Marine Safety 
Council (G-CMC/81), Room 8117, 
Department of Transportation, 
Nassif Bldg., 400 7th Street, S.W., 
Washington, D.C. 20590, (202) 426- 
1477 or Robert D. Kraft, Saint Law
rence Seaway Development Corpora
tion, Room 814, Building 10-A, 800 
Independence Avenue, S.W., Wash
ington, D.C. 20591, (202) 426-3574. -

SUPPLEMENTARY INFORMATION: 
Since this amendment relates to de
partmental rules of organization, it is 
excepted from notice and public proce
dure requirements. It is made effective 
immediately because it is not a sub
stantive rule.

D rafting Information

The principal persons involved in 
drafting this rule are Chris Liana, 
Project Manager, Office of Marine En
vironment and Systems, U.S. Coast 
Guard, and Richard Clark, Office of 
the General Counsel, U.S. Department 
of Transportation.

D iscussion  of D elegation

The Port and Tanker Safety Act of 
1978 superseded the Ports and Water
ways Safety Act of 1972. It revised, re
stated, and expanded upon the provi
sions of that Act. The new Act contin
ues all the authority granted to the 
Secretary in the 1972 Act and in 46 
U.S.C. 214 (concerning pilotage stand
ards) and, in addition, gives new au
thority to carry out the purposes of 
the legislation.

The authority, with respect to the 
St. Lawrence Seaway ̂  is being delegat
ed to the Administrator of the St. 
Lawrence Seaway Development Corpo
ration. All other authority is being del
egated to the Commandant of the U.S. 
Coast Guard. r 

In consideration of the foregoing, 
Part 1 of Title 49 of the Code of Fed
eral Regulations is amended as fol
lows:

1. By amending paragraph (n)(4) of 
§ 1.46 to read:
§ 1.46 Delegations to Commandant of the 

Coast Guard.

*  *  *  *  *

(n) * * *
♦. * * * *

(4) Port and Tanker Safety Act of 
1978 (92 Stat. 147i), except sections 4, 
5, 6 and 7 of Sec. 2 to the extent that
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those sections pertain to the operation 
of the St. Lawrence Seaway. •

2. By amending paragraph (a) of 
§ 1.52 to read:
§ 1.52 Delegation to Administrator of the 

St. Lawrence Seaway Development 
Corporation.

The Administrator of the St. Law
rence Seaway Development Corpora
tion is delegated authority to

tal Carry out the functions vested in 
the Secretary by sections 4, 5, 6 and 7 
of Sec. 2 of the Port and Tanker 
Safety Act of 1978 (Pub. L. 95-474) as 
they relate to the operation of the St. 
Lawrence Seaway.

* * * * *
(Sec. 9(e); Department of Transportation 
Act (49 U.S.C. 1657(e)).)

Issued in Washington, D.C., on Janu
ary 23, 1979.

Brock Adams,
Secretary of Transportation. 

[FR Doc. 79-5007 Filed 2-15-79; 8:45 am]

[7035-0T -M ]
Title 49—'Transportation

CHAPTER X— INTERSTATE 
COMMERCE COMMISSION

SUBCHAPTER A — GENERAL RULES A N D  
REGULATIONS

[Service Order No. 1356]
PART 1033— CAR SERVICE

Chicago and North Western Transpor
tation Co. Authorized To Operate 
Over Tracks of Chicago, Milwau
kee, St. Paul and Pacific Railroad 
Co. at Ripon, Wis.

AGENCY: Interstate Commerce Com
mission.
ACTION: Emergency Order, Service 
Order No. 1356.
SUMMARY: The lines of the Chicago, 
Milwaukee, St. Paul and Pacific Rail
road Company (MILW) serving Ripon, 
Wisconsin, are inoperable because of 
heavy snow at this location, which is 
depriving industries located adjacent 
to the MILW tracks at this location of 
railroad service. Service Order No. 
1356 authorizes the Chicago and 
North Western Transportation Com
pany to operate over tracks of the 
MILW in Ripon in order to restore 
railroad service to these shippers.
DATES: Effective 3:00 p.m., February 
9, 1979. Expires 11:59 p.m., March 15, 
1979.
FOR FURTHER INFORMATION 
CONTACT:

RULES AND REGULATIONS

J. K. Carter, Chief, Utilization and
Distribution Branch, Interstate
Commerce Commission, Washing
ton, D.C., 20423, Telephone (202)
275-7840, Telex 89-2742.

SUPPLEMENTARY INFORMATION: 
Decided: February 9, 1979.

The lines of the Chicago, Milwau
kee, St. Paul and Pacific Railroad 
Company (MILW) serving Ripon, Wis
consin, have become inoperable be
cause of heavy snow. Numerous ship
pers located adjacent to the tracks of 
the MILW have been deprived of es
sential railroad service because of the 
inability of the MILW to switch the 
industries at Ripon. The Chicago and 
North Western Transportation Com
pany (CNW) has agreed to operate 
over the tracks of the MILW at Ripon 
in order to restore essential railroad 
service to these shippers. The MILW 
has consented to such use of its tracks 
by the CNW.

It is the opinion of the Commission 
that an emergency exists requiring the 
operation of CNW trains over these 
tracks of the MILW in the interest of 
the public; that notice and public pro
cedure are impracticable and contrary 
to the public interest; and that good 
cause exists for making this order ef
fective upon less than thirty days’ 
notice.

It is ordered:
§ 1033.1356 Service Order No. 1356.

(a) Chicago and North Western 
Transportation Company Authorized 
To Operate Over Tracks of Chicago, 
Milwaukee, St. Paul and Pacific Rail
road Company at Ripon, Wisconsin. 
The Chicago and North Western 
Transportation Company (CNW) is 
authorized to operate over tracks of 
the Chicago, Milwaukee, St. Paul and 
Pacific Railroád Company (MILW) at 
Ripon, Wisconsin, for the purpose of 
serving industries located adjacent to 
such tracks.

(b) Application. The provisions of 
this order shall apply to intrastate, in
terstate and foreign traffic.

(c) Rates applicable. Inasmuch as 
this operation by the CNW over tracks 
of the MILW is deemed to be due to 
carrier’s disability, the rates applicable 
to traffic moved by the CNW over the 
tracks of the MILW shall be the rates 
which were applicable on the ship
ments at the time of shipment as origi
nally routed.

(d) Effective date. This order shall 
become effective at 3:00 p.m., Febru
ary 9, 1979.

(e) Expiration date. The provisions 
of this order shall expire at 11:59 p.m., 
March 15, 1979, unless otherwise modi
fied, changed or suspended by order of 
this Commission.
(49 U.S.C. (10304-10305 and 11121-11126).)

This order shall be served upon the 
Association of American Railroads, 
Car Service Division, as agent of all 
railroads subscribing to the car service 
and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ
ation. Notice of this order shall be 
given to the general public by deposit
ing a copy in the Office of the Secre
tary of the Commission at Washing
ton, D.C., and by filing a copy with the 
Director, Office of the Federal Regis
ter.

By the^ Commission, Railroad Serv
ice Board, members Joel E. Burns, 
Robert S. Turkington and John R. Mi
chael. Member John R. Michael not 
participating.

H. G. H omme, J r., 
Secretary.

[FR Doc. 79-5149 Filed 2-15-79; 8:45 am]

[7035-01-M ]

CHAPTER X— INTERSTATE 
COMMERCE COMMISSION

SUBCHAPTER B— PRACTICE A N D  PROCEDURE

[Ex Parte No. MC-116]

PART 1100— RULES OF PRACTICE

Change of Policy; Consideration of 
Rates in Operating Rights Applica
tion Proceedings— General Policy 
Statement

AGENCY: Interstate Commerce Com
mission.
ACTION: Policy Statement.
SUMMARY: This general policy state
ment governs the consideration of 
rates in motor common carrier operat
ing rights application proceedings. 
Parties will have the option of placing 
rate levels in issue in operating rights 
proceedings. The ability of an appli
cant to offer the shipping public lower 
rates based on operating efficiencies is 
a factor th&t will be considered in de
termining whether there is a need for 
additional service. This consideration 
of rates in operating rights application 
proceedings represents a change in 
policy.
DATES: This policy statement is ef
fective March 19, 1979.
FOR FURTHER INFORMATION 
CONTACT:

Janice M. Rosenak or Harvey 
Gobetz (202) 275-7693.

SUPPLEMENTARY INFORMATION: 
This is the culmination of a three-part 
public proceeding which was instituted 
by a Notice of Proposed Rulemaking 
in the F ederal R egister on February
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24, 1978 (43 FR 7675 (1978)). After 
considering the numerous comments 
received, the Commission, on Septem
ber 19, 1978 (43 FR 42097 (1978)), gave 
notice of its intention to issue a gener
al policy statement instead of. specific 
regulations. Guidelines for the consid
eration of rates in operating rights ap
plication proceedings were proposed, 
and public comment again was invited. 
Eighty-five individuals and organiza
tions have responded.

Past Commission policy has been 
that rates are generally not a matter 
for consideration in common carrier 
application proceedings unless existing 
rates are so high as to constitute a vir
tual embargo. Porter Transp. Co. 
Common Carrier Application, 74 
M.C.C. 675 (1958), H. L. & F. McBride 
Extension—Ohio, 62 M.C.C. 779 (1954); 
or where the rate benefit is attributa
ble to differences between two modes 
of transportation, Schaffer Transpor
tation Co. v. United States, 355 U.S. 83 
(1957); I.C.C. v. J-T Transport Co., 368 
U.S. 81 (1961). In all other respects, 
the prevailing view has been that, if 
shippers are dissatisfied with existing 
rates, the proper place to test the le
gality of those rates is in a compliant 
proceeding, and not in an application 
proceeding. See American Trucking 
Ass’n. v. United States, 326 U.S. 77, 86- 
87 (1945); Auclair Transportation, Inc. 
v. United States, 221 F. Supp. 328, 333- 
334 (D. Mass. 1963), affd per curiam, 
376 U.S. 514 (1964).

The National Transportation Policy, 
49 U.S.C. 10101 (formerly 49 U.S.C. 
preceding § 1), requires the Commis
sion to “recognize and preserve” the 
different modes of transportation; “to 
promote safe, adequate, economical, 
and efficient transportation;” and “to 
encourage sound economic conditions 
in transportation including sound eco
nomic conditions among carriers.” The 
courts have generally stated that com
petition between different modes of 
transportation, I.C.C. v. Parker, 326 
U.S. 60 (1945), as well as competition 
within the same mode of transporta
tion, Bowman Transportation, Inc. v. 
Arkansas-Best Freight, Inc., 419 U.S. 
381 (1974), is a relevant factor to be 
considered by the Commission in de
termining whether the grant of an ap
plication would further the National 
Transportation Policy. Trans-Ameri
can Van Service, Inc. v. United States, 
421 F. Supp. 308, 321-322 (N.D. Tex. 
1976).

Cases where a carrier sought to pro
vide service to an area already served 
by basically the same type of transpor
tation, only at a lower rate, have been 
distinguished from cases where an ap
plicant carrier seeks to compete for 
traffic now handled exclusively by a 
different mode of transportation. See 
Carl Subler Trucking, Inc., Exten
sion-Southern States, 77 M.C.C. 707
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(1958). In the latter situation it has 
been held that the rate benefit attrib
utable to differences between the two 
modes of transportation is an “inher
ent advantage” of the competing type 
of carrier and must be considered by 
the Commission. Schaffer, supra; J-T 
Transport Co., supra. There is an anal
ogy between consideration of the in
herent advantages of different modes 
of transportation and consideration of 
the level of rates assessed by carriers 
of the same mode. Competition within 
a mode is just as important as compe
tition among modes.

In determining whether the public 
convenience and necessity require a 
proposed service, the Commission is 
obligated to consider, among other 
things, the competitive impact of an 
applicant’s proposed service upon the 
affected marketplace. See P. C. White 
Truck Line, Inc. v. United States, 551
F. 2d 1326 (D.C. Cir. 1977). In so doing, 
the Commission must determine 
whether an applicant’s proposed serv
ice would beneficially affect the exist
ing competitive situations and lead to 
an improved transportation service, or 
whether the addition of applicant’s 
proposed service would result in de
structive competition contrary to the 
National Transportation Policy. In as
sessing the competitiveness of a mar
ketplace, comparative rate levels may 
well be an important factor for us to 
consider. For example, the fact that 
existing rate structures are substan
tially higher than those being offered 
by an applicant, may indicate a lack of 
healthy and desirable competition in a 
particular marketplace.

In many cases rates are already an 
underlying issue in operating rights 
proceedings. However, because of our 
past policy against the consideration 
of rate evidence, the parties have gen
erally addressed the nature of the pro
posed service rather than the level of 
the proposed rates. See Maxwell Co., 
Ext.—Chicago to Cincinnati, 112 
M.C.C. 235 (1970); Rogers Cartage Co., 
A Corporation—Extension, 110 M.C.C. 
139 (1969); and Dieckbrader Express, 
Inc., Extension—Massillon, Ohio, 103 
M.C.C. 540 (1967). In those cases 
where the rate levels were placed in 
evidence, the Commission was able to 
consider this evidence significant only 
as further proof of the unique nature 
of the proposed service. See Ace 
Transp. Co., Inc., Ext.—Charter Oper
ations, 130 M.C.C. 382 (1978); and Rob
inson Common Carrier Application, 
126 M.C.C. 180 (1976). Although the 
Commission has often recognized that 
shippers who support a “no frills” or 
more “economical” service than that 
offered by existing carriers are actual
ly interested in cost savings, it has 
generally not considered the direct 
benefits which would accrue to the 
shippers from having the lower rate
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available. By recognizing rates as a 
factor in motor common carrier oper
ating rights application proceedings, 
we seek to have this underlying issue 
dealt with explicitly.

Throughout this proceeding numer
ous parties have expressed their con
cern that this change in policy is in 
conflict with the provisions of the Na
tional Transportation Policy which 
seek to foster sound economic condi
tions in transportation and promote 
fair wages and equitable working con
ditions. The Congressional aims set 
out in the National Transportation 
Policy require the Commission to pro
mote safe, adequate, economical, and 
efficient transportation; to encourage 
sound economic conditions in trans
portation; and to encourage fair wages 
and working conditions in the indus
try. It is our view that rates may be 
considered in operating rights applica
tion porceedings for the purpose of en
couraging economical and efficient 
service without necessarily encourag
ing destructive competition or unfair 
working conditions. The Commission, 
in implementing this policy change, 
does not intend to place undue empha
sis on any single provision of the Na
tional Transportation Policy. In fact, 
we believe that under our past policy 
of generally ignoring any considera
tion of rate structures, undue empha
sis, at times, was placed on the avoid
ance of destructive competition to the 
detriment of the Congressional aim 
that we promote economical and effi
cient service.

Accordingly, in future proceedings 
before this Commission, involving ap
plications for permanent motor 
common carrier operating authority, 
parties will be permitted to raise the 
issue of rates, and the Commission will 
consider this issue as a factor in deter
mining whether the proposed service 
is or will be required by the present or 
future public convenience and necessi
ty. We anticipate that this change in 
policy will stimulate innovative pricing 
and service options, promote efficient 
and well-managed operations, and en

tourage rate competition. Further
more, by allowing carriers who can op
erate efficiently to enter the market, 
we believe that increased efficiency 
and productivity by all carriers will be 
encouraged which will help control 
the cost of transportation and infla
tion.

Our discussion of the comments re
ceived therefore will be limited to the 
two procedural matters raised by sev
eral parties and those provisions of 
the proposed guidelines which require 
some modification or clarification.

A number of parties suggest that we 
issue specific rules to govern the intro
duction of rate evidence in ah operat
ing rights proceeding, and one party 
argues that, pursuant to the require-
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ments of the Administrative Proce
dure Act, 5 U.S.C. 551(4) (APA), this 
change in policy is a matter that 
should be handled through the more 
stringent standards of a rulemaking 
proceeding.

Our purpose in issuing a policy state
ment as opposed to promulgating spe
cific regulations is not be be viewed as 
an attempt to circumvent the proce
dural requirements of rulemaking. All 
of the essential procedural safeguards 
governing rulemaking have been ob
served by the Commission throughout 
this proceeding even though the issu
ance of a general statement of policy 
and of rules of agency practice or pro
cedure are specifically excluded from 
such requirements. See section 553(b) 
of the APA. Furthermore, no provision 
of the APA requires that an adminis
trative agency immediately cast every 
principle essential to its effective ad
ministration into the mold of a specif
ic rule. We believe that the issuance of 
this policy statement will provide us 
with the flexibility needed to deal 
with any special problems or unfore
seeable situations which may arise in 
our future consideration of rate evi
dence in operating rights application 
proceedings. However, since this policy 
statement relates so directly to proce
dures for motor common carrier appli
cation proceedings, we feel that it 
should be included in our rules of 
practice which are set forth in the 
Code of Federal Regulations. This is 
especially true for the procedural re
quirements contained in paragraph 2. 
Therefore, we are including it in Spe
cial Rule 247 of the Commission’s 
rules of practice (49 CFR 1100.237) as 
a new subsection.

Several of the participants who are 
dissatisfied with the proposed change 
of policy request that oral argument 
be permitted. All interested persons 
have had ample opportunity to com
ment on the subject matter in this 
proceeding. It is doubtful that oral ar
gument would add anything of sub
stance to the numerous comments 
which have been received. According
ly, the requests for oral argument are 
denied.

Notice op R eliance on R ate 
Considerations

A number of parties question why 
Protestants should be allowed to raise 
the issue of rates despite the fact that 
their raising the issue would not force 
the applicant to support its applica
tion with rate evidence. We believe 
that it is only fair to permit a protes- 
tant to introduce evidence concerning 
its existing rates where it believes that 
such evidence is relevant to its case. 
This is true whether or not the appli
cant is relying upon an alternative 
theory, such as inadequacy of existing 
service, and whether or not the appli-
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cant addresses the issue of rates at all 
during the application proceeding. 
However, we wish to emphasize that 
the raising of the issue of rates by a 
protestant does not in any way force 
the applicant to pursue this issue 
where the applicant is seeking author
ity solely on other grounds since the 
introduction of rate evidence to sup
port an application is entirely option
al. Minor changes in the language of 
paragraph 2 of our policy statement 
have been made to emphasize this 
point.

Some parties are concerned that, 
unless a protestant raises the rate 
issue when an applicant has not, the 
protestant will be precluded from 
cross-examination on the -issue of 
whether rates are actually the ship
per’s reason for supporting an applica
tion. Protestants, under this new 
policy, will still have the right to 
cross-examine a shipper witness as to 
whether its reason for supporting the 
application is based on rate consider
ations regardless of whether either 
the applicant or protestant has direct
ly raised a rate issue.

Some parties believe the Commis
sion should define what it means by a 
“tentative” schedule in paragraph 2 of 
the policy statement or should instead 
require a firm or final schedule of 
rates to be filed with the application. 
This would be to insure that the rates 
submitted in the proceeding can be 
relied upon by the parties and are 
complete. The use of the term “tenta
tive” in the policy statement means 
only that the rate schedule might be 
modified during the course of an ap
plication proceeding, particularly a 
long proceeding, subject to the Com
mission’s approval. For example, if the 
Commission approves an application 
based upon rates, it may or may not 
permit certain interim or prospective 
general increases to apply, just as it 
may or may not impose certain restric
tions upon the authority. By treating 
the schedules as tentative, the Com
mission will be able to consider a vari
ety of conditions or qualifications to 
meet the circumstances of any given 
application.

Furthermore, we have revised the 
language of the proposed policy state
ment to insure that the tentative 
schedule filed with an application con
stitutes complete and reliable notice. 
Although the schedules are tentative, 
we require, that they comply with the 
Commission’s regulations governing 
construction, preparation, form, and 
contents of motor carrier tariffs, 
schedules, and classifications (49 CFR 
Parts 1306, 1307, and 1310). We also 
specifically require the applicant to 
submit a copy of the schedule to any 
protestant who so requests.

R ate Evidence

Several comments request that sup
porting shippers not be required to ne
gotiate with existing carriers for lower 
rates, contending that such a require-'' 
ment encourages rate wars. It is not 
our intention to require mandatory ne
gotiations to this end. Rather, we ask 
that applicants show what attempts, 
“if any,’” supporting shippers have 
made to negotiate reduced rates with 
existing carriers. Failure to try exist
ing carriers before sponsoring a new 
applicant will not automatically result 
in exclusion of rates from considera
tion. On the other hand, we feel that 
evidence of negotiations may be of 
real importance to some applications. 
For example, where there is new traf
fic involved, existing carriers may be 
very willing to reduce their rates be
cause the increased volume of traffic 
warrants it.

Other comments insist that appli
cants support their rates with cost evi
dence. We believe that cost evidence, 
while acceptable and helpful to such 
applications, should not be required. 
In many cases actual cost evidence will 
simply not be available. Except for op
erations under temporary authority, 
an applicant may have no cost experi
ence on a new movement, and the new 
entrant would have no cost experience 
whatsoever. Finally, we believe that a 
cost evidence requirement would be 
unduly harsh on small carriers^ and 
would favor large carriers, whether as 
applicants or protestants.

Some of the comments express con
cern over what kinds of “operational 
efficiencies or advantages” the Com
mission will consider in connection 
with rate-based applications. Specifi
cally, these comments consider cost 
savings from low wages, reduced 
owner-operator compensation, or cuts 
in employee training, equipment main
tenance and replacement, safety, and 
insurance to be false economies enti
tled to no weight. Others suggest that 
an applicant who proposes to “cream” 
the traffic and avoid undesirable, 
high-cost freight, or who proposes to 
operate with inadequate equipment 
and facilities, is not necessarily an effi
cient operator.

We recognize that we are under a 
duty to administer the Interstate 
Commerce Act consistently with the 
Congressional policy of promoting 
safety, fair wages, and equitable work
ing conditions in transportation. Ac
cordingly, unfair wages, neglect of 
safety, inadequate insurance, and 
other violations of the provisions or 
spirit of the Act or our regulations will 
not be considered as operational effi
ciencies or advantages. In addition, ap
plicants are in no way relieved of the 
burden of showing their fitness to per
form the service proposed.
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We also recognize that carriers uti
lizing owner-operators lose little 
through rate reductions, because the 
greatest part of any rate reduction is 
borne by the percentage share of the 
owner-operator himself, rather than 
by the smaller percentage retained by 
the carrier. This is a matter of con
cern, and applications will be closely 
scrutinized to determine whether the 
ability to offer lower rates is based on 
the payment of lower compensation to 
owner-operators for otherwise similar 
operations.

Finally, we are asked to clarify the 
last sentence of paragraph 4, which 
states that the weight accorded the 
rate factor will vary on a case-by-case 
basis, according to the strength of “ap
plicant’s evidence.” This does not 
mean that only applicants’ evidence 
will be considered and that protes
tants’ evidence will be ignored. To 
avoid any such misunderstanding, we 
will modify this sentence to read: “The 
weight to be accorded the rate factor 
will vary on a case-by-case basis, ac
cording to the strength of applicant’s 
evidence as determined by the Com
mission frdm the record as a whole.”

F ulfilling the R ate Commitment

A number of parties generally sug
gest the Commission should have a 
uniform holddown period, such as one 
year, rather than a requirement “tai
lored” to the circumstances. They 
state that such a uniform period will 
insure that rate reliance is sincere and 
claim that “tailored” requirements are 
not necessary since relief from the 
rate commitment (paragraph 6) will be 
on a case-by-case basis. Additionally, 
automatic imposition of a uniform 
holddown period, it is contended, will 
allow the Commission to avoid having 
to make a determination of the special 
circumstances in each case.

However, uniform holddowns are not 
always appropriate. The determina
tion of an appropriate holddown 
period, if any, or of other conditions, 
involves a balancing of a variety of 
factors. It requires consideration of 
the weight of the rate factor, the ad
ministrative feasibility of enforce
ment, and the weight of evidence 
showing the applicant’s ability or lack 
of ability to maintain lower rates as 
promised. Furthermore, imposing uni
form holddowns would unnecessarily 
increase the complexity and the time 
consumed for enforcing each grant of 
authority. With experience, the Com
mission will be able to tailor its 
approvals to suit the circumstances of 
each application so that future alter
ations will seldom be necessary. Expe
rience has shown that conditions and 
enforcement provisions designed to fit 
the particular circumstances work 
best. See Bilyeu Refrigerated Trans
port Corp., Extension—Missouri Ori

gins to Arkansas, Oklahoma, and 
Kansas, 106 M.C.C. 692 (1968).

Accordingly, we adopt the following 
policy statement and we amend Spe
cial Rule 247 of the Commission’s 
Rules of Practice (49 CFR 1100.247) by 
adding this policy statement as a new 
paragraph as follows:
§ 1100.247 Rules governing applications by 

motor carriers of property or passen
gers and brokers under sections 206 
(except section 206(a)(6) relating to 
certificates of registration), 209 and 
211, by water carriers under sections 
302(e), 303, and 309, and by freight for
warders under section 410 of the Act. 
(Rule 247).

* * * * *
(n) Policy Statement concerning the 

consideration of rates—(1) General, 
The Commission’s policy is to permit 
any party in an application proceeding 
for permanent motor common carrier 
authority for the transportation of 
either passengers or property to raise 
the issue of rates. The introduction of 
rate considerations in an operating 
rights case is optional, not mandatory. 
By making rates an optional factor in 
our determination of public conven
ience and necessity in common carrier 
application proceedings, we seek to 
insure that the parties have the oppor
tunity to make all relevant factors a 
part of the record on which our con
clusions are based. In this statement, 
“rates” includes all rates, fares, and 
charges.

(2) Notice of reliance on rate consid
erations. An applicant electing the 
option of placing rates in issue must 
attach to the application form a brief 
statement that it intends to offer rates 
lower than those available from exist
ing motor carriers, together with a 
tentative schedule of the proposed 
rates and charges for the complete 
service involved. This tentative sched
ule must be in compliance with the 
Commission’s regulations governing 
construction, preparation, form, and 
contents of tariffs (49 CFR Parts 1306, 
1307, and 1310). Public notice of an ap
plicant’s reliance on rate issues will be 
given by publication in the F ederal 
R egister. An applicant must submit a 
copy of its tentative rate schedule to 
each protestant who so requests. A 
Protestant electing to raise a rate issue 
in challenging an application must so 
indicate in its protest. A protestant by 
raising a rate issue does not in any 
way force an applicant into relying on 
the issue of rates where the applicant 
is seeking authority solely on grounds 
other than rates (such as inadequacy 
of existing service), since the introduc
tion of rate evidence by an applicant 
to support an application is entirely 
optional.

(3) Burden of proof. If an applicant 
elects to place rates in issue, it has the 
burden of proof as to all aspects of 
public convenience and necessity, in
cluding its ability to perform the pro
posed service' at rates lower than those 
of other carriers. However, an appli
cant in an operating rights case need 
not assume the burden of establishing 
that such rates will be just and reason
able and otherwise lawful. Rather, an 
applicant’s evidence should relate to 
its ability to offer the proposed service 
at a lesser rate than existing carriers 
based on efficiency of operations, in
creased productivity, or other relevant 
considerations. This policy does not 
prejudge the lawfulness or change any 
evidential burden regarding initial 
rates and will not impair the right of 
any person to protest a rate after j t  is 
filed with the Commission.

(4) Rate evidence. Evidence to be 
submitted by an applicant in support 
of its proposed rates should include, 
but need not be limited to, the follow
ing: (i) A comparison of applicant’s 
proposed rates, fares, and charges with 
those maintained by existing motor 
carriers; (ii) attempts, if any, by those 
supporting the application to negoti
ate reduced rates with existing carri
ers; (iii) a showing that the low rates 
will not impair applicant’s financial 
fitness; and (iv) a narrative description 
of applicant’s operational efficiencies 
or advantages which enable it to pro
vide lower rates. The weight to be ac
corded the rate factor will vary on a 
case-by-case, basis, according to the 
strength of applicant’s evidence as de
termined by the Commission from the 
record as a whole.

(5) Fulfilling the rate commitment. 
Applicants that depend upon rates to 
support a proposed service should ful
fill their rate commitment. If neces
sary, the Commission may impose an 
express requirement that they do so. 
For example, the Commission may 
grant a limited term certificate for an 
appropriate period, such as 1 to 3 
years. The Commission may also re
quire periodic compliance reports, al
lowing the applicant to petition for 
permanent authority only at the end 
of the term. At such time, applicant 
would have to prove that it has pro
vided satisfactory service at the pro
posed rate level. In other cases when 
appropriate, the Commission may 
impose a rate holddown condition in 
the certificate. In some cases, other 
conditions may be appropriate. Appli
cants relying on rate evidence should 
be aware that the Commission may 
impose such restrictions upon a grant 
of authority and may also impose 
sanctions, such as revocation of the 
authority, upon violation of a restric
tion. Furthermore, whenever there is a 
restriction upon the authority, the is
suance of the certificate may be post-
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poned until the date the proposed rate 
actually becomes effective.

(6) Relief from rate commitments. 
The Commission will, allow relief, on a 
case-by-case basis, from the require
ment that applicants fulfill their rate 
commitment. Rate relief may be ex
pressly provided in the initial grant of 
authority, or may be permitted upon 
later petition by the carrier. The Com
mission may permit increases in the 
proposed rate, for example, to the 
extent of general rate increases or 
provable but unpredictable cost in
creases, such as substantial increases 
in the cost of fuel.

This decision does not significantly 
affect the quality of the human envi
ronment nor is it a major regulatory 
action under the Energy Policy and 
Conservation Act of 1975.

Dated: February 2, 1979.
By the Commission. Chairman 

O’Neal, Vice Chairman Brown, Com
missioners Stafford, Gresham, Clapb 
and Christian. Commissioner Stafford 
concurring in part, dissenting in part.

H. G. H omme, Jr., 
Secretary.

COMMISSIONER STAFFORD, cbn- 
curring in part, dissenting in part:

I disagree with the way the majority 
has resolved Item 5, Fulfilling the 
Rate Commitment, and Item 6, Relief 
from Rate Commitments. My separate 
expression here will not be much dif
ferent from my previous expression, 
because the result has not changed.

There is more support for the con
cept of required holddowns (or some 
similar restriction against rate in
creases) than any other part of this 
General Policy Statement. It is sup
ported by shippers (International 
Paper and Pillsbury), shipper repre
sentatives (the meat-packers and Na
tional Small Shipments Traffic Con
ference and Drug and Toilet Prepara
tion Traffic Conference) and the fed

eral government (DOD, DOT, GSA, 
and the Federal Reserve Banks). The 
concept is also widely supported by 
the trucking industry and by the 
Motor Carrier Lawyers Association.

All of these parties recognize that 
this issue simply involves an element 
of reasonableness and fair play. If an 
applicant receives a grant of authority 
based on its promise of lower rates, 
the carrier should be held to that 
promise, at least for some substantial 
period of time. The potential for abuse 
is too great if firm limits are not im
posed. In my opinion, a limit on rate 
increases for one to three years seems 
reasonable.

Consistent with the above, relief 
from rate commitments should be 
granted /sparingly (except, of course, 
that industry-wide general increases 
should be applicable to these rates as 
well). The Commission should state 
that it will not look with favor upon 
such requests, and that repeated re
quests for relief may adversely affect a 
carrier’s subsequent applications 
where it proposes a lower rate. If a 
carrier receives several grants of au
thority based on lower rates, and then 
seeks relief from our holddown condi
tions, it is an indication that rates 
should not have been the basis for a 
grant. In future application proceed
ings of that carrier, this issue may be 
raised and it should receive appropri
ate weight.

One final point worth noting about 
the notice is that the real beneficiaries 
of this policy statement will not be the 
small shippers who need rate relief 
the most. No matter what incentives 
the Commission may offer, the large 
shipper will always receive a better 
rate than the small shipper. I am con
cerned that this policy statement may 
widen the rate differences that al
ready exist.

[FR Doc. 79-5150 Filed 2-15-79; 8:45 am]
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__________________proposed rules__________________
This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 

give interested persons an opportunity^ to participate in the rule making prior to the odoption of the final rules.

[3410-30-M ]

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service 

[7  CFR Part 210]

N ATIO N A L SCHOOL LUNCH PROGRAM

State A dvisory Councils; Correction

AGENCY: Food and Nutrition Service, 
USDA.
ACTION: Proposed rule; correction.
SUMMARY: This document corrects 
proposed rule which appeared in Fed
eral Register Docket 79-484 on page 
1379 in the issue of January 5, 1979. 
The following correction should be 
made in the second column. The date 
in the first full paragraph should be 
corrected to read March 6, 1979 in
stead of January 15, 1979.
FOR FURTHER INFORMATION 
CONTACT:

Margaret O’K. Glavin, Director, 
School Programs} Division, FNS, 
USDA, Washington, D C. 20250 (202- 
447-8130).
Dated: February 12, 1979.

Carol T ucker F oreman, 
Assistant Secretary.

[FR Doc. 79-5109 Filed 2-15-79; 8:45 am]

[3410-05-M ]
Commodity Credit Corporation  

[7  CFR Part 1435]

PRICE SUPPORT LOAN PROGRAM FOR 1978 
CROP SUGAR BEETS A N D  SUGARCANE

Proposed Relocation o f 1978 Crop Loan Sugar 
Prior to  Loan M aturity

AGENCY: Commodity Credit Corpo
ration, USDA.
ACTION: Proposed rule.
SUMMARY: The Secretary of Agricul
ture gives notice that he is considering 
a proposal to reimburse processors for 
the cost of relocating certain 1978 crop 
sugar under Commodity Credit Corpo
ration (CCC) price support loans.

The sugar industry in Puerto Rico 
has requested the Department to en
hance the ability of processors to open 
up storage space needed for the 1979

crop by paying the cost of relocating 
1978 crop loan sugar to alternate stor
age sites. Sugar under loan in Puerto 
Rico is now stored in warehouses 
which are situated to receive sugar as 
it is processed. This warehouse space 
is needed to accomodate 1979 crop 
sugar for which harvest and process
ing began early in January.

The proposed relocation reimburse
ment provision would be made availa
ble to sugar producers and processors 
in all domestic producing areas having 
a need to open up storage space immi
nently needed for storage of 1979 crop 
sugar. Since processors would only be 
reimbursed for the relocation of sugar 
intended for forfeiture at loan maturi
ty, CCC would not incur any addition
al expenses to those which would nor
mally be incurred upon maturity of 
the price support loans.
DATE: Comments must be received on 
or before Alarch 5, 1979, to be assured 
of receiving consideration.
ADDRESS: Mail comments to Sugar 
Branch, Procurement and Sales Divi
sion, ASCS-USDA, Room 5741-South 
Building, P.O. Box 2415, Washington, 
D.C. 20013.
FOR FURTHER INFORMATION 
CONTACT:

Laurence E. Ackland, ASCS, PSD,
Washington, D.C. 20013, (202-447-
5647).

SUPPLEMENTARY INFORMATION: 
Section 902 of the Food and Agricul
ture Act of 1977 (Pub. L. 95-113, 91 
Stat. 949, effective October 1, 1977) 
amended Section 201 of the Agricul
tural Act of 1949 to provide that the 
price of the 1977 and 1978 crops of su- 
garbeets and sugarcane shall be sup
ported through loans or purchases 
with respect to the processed products 
thereof.

On November 11, 1977, a final rule 
was published in the F ederal R egister 
(42 FR 58734) implementing a pro
gram effective as of November 8, 1977, 
to support prices in the marketplace 
for producers of 1977 crop sugarbeets 
and sugarcane through nonrecourse 
loans made to sugar processors. The 
price support loan program for the
1977 crop was amended on May 17,
1978 (43 FR 21317), on August 23, 1978 
(43 FR 37419), on August 30, 1978 (43 
FR 38686), and on October 30, 1978 (43 
FR 50409). On November 29, 1978, a 
final rule implementing an extended 
1977 crop sugar loan program was pub

lished in the Federal Register (43 FR 
55742).

A final rule implementing a price 
support loan program for the 1978 
crop of sugarbeets and sugarcane was 
published in the F ederal R egister on 
June 7, 1978 (43 FR 24663). Amend
ments to the 1978 crop program were 
published on August 23, 1978 (43 FR 
37419), on August 30, 1978 (43 FR 
38686), and on October 30, 1978 (43 FR 
50410).

The amendment of October 30, 1978 
(43 FR 50409) to the 1977 crop price 
support loan program provided reloca
tion reimbursement for 1977 crop loan 
sugar which occupied storage space 
needed for the 1978 crop. The 1977 
crop relocation provision was in re
sponse to the needs of several main
land sugarcane processors who in the 
fall of 1978 experienced the same 
problem now confronting sugarcane 
processors in domestic offshore pro
ducing areas, particularly Puerto Rico, 
where the 1979 crop harvest began in 
January of 1979 and on-site storage 
space is occupied by 1978 crop sugar 
under loan.

Hawaiian and Puerto Rican proces
sors did not participate in the 1977 
crop loan program, and sugarbeet pro
cessors had redeemed enough of their 
quantities under loan by October 1978, 
that they did not need to make use of 
the 1977 crop relocation provision. For 
the 1978 crop, however, quantities in 
storage under loan in Puerto Rico, and 
possibly in Hawaii, create an immedi
ate space availability problem for the 
1979 crop. A need is also anticipated 
later this year within most other do
mestic producing areas because the 
total quantity of 1978 crop sugar 
placed under loan is expected to be 
about twice that of the 1977 crop.

Under the proposed action, CCC 
would reimburse processors for their 
cost of transferring 1978 crop loan 
sugar, intended for forfeiture, to alter
nate storage space when the present 
storage space is needed for storage of 
1979 crop sugar. Such relocation 
would have to be made prior to the 
loan maturity date but not earlier 
than 60 days prior to the normal be
ginning of harvest of the 1979 crop for 
which the storage space is needed. The 
processor would be required to reim
burse CCC for relocation costs paid by 
CCC, plus interest thereon, with re
spect to (1) any quantity of loan sugar 
subsequently redeemed or (2) any 
quantity of loan sugar for which sub-

FEDERAl REGISTER, V O L  44 , N O . 34— FRIDAY, FEBRUARY 16, 1979



10070 PROPOSED RULES

stitution is made with other sugar not 
determined by CCC to be as favorably 
situated with respect to its normal 
marketing area.

Because 1978 crop relocation would 
be offered earlier in the “loan year” 
than for the 1977 crop, it is proposed 
that the 1978 crop relocation regula
tions be modified in three significant 
areas from those applicable to the
1977 crop:

(1) Reimbursement would not be 
permitted for relocation made earlier 
than 60 days before the normal begin
ning of harvest of the 1979 crop for 
which the storage space is needed.

(2) Refund of relocation reimburse
ment would be required if sugar less 
favorably located in relation to normal 
markets is substituted *as collateral for 
loan sugar relocated at CCC expense.

(3) Fixed rates would be established 
for the reimbursement of loading-out 
and loading-in expenses incurred by 
the processor in relocating loan sugar.

With regard to the third modifica
tion above, a review of “actual” in and 
out charges submitted in connection 
with 1977 crop relocation has been dif
ficult and time-consuming because of 
the need to determine the direct rela
tionship of A variety of expenses to 
loading-in and loading-out operations. 
Therefore, it is proposed for 1978 crop 
relocation that fixed rates be estab
lished for loading-in and loading-out 
reimbursement. Recommendations 
and supporting cost data on these op
erations are specifically requested 
from all segments of the sugarbeet 
and sugarcane industry.

In the interest of obtaining other in
formation which will assist the Secre
tary in establishing the provisions of a 
relocation reimbursement program for
1978 crop loan sugar, it is requested 
that respondents give careful consider
ation to all of the matters discussed 
above and to the provisions of the pro
posed rule following below.

An approved Draft Impact Analysis 
Statement on the proposed action is 
available from Laurence E. Ackland, 
Room 5761-South Building, USD A, 
Washington, D.C. 20250.

This regulation has been determined 
not significant under the USDA crite
ria implementing Executive Order 
12044.

I have determined that it would be 
impracticable and contrary to the 
public interest to comply with the De
partment’s requirement that 60 days 
be allowed for public comment on this 
proposal. The proposed action, if im
plemented, should not unduly delay 
reimbursement to processors in Puerto 
Rico who had to begin the necessary 
relocation of loan sugar in December 
of 1978. Therefore, the closing date 
for comments is March 5, 1979.

Prior to adopting tlie proposed 
action, the Department of Agriculture

will give consideration to comments 
submitted in writing within the com
ment period. All written submissions 
made pursuant to this notice will be 
made available for inspection from 
8:15 a.m. to 4:45 p.m., Monday through 
Friday, in Room 5761-South Building, 
14th Street and Independence Avenue, 
SW., Washington, D.C. (7 CFR 
1.27(b)).

In consideration of the foregoing, it 
is proposed to amend 7 CFR Part 
1435.41 by redesignating paragraph (a) 
as paragraph (a)(1) and by adding a 
new paragraph (a)(2) to read as fol
lows:
§ 1435.41 Loan maintenance and liquida

tion.
(a)(1) Maintenance of the commod

ity under loan. * * *
(2) Relocation of loan sugar intend

ed for forfeiture. A processor may, 
with prior approval of the loan
making office, but not earlier than 60 
days before the normal beginning of 
harvest of the 1979 crop for which the 
storage space is needed, relocate sugar 
under loan, which is in storage space 
needed for the storage of 1979 crop 
sugar, to other eligible storage space 
not needed for the storage of 1979 
crop sugar. In addition to the require
ments of § 1435.38(d), the eligibility of 
such alternate space shall depend 
upon the ability of CCC to enter into a 
contract permitting the storage of 
sugar in the same space subsequent to 
loan maturity of the sugar to be relo
cated to such space. To the extent pos
sible, such storage space must be locat
ed between the production and mar
keting areas for the sugar relocated. 
For that portion of the quantity of 
loan sugar which the processor de
clares an intention to forfeit on matu
rity of the loan and which is relocated 
in accordance with the above condi
tions, CCC shall pay the actual trans
portation expenses incurred by such 
processor in the relocation of such 
sugar and expenses for loading-out 
and loading-in at the rate of — - cents 
per pound: Provided, however, That 
such expenses, plus interest thereon at 
7 percent per annum, must be repaid 
to CCC by the processor for any relo
cated sugar upon its (i) redemption 
from loan, or (ii) replacement as col
lateral by sugar at a different location 
determined by CCC to be less favor
ably situated with respect to normal 
markets.

♦  *  *  *  *

Signed at Washington, D.C., on Feb
ruary 9, 1979.

S tewart N. S m ith , 
Acting Executive Vice President, 

Commodity Credit Corpora
tion.

[FR Doc. 79-5111 Filed 2-15-79; 8:45 am]

[3410 -15 -M ]
Rural Electrification Adm inistration  

[7  CFR Part 1701]

SPECIFICATION FOR OVERHEAD GROUND '  
WIRE SUPPORT BRACKET

Proposed REA Specification T -2

AGENCY: Rural Electrification Ad
ministration, USDA.
ACTION: Revision to an Existing 
Specification.
SUMMARY: The Rural Electrification 
Administration (REA) proposes to 
revise REA Specification T-2, “REA 
Specification for Overhead Ground 
Wire Support Brackets.”

This revision is being made to reflect 
industry changes in material specifica
tions and to remove restrictions on 
welds in the end links.
DATE: Public comments must be re
ceived by REA no later than April 17, 
1979.
ADDRESS: Interested persons may 
obtain copies of REA Specification T- 
2 from Mr. Rowland C. Hand, Sr., Di
rector, Power Supply and Engineering 
Standards Division, Rural Electrifica
tion Administration, Room 3304, 
South Building, U.S. Department of 
Agriculture, Washington, D.C. 20250, 
telephone number (202) 447-4413. All 
data, views, or comments should also 
be directed to Mr. Hand. •

All written submissions made pursu
ant to this notice will be made availa
ble for public inspection in the Office 
of the Director, Power Supply and En
gineering Standards Division, during 
regular business hours.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Rowland Hand, (202) 447-34413. 
Dated: February 8, 1979'.

J oe S. Zoller, 
Acting

Assistant Administrator- 
Electric.

[FR Doc. 79-5083 filed 2-15-78; 8:45 ami
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[3410 -34 -M ]
Anim al and Plant Health Inspection Service 

[9  CFR Part 113]

VIRUSES, SERUMS, TOXINS, A N D  ANA LO G O U S  
PRODUCTS

Miscellaneous Amendments; Proposed 
Rulemaking

AGENCY: Animal and Plant Health 
Inspection Service (USDA).
ACTION: Proposed rule.
SUMMARY: This proposed amend
ment would add two new sections to 
the standard requirements of the reg
ulations under the Virus-Serum-Toxin 
Act regarding the purity, safety, po
tency, and efficacy to be met by all 
biological products containing Feline 
Calicivirus Vaccine and Feline Rhino- 
tracheitis Vaccine, and one new sec
tion regarding a purity test for the de
tection of chlamydial agents (microor
ganisms of the genus Chlamydia). The 
test for chlamydial agents that now 
appears in the individual standard re
quirement for Feline Panleukopenia 
Vaccine would be deleted and refer
ence would be made to the new pro
posed section containing this test. This 
proposed amendment would also revise 
the cat safety test prescribed in the 
regulations for testing vaccines recom
mended for use in cats by adding an 
additional test to be used in testing 
Master Seed Virus. At the present 
time, such test appears in each Out
line of Production for such products 
filed by biologies establishments with 
Veterinary Services. This proposed 
amendment would make available to 
all licensees a uniform test for testing 
Master Seed Virus.

Requirements for products contain
ing Feline Calicivirus Vaccine and 
Feline Rhinotracheitis Vaccine, a test 
for the detection of chlamydial agents, 
and revisions of the cat safety test 
were first published as proposed rule- 
making in the Federal Register May 
12, 1978.

Further experience with the testing 
of these vaccines during the comment 
period, however, indicates that modifi
cation of the original proposal is 
needed to make evaluation of the re
sults less subjective. The Department 
has, therefore, decided to modify the 
proposal of May 12, 1978, and to re
publish it as a proposed amendment to 
the regulations under the Virus- 
Serum-Toxin Act.
DATE: Comments must be received on 
or before April 17,1979.
ADDRESS: Interested parties are in
vited to submit written data, views, or 
arguments regarding the proposed reg
ulations to: Deputy Administrator, 
Veterinary Services, Animal and Plant

FEDERAL

Health Inspection Service, U.S. De
partment of Agriculture, Room 828-A, 
Federal Building, Hyattsville, Md. 
20782.
FOR FURTHER INFORMATION 
CONTACT:

Dr. R. J. Price, 301-436-8245.
SUPPLEMENTARY INFORMATION: 
The standard requirements found in 
Part 113 of the regulations consist of 
test methods, procedures, and criteria 
established by Veterinary Services for 
evaluating biological products for 
purity, safety, potency, and efficacy. 
Until such standard requirements are 
developed by Veterinary Services and 
are codified in the regulations, the test 
methods, procedures, and criteria used 
in the evaluation of a product are de
veloped by the licensee and are writ
ten into the applicable Outline of Pro
duction which is required to be filed 
with Veterinary Services.

When standard requirements for 
evaluating a biological product have 
been developed by Veterinary Services, 
they are proposed for codification in 
the regulations. Such codification as
sures uniformity and general availabil
ity of such requirements to all licen
sees and to the general public.

On May 12, 1978, the Animal and 
Plant Health Inspection Service pub
lished a proposed amendment to the 
regulations under the Virus-Serum- 
Toxin Act at 43 FR 20506. This 
amendment proposed the addition of 
two new sections to the standards 
(§§ 113.149 and 113.150) regarding the 
requirements for purity, safety, poten
cy, and efficacy to be met by all bio
logical products containing Feline Ca
licivirus Vaccine and Feline Rhinotra
cheitis Vaccine, and one new section 
(§ 113.43) regarding the detection of 
chlamydial agents. It also proposed 
that § 113.39 be amended by the addi
tion of a cat safety test for use in the 
evaluation of Master Seed Virus used 
to make cat vaccines.

A test for chlamydial agents already 
appears in the standard requirement 
for Feline Panleukopenia Vaccine in 
§113.139. Proposed new §113.43 (De
tection of chlamydial agents) would 
have resulted in the deletion of the 
chlamydial agent test from §113.139 
and the addition to that section of lan
guage stating that the test for chlamy
dial agents shall be conducted accord
ing to § 113.43.

Following publication of the pro
posed amendment on May 12, 1978, a 
60-day period was designated for the 
purpose of inviting public comment.

During the comment period, addi
tional tests were conducted at Nation
al Veterinary Services Laboratories on 
samples of Feline Calicivirus Vaccine 
and Feline Rhinotracheitis Vaccine ac
cording to the two new standard re
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quirements in proposed §§ 113.149 and 
113.150.

From the experience gained by this 
testing, it became evident that the cri
teria which were proposed for evaluat
ing the response of vaccinates and con
trols in the Master Seed immunogeni- 
city test for these vaccines were too 
subjective. The proposed amendment 
of May 12, 1978, would have required 
that the results of the Master Seed 
immunogenicity tests in these sections 
be judged on the basis of protection 
against temperature response and one 
or more signs of disease observed in 
the controls. Protection against tem
perature response can be evaluated ob
jectively, but generally indicates pro
tection against a systemic infection 
due to the presence of circulating anti
bodies and is considered to be of limit
ed value when evaluating the efficacy 
of a vaccine against a respiratory dis
ease.

Protection against one or more signs 
of disease observed in the controls has 
been found to give variable test re
sults. Because the evaluation of clini
cal signs of disease is very subjective, 
results can vary significantly depend
ing upon the person conducting the 
test. The proposed amendment has, 
therefore, been revised to include a 
new test procedure with a scoring 
system that must be approved by Vet
erinary Services. Licensees would be 
required to describe the scoring 
system to be used in the Outline of 
Production for the product'concerned. 
Such a system would have to give set 
values for each of the clinical signs 
that may be observed. Scores would be 
required to be recorded daily for each 
animal being tested, and at the conclu
sion of the test, the scores would be 
evaluated to determine if statistically 
significant differences can be demon
strated.

Due to the significant modifications 
that have been made to correct the 
proposed amendment in this regard, 
the Department has decided to redraft 
the origin proposal and to republish it 
as a proposed rulemaking.

Seven comment were received from 
licensed producers of biological prod
ucts during the comment period. 
Three responses were favorable to the 
proposal but offered some suggestions 
for changes. Four responses contained 
suggestions for changes only.

One response suggested that a gen
eral safety test for Master Seed Virus 
for products recommended for use in 
cats would not be appropriate for 
some products such as killed virus vac
cines. It was further suggested that 
the modifications that would be 
needed in this test to accommodate 
the differences that exist in these 
products would best be made by incor
porating a test where needed in indi
vidual standard requirements. This
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suggestion was rejected since § 113.39 
contains a provision which would be 
applicable to such products by indicat
ing that this test “shall be conducted 
when prescribed in a standard require
ment or in the filed Outline of Produc
tion for a biological product.” Flexibil
ity has also been provided in the test 
procedures to allow them to be used 
for different types of products.

One response questioned if the test 
for the detection of chlamydial agents 
in §113.43 would be retroactive and 
apply to Master Seed Virus for prod
ucts already licensed. One of the rea
sons for publishing standard require
ments in the regulations is to provide 
uniform test requirements for prod
ucts that are to be met by all licensees. 
The regulations do not make a distinc
tion between Master Seed Virus for 
products being presented for license 
and those already licensed. If the 
Master Seed Virus for products al
ready licensed has not been tested, 
tests would have to be conducted 
before the date this proposed amend
ment becomes effective to keep such 
products eligible for release.

The need for culturing throat swabs 
to establish that test cats are suscepti
ble in § 113.149(c)(1) was questioned in 
one response. This procedure has been 
retained to detect the instance where 
test cats may t>e exposed to virus a 
short period of time before the test is 
to be conducted. Such cats may not 
have had an adequate time to develop 
antibodies yet may shed virus and 
would not be satisfactory for use.

It was requested in one suggestion 
that Master Seed Virus for products 
already licensed be exempt from the 
new cat safety test in § 113.39(a). Al
though data from tests already con
ducted may be considered, this pro
posed amendment would require all 
Master Seed Virus for all applicable 
products to be tested, as discussed pre
viously, for the test for chlamydial 
agents.

One response suggested
§ 113.39(a)(l)(i) be made more flexible 
by adding the wording “if applicable 
for the  virus tested, throat swabs shall 
be collected.” This suggestion was re
jected because § 113.39(a)( 1 )(ii) al
ready provides for the use of other 
methods to determine .susceptibility of 
test cats if the test procedure de
scribed is not applicable.

It was also suggested that 
§ 113.39(b)(1) be amended to provide 
that products recommended for ad
ministration by the intranasal route 
be tested by administering eight doses 
intramuscularly and two doses intra- 
nasally. Since the intramuscular route 
is far less sensitive than the intranasal 
route when evaluating the safety of 
these products, administration by the 
intramuscular route would not be a 
valid means of testing products that
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are recommended for administration 
by the intranasal route.

As proposed, the test would require 
that .each cat be administered 10 cat 
doses by the method recommended on 
the label. This does hot prevent rehy
dration of the vaccine to one-tenth the 
recommended volume to avoid the 
problem of dose volume when adminis
tering 10 doses by the intranasal 
route.

Suggestions received in five re
sponses were considered appropriate 
and constructive. These suggestions 
have been incorporated in this pro
posed amendment and are explained 
in the discussion of changes below.

After due consideration of all rele
vant matters, including the proposal 
set forth in the aforesaid notice, and 
pursuant to the authority contained in 
the Virus-Serum-Toxin Act of March 
4, 1913 (21 U.S.C. 151-158), the amend
ment of Part 113, Subchapter E, Chap
ter I, Title 9 of the Code of Federal 
Regulations, as contained in the afore
said notice is hereby being republished 
as proposed rulemaking with the fol
lowing exceptions:

“Injected” has been changed to “ad
ministered” in § 113.39(a)(2) and
(b)(1), and in proposed § 113.149(c)(2), 
and § 113.150(cX2). Some of the vac
cines which would be tested by these 
standards are recommended to be 
given by the intranasal route and are 
not injected. -

This change would provide more ap
propriate terminology that is applica
ble to all methods of administration.

It is further proposed the 
§ 113.39(a)(2) be reworded for consist
ency.

Proposed § 113.43(b) has been 
amended to indicate that deaths that 
occur after subculture must be shown 
to be due to chlamydial agents before 
the Master Seed Virus would be de
clared unsatisfactory. This proposed 
change makes provision for nonspeci
fic deaths that can occur in embryos 
after 48 hours. Such deaths would 
have resulted in an unsatisfactory test 
result by the previous proposal.

Proposed §§ 113.149(c)(2) and 
113.150(c)(2) have been amended for 
consistency and clarity to indicate 
that vaccine in the Master Seed im- 
munogenicity test be administered by 
the method to be recommended on the 
label.

The challenge level to be used has 
been specified in proposed 
§§ 113.149(c)(3) and 113.150(c)(3) to be 
a minimum of 100,000 TCIDS0 of viru
lent virus. An adequate response is re
quired in control cats for a valid test. 
Specifying the challenge level would 
control one of the variables in the test 
and provide greater assurance of a 
valid result.

Proposed §§ 113.149(c)(3)(i) and (ii) 
and 113.150(c)(3)(i) and (ii) have been
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revised completely. New proposed sub
sections 113.149(c)(4)(i) and (ii) 
113.150(c)(4Xi) and (ii) have been 
added. These revisions have been to 
provide new test procedures and a 
more objective means of‘interpreting 
test results.

The method used to determine the 
minimum satisfactory titer of vaccine 
for release has been made more flexi
ble in proposed §§ 113.149(d)(2) and 
113.150(d)(2) by changing “plaque 
forming units” to “TCID50 or plaque 
forming units.” This would permit the 
use of other procedures besides plaqu- 
ing to determine the titer for release.

A revision of § 113.139 as also been 
added to this proposal which would 
delete the test for the detection of 
chlamydial agents from § 113.139(b)(2) 
and add a requirement that this test 
be conducted as prescribed in new pro
posed § 113.43.

The first letter of each word in the 
headings for § 113.139, 113.149, and 
113.150 shall be capitalized.

1. Section 113.39 would be amended 
by revising the introductory portion, 
by revising paragraph (a), by adding 
new paragraphs (a)(1) and (a)(2), and 
by adding a new paragraph (b) to read:
§ 113.39 Cat safety tests.

The safety tests provided in this sec
tion shall be conducted when pre
scribed in a Standard Requirement or 
in the filed Outline of Production for 
a biological product recommended for 
use in cats.

(a) The cat safety test provided in 
this paragraph shall be used when the 
Master Seed Virus is tested for safety.

(1) The test animals shall be deter
mined to be susceptible to the virus 
under test as follows:

(1) Throat swabs shall be collected 
from each cat and individually tested 
on susceptible cell cultures for the 
presence of the virus. Blood samples 
shall also be drawn and individual 
serum samples tested for antibody to 
the virus.

(ii) The cats shall be considered sus
ceptible if swabs are negative for virus 
isolation and the serums are free of 
virus antibody at the 1:2 final dilution 
in a 50 percent plaque reduction test 
or other serum-neutralization test of 
equal sensitivity.

(iii) When determining susceptibility 
to a virus which does not lend itself to 
the methods in subparagraphs (lXi) 
and (ii) of his paragraph, a method ac
ceptable to Veterinary Services shall 
be used..

(2) Each of a least 10 susceptible cats 
shall be administered a sample of the 
Master Seed Virus equivalent to the 
amount of virus to be used in one cat 
dose of the vaccine, by the method to 
be recommended on the label, and the 
cats observed each day for 14 days.
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(3) If unfavorable reactions attribut
able to the virus occur in any of the 
cats, the Master Seed Virus is unsatis
factory for vaccine production.

(b) The cat safety test provided in 
this paragraph shall be used when a 
serial of vaccine is tested for safety 
before release.

(1) Each of two healthy cats shall be 
administered 10 cat doses by the 
method recommended on the label 
and the cats observed each day for 14 
days.

(2) If unfavorable reactions attribut
able to the biological product occur 
during the observation period, the 
serial is unsatisfactory. If unfavorable 
reactions occur which are not attribut
able to the product, the test shall be 
declared inconclusive and repeated; 
Provided, That, if not repeated, the 
serial shall be unsatisfactory.

2. Part 113 would be amended by 
adding three new sections to read:
§ 113.43 Detection of chlamydial agents.

The test for chlamydial agents pro
vided in this section shall be conduct
ed when such a test is prescribed in an 
applicable Standard Requirement or 
in a filed Outline of Production.

(a) The yolk sac of 6-day-old chick
en embryos shall be injected. Three 
groups of 10 embryos shall be used se
quentially.

(1) The inoculum for each embryo in 
the first group shall consist of 0.5 ml 
of a mixture of equal parts of the seed 
virus with phosphate buffered saline 
containing 2 mg/ml each of Strepto
mycin, Vancomycin, and Kanomycin.

(2) On the tenth day postinocula
tion, the yolk sac of viable embryos 
shall be harvested, pooled, homog
enized as a 20 percent suspension in 
phosphate buffered saline antibiotic 
diluent, and 0.5 ml of the mixture in
jected into the second group of chick
en embryos. This process shall be re
peated for the injection of the third 
group of embryos using the yolk sacs 
of viable embryos from the second 
group.

(3) For each of the three passages, 
embryo deaths occurring within 48 
hours of injection shall be disregarded 
except that if more than three such 
deaths occur at any passage, that pas
sage shall be repeated.

(b) If one or more embryo deaths 
occur at any passage after 48 hours 
postinjection, the yolk sacs from each 
of the dead embryos shall be subcul
tured into 10 additional embryos. If 
one or more embryo deaths again 
occur due to chlamydial agents, the 
Master Seed Virus is unsatisfactory 
for use to produce vaccine.

§ 113.149 Feline Calicivirus Vaccine.
Feline Calicivirus Vaccine shall be 

prepared from virus-bearing cell cul
ture fluids. Only Master Seed Virus 
which has been established as pure,

safe, and immunogenic shall be used 
for preparing the production seed 
virus for vaccine production. All seri
als of vaccine shall be prepared from 
the first through the fifth passage 
from the Master Seed Virus.

(a) The Mater Seed Virus shall be 
tested for chlamydial agents as pre
scribed in § 113.43.

(b) The Master Seed Virus shall be 
tested for chlamydial agents as pre
scribed in § 113.43.

(c) Each lot of Master Seed Virus 
used for vaccine production shall be 
tested for immunogenicity. The select
ed virus dose from the lot of Master 
Seed Virus shall be established as fol
lows:

(1) Thirty feline calicivirus suscepti
ble cats shall be used as test animals 
(20 vaccinates and 10 controls). Throat 
swabs shall be collected from each cat 
and individually tested on susceptible 
cell cultures for the presence of feline 
calicivirus. Blood samples shall be 
drawn and individual serum samples 
tested. The cats shall be considered 
suitable for use if all swabs are nega
tive for virus isolation and if all 
serums are negative for calicivirus 
antibody at the 1:2 final dilution in a 
50 percent plaque reduction test or 
other SN test of equal sensitivity.

(2) A geometric mean titer of the 
dried vaccine produced from the high
est passage of the Master Seed Virus 
shall be established before the immu
nogenicity test is conducted. The 20 
cats used as vaccinates shall be admin
istered a predetermined quantity of 
vaccine virus by the method to be rec
ommended on the label and the re
maining 10 cats shall be held as con
trols. To confirm the dosage calcula
tions, five replicate virus titrations 
shall be conducted on a sample of the 
vaccine virus dilution used. If two 
doses are used, five replicate confirm
ing titrations shall be conducted on 
each dose.

(3) Twenty-one days after the final 
dose of vaccine, the vaccinates and 
controls shall each be challenged in- 
tranasally with a minimum of 100,000 
TCIDso of virulent feline calicivirus 
furnished or approved by Veterinary 
Services and observed each day for 14 
days postchallenge. The rectal tem
perature of each animal shall be taken 
and the presence or absence of clinical 
signs, particularly lesions on the oral 
mucosa, noted and recorded each day.

(i) If 8 of 10 controls do not show 
signs of feline calicivirus infection, the 
test is inconclusive and may be repeat
ed.

(ii) If a significant difference in 
clinical signs cannot be demonstrated 
between vaccinates and controls using 
a scoring system approved by Veteri
nary Services and prescribed in the 
Outline of Production, the Master 
Seed Virus is unsatisfactory.

(4) I ’he Master Seed Virus shall be 
retested for immunogenicity in 3 years 
and each 5 years thereafter, unless use 
of the lot previously tested is discon
tinued. Either 10 vaccinates and 6 con
trols or 5 vaccinates and 3 controls 
shall be used in the retest.

(i) If 5 of 6 or 3 of 3 of the controls 
in the retest do not show signs of 
feline calicivirus infection, the test is 
inconclusive and may be repeated.

(ii) A significant difference in clini
cal signs shall be demonstrated be
tween vaccinates and controls in a 
valid test as prescribed in paragraph
(c)(3)(h) of this section.

(5) An Outline of Production change 
shall be made before authority for use 
of a new lot of Master Seed Virus shall 
be granted by Veterinary Services.

(d) Test requirements for release. 
Each serial and subserial shall meet 
the requirements prescribed in 
§ 113.135 and in this paragraph. Final 
container samples of completed prod
uct shall be tested. Any serial or sub
serial found unsatisfactory by a pre
scribed test shall not be released.

(1) Safety Test. The mouse safety test 
prescribed in § 113.33(a) and the cat 
safety test prescribed in § 113.39 shall 
be conducted.

(2) Virus titer requirements. Final 
container samples of completed prod
uct shall be tested for virus titer using 
the titration method used in para
graph (c)(2) of this section. To be eligi
ble for release, each serial and each 
subserial shall have a virus titer suffi
ciently greater than the titer of vac
cine virus used in the immunogenicity 
test prescribed in paragraph (c) of this 
section to assure that when tested at 
any time within the expiration period, 
each serial and subserial shall have a 
virus titer of 100-7 greater than that 
used in such immunogenicity test but 
not less than 10*5 TCIDso or plaque 
forming units per dose.
§ 113.150 Feline Rhinotracheitis Vaccine.

Feline Rhinotracheitis Vaccine shall 
be prepared from virus-bearing cell 
culture fluids. Only Master Seed Virus 
which has been established as pure, 
safe, and immunogenic shall be used 
for preparing the production seed 
virus for vaccine production. All seri
als of vaccine shall be prepared from 
the first through the fifth passage 
from the Master Seed Virus.

(a) The Master Seed Virus shall 
meet the applicable general require
ments prescribed in § 118.135.

(b) The Master Seed Virus shall be 
tested for chlamydial agents as pre
scribed in § 113.43.

(c) Each lot of Master Seed Virus 
used for vaccine production shall be 
tested for immunogenicity. The select
ed virus dose from the lot of Master 
Seed Virus shall be established as fol
lows:

(1) Thirty feline rhinotracheitis sus
ceptible cats shall be used as test ani-
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mals (20 vaccinates and 10 controls). 
Blood samples shall be drawn from 
these animals and individual serum 
samples tested. The cats shall be con
sidered susceptible if the results are 
negative at a 1:2 final dilution in a 50 
percent plaque reduction test or other 
test of equal sensitivity.

(2) A geometic mean titer of the 
dried vaccine produced from the high
est passage of the Master Seed Virus 
shall be established before the immu- 
nogenicity test is conducted. The 20 
cats used as vaccinates shall be admin
istered a predetermined quantity of 
vaccine virus by the method to be rec
ommended on the label and the re
maining 10 cats shall be held as con
trols. To confirm the dosage calcula
tions, five replicate virus titrations 
shall be conducted on a sample of the 
vaccine virus dilution used. If two 
doses are used, five replicate confirm
ing titrations shall be conducted on 
each dose.

(3) Twenty-one days after the final 
dose of vaccine, the vaccinates and 
controls shall each be challenged in- 
tranasally with a minimum of 100,000 
TCIDso of virulent feline rhinotrachei- 
tis virus furnished or approved by Vet
erinary Services and observed each 
day for 14 days postchallenge. The 
rectal temperature of each animal 
shall be taken and the presence of res
piratory or other clinical signs of 
feline rhinotracheitis noted and re
corded each day.

(i) If at least 8 of 10 controls do not 
show signs of feline rhinotracheitis in
fection, the test is inconclusive and 
may be repeated.

(ii) If a significant difference in 
clinical signs cannot be demonstrated 
between vaccinates and controls using 
a scoring system approved by Veteri
nary Services and prescribed in the 
Outline of Production, the Master 
Seed Virus is unsatisfactory.

(4) The Master Seed Virus shall be 
retested for immunogenicity in 3 years 
and each 5 years thereafter unless use 
of the lot previously tested is discon
tinued. Either 10 vaccinates and 5 con
trols or 5 vaccinates and 3 controls 
shall be used in the retest.

(i) If 5 of 6 or 3 of 3 controls in the 
retest do not show signs of feline 
rhinotracheitis infection, the test is in
conclusive and may be repeated.

(ii) A significant difference in clini
cal signs shall be demonstrated be
tween vaccinates and controls in a 
valid test as prescribed in paragraph
(c)(3)(ii) of this section.

(5) An Outline of Production change 
shall be made before authority for use 
of a new lot of Master Seed Virus shall 
be granted by Veterinary Services.

(d) Test requirements for release. 
Each serial and subserial shall meet 
the requirements prescribed in 
§ 113.135 and in this paragraph. Final

container samples of completed prod
uct shall be tested. Any serial or sub
serial found unsatisfactory by a pre
scribed test shall not be released.

(1) Safety test. The mouse safety test 
prescribed in § 113.33(a) and the cat 
safety test prescribed in § 113.39 shall 
be conducted.

(2) Virus titer requirements. Final 
container samples of completed prod
uct shall be tested for virus titer using 
the titration method used in para
graph (c)(2) of this section. To be eligi
ble for release, each serial and each 
subserial shall have a virus titer suffi
ciently greater than the titer of vac
cine virus used in the immunogenicity 
test prescribed in paragraph (c) of this 
section to assure that when tested at 
any time within the expiration period, 
each serial and subserial shall have a 
virus titer of 100 7 greater than that 
used in such immunogenicity test but 
not less than 103 5 TCID50 or plaque 
forming units per do6ê.

3. Section 113.139 would be amended 
by revising the introductory portion of 
paragraph (b)(2) and delelting subpar
agraphs (b)(2) (i>, (ii), (iii), and (iv) to., 
read:
§ 113.139 Feline Panleukopenia Vaccine.

* * * * *
(b) * * *
(2) To detect chlamydial agents, the 

Master Seed Virus shall be tested as 
prescribed in § 113.43.

(c) * * *
* * * * *

All written submissions made pursu
ant to this notice will be made availa
ble for public inspection at the address 
listed in this document during regular 
hours of business (8 a.m. to 4:30 p.m., 
Monday to Friday, except holidays) in 
a manner convenient to the public 
business (7 CFR 12.7(b)).

Done at Washington, D.C., this 7th 
day of February 1979.

This proposal has been reviewed 
under the USDA criteria established 
to implement E. O. 12044, “Improving 
Government Regulations.” Under 
those criteria, this action has been 
designated for Agency oversight. A 
Draft Impact Analysis Statement has 
been prepared and is available from 
Veterinary Services, Animal and Plant 
Health Inspection Service, U.S. De
partment of Agriculture, Room 828-A, 
Federal Building, Hyattsville, MD 
20782.

M. T. G off,
Acting Deputy Administrator, 

Veterinary Services.
[FR Doc. 79-4641 Filed 2-15-79; 8:45 ami

[6750-01-M ]
FEDERAL TRADE COMMISSION

[1 6  CFR Part 13]

[File No. 781 0021; Docket No. 887000071
H U K -A -P O O  SPORTSWEAR, INC., ET A L

Consent A greem ent W ith Analysis To A id  
Public Comment

AGENCY: Federal Trade Commission.
ACTION: Provisional consent agree
ment.
SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this provi
sionally accepted consent agreement, 
among other things, would require two 
New York City wearing apparel manu
facturers to pease establishing, main
taining or enforcing resale price agree
ments; suggesting retail prices or issu
ing price lists for a three-year period; 
pre-ticketing products with recom
mended retail prices; soliciting the 
identity of non-conformers and taking 
any adverse action against them. Addi
tionally, the companies would be re
quired to reinstate customers who 
were terminated since January 1, 1974 
for failing to maintain suggested 
prices; and keep records regarding re
instatement requests for five years.
DATE: Comments must be received on 
or before April 16, 1979.
ADDRESS: Comments should be di
rected to: Office of the Secretary, Fed
eral Trade Commission, 6th St. and 
Pennsylvania Ave., NW., Washington, 
D.C. 20580.
FOR FURTHER INFORMATION 
CONTACT:

Leroy Richie, Director, 8R, New 
York Regional Office, Federal Trade 
Commission, 2243-EB Federal Bldg., 
26 Federal Plaza, New York, N.Y. 
10007.(212)264-1207.

SUPPLEMENTARY INFORMATION: 
Pursuant to Section 6(f) of the Feder
al Trade Commission Act, 38 Stat. 721, 
15 U.S.C. 46 and § 2.34 of the Commis
sion’s rules of practice (16 CFR 2.34), 
notice is hereby given that the follow
ing consent agreement containing a 
consent order to cease and desist and 
an explanation thereof, having been 
filed with and provisionally accepted 
by the Commission, has been placed 
on the public record for a period of 
sixty (60) days. Public comment is in
vited. Such comments or views will be 
considered by the Commission and will 
be available for inspection and copying 
at its principal office in accordance 
with §4.9(b)(14) of the Commission’s 
rules of practice (16 CFR 4.9(b)(14)).
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[Pile No. 7810021]
H uk-A-Poo Sportswear, Inc., and P ranx 

F ashions, Inc.

AGREEMENT CONTAINING CONSENT ORDER TO 
CEASE AND DESIST

The Federal Trade Commission having 
initiated an investigation of certain acts and 
practices of Huk-A-Poo Sportswear, Inc. and 
Pranx Fashions, Inc., corporations, and it 
now appearing that said corporations, here
inafter sometimes referred to as proposed 
respondents, are willing to enter into an 
agreement containing an order to cease and 
desist from the use of the acts and practices 
being investigated;

It is hereby agreed' by and between Huk- 
A-Poo Sportswear, Inc. and Pranx Fashions, 
Inc., by their duly authorized officer, and 
their attorney, and counsel for the Federal 
Trade Commission that:

1. Proposed respondents Huk-A-Poo 
Sportswear, Inc. and Pranx Fashions, Inc. 
are corporations organized, existing and 
doing business under the laws of the State 
of New York. Proposed respondents have 
their office and principal place gf business 
at 48 West 38th Street, New York, New 
York.

2. Proposed respondents admit all the ju
risdictional facts set forth in the draft of 
complaint here attached.

3. Proposed respondents waive: •
(a) Any further procedural steps;
(b) The requirement that the Commis

sion’s decision contain a statement of find
ings of fact and conclusions of law; and

(c) All rights to seek judicial review or 
otherwise to challenge or contest the valid
ity of the order entered pursuant to this 
agreement.

4. This agreement shall not become a part 
of the public record of the proceeding 
unless and until it is accepted by the Com
mission. If this, agreement is accepted by 
the Commission it, together with the draft 
of complaint contemplated thereby and re
lated material pursuant to Rule 2.34, will be 
placed on the public record for a period of 
sixty (60) days and information in respect 
thereto publicly released. The Commission 
thereafter may either withdraw its accept
ance of this agreement and so notify the 
proposed respondents,, in which event it will 
take such action as it may consider appro
priate, or issue and serve its complaint (in 
such form as the circumstances may re
quire) and decision, in disposition of the 
proceeding.

5. This agreement is for settlement pur
poses only and does not constitute an admis
sion by proposed respondents that the law 
has been violated as alleged in the draft of 
complaint here attached.

6. This agreement contemplates that, if it 
is accepted by the Commission, and if such 
acceptance is not subsequently withdrawn 
by the Commission pursuant to the provi
sions of § 2.34 of the Commission’s Rules, 
the Commission may, without further 
notice to proposed respondents, (1) issue its 
complaint here attached and its decision 
containing the following order to cease and 
desist in disposition of the proceeding, and
(2) make information public in respect 
thereto. When so entered, the order to cease 
and desist shall have the same force and 
effect and may be altered, modified or set 
aside in the same manner and within the 
same time provided by statute for other 
orders. The order shall become final upon 
service. Mailing of the complaint and deci-
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sion containing the agreed-to order to pro
posed respondents’ address as stated in this 
agreement shall constitute service. Proposed 
respondents waive any right they may have 
to any other manner of service. The com
plaint may be used in construing the terms 
of the order, and no agreement, understand
ing, representation, or interpretation not 
contained in the order or the agreement 
may be used to vary or contradict the terms 
of the order.

7. Proposed respondents have read the 
proposed complaint and order contemplated 
hereby, and they understand that once the 
order has. been issued, they will be required 
to file one or more compliance reports show
ing that they have fully complied with the 
order, and that they may be liable for civil 
penalties in the amount provided by law for 
each violation of the order after it becomes 
final.

O rder

For purposes of this Order, the following 
definitions shall apply:

“Reseller” is defined as any person, firm 
or corporation which sells any product sold 
or distributed by any respondent.

“Prospective reseller” is defined as any 
person, firm or corporation which requests 
to purchase any product from any respond
ent.

“Resale price" is defined as any price, 
price floor, price ceiling, price range, or any 
mark-up, formula or margin of profit used 
by any reseller for pricing any product. 
Such term includes but is not limited to any 
suggested, established or customary resale 
price.

“Sale period” is defined as any break date, 
end of season or period for selling or adver
tising any product at a price other than the 
suggested, established or customary price.

“Product” is defined as apparel or apparel 
accessories including but not limited to 
handbags, belts, gloves, scarves, hats, jewel
ry  and footwear.

I
It is ordered, That each of the respond

ents Huk-A-Poo Sportswear, Inc. and Pranx 
Fashions, Inc., corporations, their succes
sors and assigns, and each of the respond
ents’ officers, agents, representatives and 
employees, directly or indirectly, or through 
any corporation, subsidiary, division or 
other device, in connection with the manu
facture, offering for sale, sale, distribution 
or advertising of any product in or affecting 
commerce, as “commerce” is defined in the 
Federal Trade Commission Act, shall forth
with cease and desist from:

1. Establishing, exacting assurances to 
comply with, continuing or enforcing any 
combination, agreement, understanding or 
arrangement to fix, establish, control, main
tain or enforce, directly or indirectly, the 
price at which any product is to be resold or 
advertised by any reseller or prospective re
seller.

2. Communicating, publishing, circulating, 
disseminating or providing by any means 
any resale price or sale period to any re
seller or prospective reseller for period of 
three (3) years from the date of service of 
this Order; Provided, however, That after 
said three (3) year period, a respondent 
shall not resume suggesting any resale price 
or sale period until it has mailed to all its 
open accounts a letter stating that no re
seller is obligated to adhere to any suggest
ed resale price or sale period and that sug-
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gested resale prices or sale periods are for 
informational purposes only.

Provided further, however, That after said 
three (3) year period, a respondent shall not 
suggest resale prices or sale periods unless it 
is clearly and conspicuously stated on those 
pages of any list, book, advertising or pro
motional material or other document where 
any suggested resale price or sale period ap
pears:
“THE [RESALE PRICES OR SALE PERI
ODS] QUOTED HEREIN ARE SUGGEST
ED ONLY. YOU ARE FREE TO DETER
MINE YOUR OWN [RESALE PRICES OR 
SALE PERIODS].”

Provided further, however, That after said 
three (3) year period, a respondent shall not 
suggest resale prices on any tag, ticket or 
comparable marking affixed or to be affixed 
to any product.

3. Requiring or coercing any reseller or 
prospective reseller to establish, maintain, 
issue, adopt or adhere to any resale price or 
sale period.

4. Requiring or soliciting any reseller, 
prospective reseller, person or firm, either 
directly or indirectly, to report any reseller, 
prospective reseller, person or firm that 
does not adhere to any resale price or sale 
period.

5. Communicating with any reseller or 
prospective reseller concerning its deviation 
or alleged deviation from any resale price or 
sale period.

6. Suggesting or requiring that any re
seller or prospective reseller refrain from or 
discontinue advertising any product at a cer
tain resale price.

7. Representing that any action may or 
will be taken against any reseller if it devi
ates from any resale price or sale period.

8. Threatening to withhold or withholding 
advertising allowances or any other assist
ance, payment, service or consideration 
from any reseller, or limiting or restricting 
the eligibility of any reseller to receive such 
benefits because said reseller advertises or 
sells any product at a certain resale price.

9. Making any payment or granting any 
other consideration or benefit to a reseller 
because another reseller has sold any prod
uct at a certain resale price.

10. Hindering or precluding the lawful use 
by any reseller of a brand name of any re
spondent in conjunction with the sale or ad
vertising of any product at any price.

11. Refusing to sell to, terminating, sus
pending, delaying shipments to or taking or 
threatening any action against any reseller 
or prospective reseller because the reseller 
or prospective reseller has, or was alleged to 
have, sold or advertised any product at a 
certain resale price or because the reseller 
or propsective reseller may engage in any 
such activity in the future.

12. Attempting to secure any promise or 
assurance from any reseller or prospective 
reseller regarding the price at which such 
reseller or prospective reseller will or may 
advertise or sell any product; or requesting 
or requiring any reseller or prospective re
seller to obtain approval from any respond
ent for any price at which such reseller or 
prospective reseller may or will advertise or 
sell any product.

II
It is further ordered, That respondents 

shall:
1. Within sixty (60) days after the date of 

service of this Order, mail under separate
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cover a copy of either this Order or the Fed
eral Trade Commission’s news release in 
this matter to every present reseller of Huk- 
A-Poo Sportswear, Inc. or Pranx Fashions, 
Inc. An affidavit of mailing shall be sworn 
to by an official of respondents verifying 
that said mailing was completed.

2. Mail a copy of either this Order or the 
Federal Trade Commission’s news release in 
this matter to any reseller that purchases 
any product from Huk-A-Poo Sportswear, 
Inc. of Pranx Fashion’s, Inc., within five (5) 
years after the date of service of this Order. 
The mailing required by this paragraph 
shall occur within thirty (30) days after first 
purchase by said reseller.

3. Within thirty (30) days after the date of 
service of this Order distribute a copy of 
this Order to each of respondent’s operating 
divisions and subsidiaries and to all officers, 
sales personnel, sales agents, sales repre
sentatives and advertising agencies retained 
by each respondent and secure from each 
entity or person a signed statement ac
knowledging receipt of said Order.

4. Within sixty (60) days from the date of 
service of this Order, mail or deliver, and 
obtain a signed receipt therefor, an offer of 
reinstatement, to every reseller who was ter
minated for failing to maintain a certain 
resale price or sale period by any respond
ent during the period from January 1, 1974 
to the date of service of this Order, unless 
the reseller does not meet the credit re
quirements applied by respondents in the 
retention of accounts, and reinstate any 
such reseller who requests reinstatement 
within thirty (30) days after receiving the 
offer.

5. Notify the Commission at least thirty 
(30) days prior to any proposed change in 
any respondent such as dissolution, assign
ment or sale resulting in the emergence of a 
successor corporation, the creation of or dis
solution of subsidiaries or any other such 
change in the corporations which may 
affect compliance obligations arising out of 
the Order.

6. For a period of five (5) years from the 
date of service of this Order maintain com
plete business records which fully disclose 
the manner and form of respondents’ com
pliance with the Order, including but not 
limited to any records referring or relating 
in whole or in part to:

(a) Any communication between any re
spondent and any reseller or prospective re
seller relating to the price at which any re
seller or prospective reseller is selling, pro
poses to sell, is advertising or proposes to 
advertise any product;

(b) The termination or suspension of any 
reseller for any reason;

(c) The refusal to deal with any prospec
tive reseller for any reason, including the 
name and address of the prospective re
seller; or

(d) Any request for reinstatement pursu
ant to Part II Paragraph (4) of this Order.

The records required by this paragraph 
shall be made available to Commission staff 
upon reasonable notice.

7. File with the Commission within sixty 
(60) days after service of this Order a 
report, in writing, setting forth in detail the 
manner and form in which they have com
plied with this Order.

Analysis of P roposed Consent O rder T o 
A id P ublic Comment

HUK-A-POO SPORTSWEAR, INC., PRANX 
FASHIONS, INC.

[File No. 781 0021]
The Federal Trade Commission has ac

cepted an agreement to a proposed consent 
order from Huk-A-Poo Sportswear, Inc. and 
Pranx Fashions, Inc.

The proposed consent order has been 
placed on the public record for sixty (60) 
days for reception of comments by interest
ed persons. Comments received during this 
period will become part of the public record. 
After sixty (60) days, the Commission will 
again review the agreement and the com
ments received and will decide whether it 
should withdraw from the agreement or 
make final the agreement’s proposed order.

The complaint alleges that respondents 
have unlawfully fixed the retail prices at 
which their products (women’s and men’s 
apparel) are sold and have engaged in 
unfair methods of competition and unfair 
acts and practices in violation of the Federal 
Trade Commission Act.

The order is designed to foster competi
tion in the sale of respondents’ products and 
encourage retailer independence. Among 
other things, its yarious provisions prohibit 
respondents from;

(1) Fixing or controlling retail prices;
(2) Suggesting or recommending retail 

prices to their customers for three (3) years;
(3) Issuing price lists for a period of three

(3) years, with a proviso that after that time 
period any price lists that are issued must 
carry a notice that the prices are suggested 
only;

(4) Pre-ticketing their products with sug
gested retail prices;

(5) Policing the retail prices of their ac
counts;

(6) Communicating with any customer 
concerning a deviation from any retail price;

(7) Refusing to deal with prospective cus
tomers who do not adhere to certain retail 
prices; and

(8) Threatening or taking any action 
against customers who do not adhere to cer
tain retail prices*

In addition to the usual prohibitions 
against price fixing, the order requires the 
respondents to reinstate any former custom
er who was terminated since January 1, 1974 
for failing to maintain retail prices: Pro
vided, That such customer meets applicable 
credit requirements. The respondents have 
to keep records regarding these requests for 
reinstatement for at least five (5) years, 
thus enabling the Commission to monitor 
their compliance.

Another part of the order requires re
spondents to mail a copy of the order or the 
press release in this matter to all existing 
accounts and to any new accounts purchas
ing products from respondents within the 
next five (5) years.

The purpose of this analysis is to facili
tate public comment on the proposed order 
and is not intended to constitute an official 
interpretation of the agreement and pro
posed order or to modify in any way their 
terms.

Carol M. T homas,
Secretary.

[FR Doc. 79-5084 Filed 2-15-79; 8:45 am]

[6750-01-M ]

[1 6  CFR Part 305]

LABELING A N D  ADVERTISING OF CONSUMER  
APPLIANCES

Publication o f S taff Report on Recommended 
Rule

AGENCY: Federal Trade Commission. 
ACTION: Publication of staff report.
SUMMARY: The Federal Trade Com
mission’s Bureau of Consumer Protec
tion has released to the public a staff 
report that summarizes and analyzes 
the evidence in its rulemaking pro
ceeding on enèrgy labeling of consum
er appliances. The staff has also rec
ommended the final action which the 
Commission should take. The staff 
report and recommended rule have 
been placed on public record No. 209- 
18. The Bureau of Consumer Protec
tion will also release to the public, as 
soon as they are available, complete 
microfilmed copies of the evidentiary 
record and an index of the materials 
in the record.
DATE: Members of the public are in
vited to comment on the staff report 
and the recommended rule. Comments 
will be accepted until March 19, 1979.
ADDRESSES: Request for copies of 
the staff report should be sent to: 
Public Reference Branch, Room 130, 
Federal Trade Commission Sixth 
Street and Pennsylvania Avenue, NW., 
Washington, D.C. 20580.

Comments should be sent to: Secre
tary, Federal Trade Commission, 
Sixth Street and Pennsylvania 
Avenue, NW., Washington, D.C. 20580.
FOR FURTHER INFORMATION 
CONTACT:

Andrew I. Wolf, 202-724-1453. Lu
cerne D. Winfrey, 202-724-1560.
Kent C. Howerton, 202-724-1515.

SUPPLEMENTARY INFORMATION: 
Copies of the staff report and recom
mended rule may be obtained from 
the Public Reference Branch, Room 
130, Federal Trade Commission, Sixth 
Street and Pennsylvania Avenue, NW., 
Washington, D.C. 20580.

Comments, which will be accepted 
until March 19, 1979, should be identi
fied as “Comment on Staff R eport- 
Appliance Energy Labeling Rule” and 
addressed to the Secretary, Federal 
Trade Commission, Sixth Street and 
Pennsylvania Avenue, NW., Washing
ton, D.C. 20580. When feasible, four 
copies should be submitted.

The Commission cautions all con
cerned that the staff report has not 
been reviewed or adopted by the Com
mission, and that its publication 
should not be interpreted as reflecting
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the present views of the Commission 
or any individual member thereof.

In addition, the Commission has au
thorized the Bureau of Consumer Pro
tection to make available to the public 
kn index of the rulemaking record and 
microfilmed copies of all documents in 
the record. Copies of the index and 
microfilm should be requested from 
the Public Reference Branch, Room 
130, Federal Trade Commission, Sixth 
Street and Pennsylvania Avenue, NW., 
Washington, D.C. 20580. Copies may 
be obtained as soon as they are availa
ble, upon payment of the appropriate 
fees.
GENERAL QUESTIONS: While inter
ested persons are invited to address 
any questions of fact, law, or policy 
which they feel may have bearing 
upon the Recommended Rule, listed 
below are three aspects of the Recom
mended Rule upon which the Commis
sion particularly desires comments:

1. The Recommended Rule pre
scribes disclosure requirements and 
methods for determining energy cost 
and efficiency information for eight of 
the home appliances within the first 
thirteen categories listed in Section 
322(a) of the Energy Policy and Con
servation Act. The Recommended 
Rule does not apply to: home heating 
equipment other than furnaces, televi
sion sets, kitchen ranges and ovens, 
clothes dryers and humidifiers and de- 
humidifiers. Section- 305.3 of the Staff 
Report discusses the statutory criteria 
for excluding these products. Are 
there any reasons not to exclude these 
products?

2. Section 324(c) of the Energy 
Policy and Conservation Act mandates 
that two disclosures appear on labels. 
The first is the estimated annual oper
ating cost. The second is a range of es
timated annual operating costs. A 
measure of energy consumption other 
than operating cost is authorized only 
if the Commission “determines that 
labeling with energy cost is not likely 
to assist consumers in making pur
chasing decisions, or is not economical
ly feasible.” The Recommended Rule 
requires a disclosure of the estimated 
annual energy cost figure for all prod
ucts except for home heating and cool
ing equipment, which will be labeled 
with an Energy Efficiency Rating 
(EER). Room and Central Air Condi
tioners and Furnaces are subject to ex
treme variations in usage patterns 
which are not quantifiable for a single 
cost labeling format. Section 305.11 of 
the Staff Report discusses the reasons 
for requiring two distinct labeling for
mats. Are there any reasons not to re
quire an EER disclosure for climate 
control appliances? Should the Com
mission consider any other alternative 
type of disclosure for heating and 
cooling equipment? /

3. Section 305.14 of the Recommend
ed Rule deals with catalogs. The re
quired disclosures are extensively 
modified from the proposed rule but 
may still present problems for catalog- 
ers covered by the Recommended 
Rule. What further modifications, if 
any, would satisfy the congressional 
intent . expressed in Sections 326(a) 
would satisfy the congressional intent 
expressed in sections 326(a) and 324(c) 
(A) and (B) of the Energy Policy and 
Conservation Act?

A lbert  H. K ra m er , 
Director, Bureau of 

Consumer Protection.
[FR Doc. 79-5085 Filed 2-15-79; 8:45 am]

[1505-01-M ]
DEPARTMENT OF HEALTH, 

EDUCATION, AND WELFARE

Food and Drug Adm inistration  

[21 CFR Parts 10, 12, 13, 14, 15, and 16]

[Docket No. 78N-0286]

ADMINISTRATIVE PRACTICES A N D  
PROCEDURES

Proposed Amendments  

Correction
In FR Doe. 78-31393 appearing at 

page. 51966 in the issue for Tuesday, 
November 7; 1978, make the following 
corrections:

(1) In column one of page 51966, 
under “DATES”, the comment date 
now reading “January 8, 1978” should 
have read “January 8, 1979”.

(2) In column three of page 51972, 
last paragraph, in the third line, “(21 
U.S.C. et seq.)”‘ should have read “(21 
U.S.C. 321 et seq.)”.

(3) In § 10.3, in the definition of “Pe
tition” which appears in the third 
column of page 51973/ the fourth line 
should have read as follows: * *
revoke a regulation or order, or to take 
or not take * *

(4) In § 10.30(j) which appears in the 
third column of page 51976, both in 
the fourth and sixth lines, “Commis
sion’s decision” should have read 
“Commissioner’s decision”.

(5) In § 10.45(f), insert a reference to 
“lQ.33(k)” in the tenth line from the 
top of the third column of page 51980.

(6) In § 10.90(c) which appears in the 
first column of page 51986, the next to 
the last line of that paragraph should 
have read as follows “ * * * is t e r , or be 
published in the F ederal R e g is t e r  as 
regulations under paragraph * *

(7) In § 10.95(d), third column of 
page 51986, beginning in the 13th line 
of that paragraph, delete the words 
“Except as provided in paragraph
(d)(7) of this section are met.”

(8) In § 12.22(a) in the first column 
of page 51989, paragraphs (4) and (5) 
should have read as set forth below:

' * * * *

(4) Each objection on which a hear
ing is requested specifically so states. 
Failure to request a hearing on an ob
jection constitutes a waiver of the 
right to a hearing on that objection.

(5) Each objection for which a hear
ing is requested includes a detailed de
scription and analysis of the factual 
information to be presented in support 
of the objection. Failure to include a 
description and analysis for an objec
tion constitutes a waiver of the right 
to a hearing on that objection. The de
scription and analysis may be used 
only for the purpose of detemining 
whether a hearing has been justified 
under § 12.24, and do not limit the evi
dence that may be presented if a hear
ing is granted.

*  *  *  *  *

(9) In § 12.24(b)(6) in the third 
column of page 51989, the fourth line 
of that paragraph should have read 
“* * * 601.7(a), and in the notice pro
mulgating the final regulation or the 
notice of opportu- * *

(10) On page 51990, middle column, 
make the following changes in para
graph (d)(3) of § 12.28.

In the sixth line, change the words 
“issues relating” to read “issue re
lates”.

In the thirteenth and fourteenth 
lines delete the words “if a hearing is 
denied on all issue relates to an 
order,”.

(11) in the third column of page 
51993, in the eleventh line of para
graph (b)(1) of § 12.87, “* * * only that 
part,” should have read “* * * only 
that party,’/\

(12) In the third column of page 
51997, the sixth and seventh lines of 
§ 13.5(a)(1) should have read “* * * 
lished in the F ederal R egister or 
state that the document is available 
from the Hearing Clerk or an agency 
employee designat- * *

(13) In column one of page 52015, in 
the table of contents listing for Part 
16, the second entry under Subpart C 
now reading “19.42 Presiding officer.” 
should have read “16.42 Presiding offi
cer.”
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[21 CFR Ports 182, 184, and 186]

[Docket No. 78N-0277]

CALCIUM ACETATE, CALCIUM CHLORIDE, CAL
CIUM  GLUCONATE, A N D  CALCIUM PHYTATE

Proposed A ffirm ation  and Deletion o f GRAS 
Status as Human Food Ingredients

AGENCY: Food and Drug Administra
tion.
ACTION: Proposed Rule.
SUMMARY: The Food and Drug Ad
ministration (FDA) is proposing to 
affirm the generally recognized as safe 
(GRAS) status of calcium chloride, 
calcium acetate, and calcium gluco
nate as direct human food ingredients 
and calcium chloride as an indirect 
human food ingredient. The agency is 
also proposing to delete calcium phy- 
tate from the GRAS list as a direct 
human food ingredient. The safety of 
these ingredients has been evaluated 
under FDA’s ongoing comprehensive 
safety review. The proposal would list 
calcium acetate, calcium chloride, and 
calcium gluconate as direct food sub
stances affirmed as GRAS and calcium 
chloride as an indirect food substance 
affirmed as GRAS and would delete 
calcium phytate from the GRAS list.
DATE: Comments by April 17, 1979.
ADDRESS: Written comments to the 
Hearing Clerk (HFA-305), Food and 
Drug Administration, Rm. 4-65, 5600 
Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION 
CONTACT:

Corbin I. Miles, Bureau of Foods 
(HFF-335), Food and Drug Adminis
tration, Department of Health, Edu
cation, and Welfare, 200 C St. SW., 
Washington, DC 20204, 202-472-
4750.

SUPPLEMENTARY INFORMATION: 
The Food and Drug Administration is 
conducting a comprehensive safety 
review of human food ingredients clas
sified as generally recognized as safe 
(GRAS) or subject to a prior sanction. 
The Commissioner of Food and Drugs 
has issued several notices and propos
als (see the F ederal  R e g is t e r  of July 
26, 1973 (38 FR 20040)) initiating this 
review. Under this review, the safety 
of calcium acetate, calcium chloride, 
calcium gluconate, and calcium phy
tate has been evaluated. Under the 
provisions of § 170.35 (21 CFR 170.35), 
the Commissioner of Food and Drugs 
proposes to affirm the GRAS status of 
calcium acetate, calcium chloride, and 
calcium gluconate and to remove cal
cium phytate from the GRAS list.

Calcium (Ca) is an alkaline earth 
metal occurring in the earth’s crust. It 
is found naturally only in the form of 
its compounds and is never uncom
bined. Calcium is an essential nutrient 
for man and animals, and the main 
natural food sources for this element 
are milk and milk products, legumes, 
and green leafy vegetables. Acetic acid 
(CHaCOOH) and gluconic acid (as 6- 
phosphogiuconate) are metabolizable 
carbohydrates occurring in plants and 
animals. Phytic acid (1,2,3,4,5,6-cyclo- 
hexane-hexolphosphoric acid) does 
not occur in animal tissue, but if found 
in many plant foodstuffs such as cere
als, nuts, legumes, artichokes, and po
tatoes. Chlorine (Cl) is a fairly abun
dant element found in the earth’s 
crust in combined form only. All four 
substances chemically bond with cal
cium to form the respective salts.

Calcium acetate, calcium chloride, 
calcium gluconate, and calcium phy
tate are listed as GRAS in §§ 182.6185, 
182.6193, 182.6199, and 182.6219 (21 
CFR 182.6185, 182.6193, 182.6199, and 
182.6219), respectively,^for use as se- 
questrants, under a regulation pub
lished in the F ederal R e g is t e r  of No
vember 20, 1959 (24 FR 9368). In addi
tion, calcium chloride and calcium glu
conate are listed as GRAS for use as 
multiple purpose GRAS food sub
stances in §§ 182.1193 and 182.1199 (21 
CFR 182.1193 and 182.1199), respec
tively, under a regulation published in 
the F ederal R e g is t e r  of November 20, 
1959 (24 FR 9368). Calcium chloride is 
also listed as GRAS in § 182.70 (21 
CFR 182.70) as a substance migrating 
to food from cotton and cotton fabrics 
used in dry food packaging, and in 
§ 182.90 (21 CFR 182.90) as a substance 
migrating to food from paper and pa
perboard products used in food pack
aging, under regulations published in 
the F ederal R e g is t e r  of June 10 and 
17, 1961 (26 FR 5224 and 5421). Cal
cium acetate is also listed in §181.29 
(21 CFR 181.29) as a prior-sanctioned 
food ingredient when used as stabilizer 
in the manufacture of packaging ma
terials. Calcium Chloride is listed as an 
optional ingredient in several cheese 
standards under Part 133 (21 CFR 
Part 133). Calcium chloride and cal
cium gluconate are listed as optional 
ingredients in the standards for artifi
cially sweetened jams, jellies, and pre
serves under Part 150 (21 CFR Part 
150) to aid in gel formation.

A representative cross-section of 
food manufacturers was surveyed to 
determine the specific foods in which 
calcium acetate, calcium chloride, cal
cium gluconate, and calcium phytate 
are used and the levels of usage. The 
agency combined information from 
consumer consumption surveys with 
the manufacturing information to esti
mate consumer exposure to these in
gredients. The estimated total

amounts of calcium acetate, calcium 
chloride, calcium gluconate, and cal
cium phytate used in food in 1970 
were 88,000 pounds, 26 million pounds,
529,000 pounds and 5,700 pounds, re
spectively.

Calcium salts (acetate, chloride, glu
conate, and phytate) have been the 
subject of a search of the scientific lit
erature from 1920 to the present. The 
criteria used in the search were chosen 
to discover any articles that consid
ered (1) chemical toxicity, (2) occupa
tional hazards, (3) metabolism, (4) re
action products, (5) degradation prod
ucts, (6) any reported carcinogenicity^ 
teratogenicity, or mutagenicity, (7) 
dose response, (8) reproductive effects, 
(9) histology, (10) embryology, (11) be
havioral effects, (12) detection, and
(13) processing. A total of 1,050 ab
stracts on calcium acetate, calcium 
chloride, calcium gluconate, and cal
cium phytate was reviewed and 57 par
ticularly pertinent reports from the 
literature survey have been summa
rized in a scientific literature review.

The scientific literature review 
shows, among other studies, the fol
lowing information as summarized in 
the report of the Select Committee on 
GRAS substances (the Select Commit
tee), selected by the Life Sciences Re
search Office of the Federation of 
American Societies for Experimental 
Biology:

After reviewing available literature on 
phytic acid, Oberleas has concluded that 
the phosphate of phytic acid should be con
sidered as unavailable and also that zinc 
may not be utilizable when complexed by 
phytic acid at the pH of the small intestine 
of animals. Reinhold et al. observed nega
tive zinc and calcium balances in ' three 
human subjects fed diets rich in phytic acid 
(35 to 46 mg per kg body weight).

The oral LD«, of calcium acetate has been 
reported to be 4.28 g per kg in the rat. 
Prioreschi and Selye reported that 6 to 10 
forcibly restrained female rats (90 to 100 g 
body weight) died within 24 hours after an 
initial dose of 2 millimoles of calcium ace
tate in 3 ml water by gavage folldwed by a 
similar dose 8 hours later (total dose 6.3 g 
per kg). No deaths occurred when unre
strained rats were dosed similarly. One of 
ten rats died followirig a single dose of 4 mil
limoles in 3 ml water by gavage. Calcifying 
cardiovascular lesions were described only 
in animals of the groups in which deaths oc
curred.

The oral LD50 of calcium chloride in the 
rat is approximately 5 g per kg and in the 
rabbit 1.38 g per kg. Mahorner found the 
lethal oral dose to be above 2 g per kg for 
the dog. For man, the oral lethal dose is es
timated as 30 g. Hall has called attention to 
the use of calcium chloride (6 to 8 g per 
day) for infants afflicted with neonatal 
tetany. While corrosive effects of this sub
stance were reported in these cases, lethal
ity cannot be ascribed to use of calcium 
chloride even with these very high doses. 
However, Durlacher et al. reported that two 
infants died following the use of calcium 
chloride for treatment of tetany. One 
weighing 2,900 g was given 4 g of the sub
stance by gavage, and the other weighing
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3,060 g was given 3 g, followed by 1 g at each 
four-hour feeding thereafter. The author 
concluded that the recommended dose of 
this substance, ranging from 2 to 4. g, was 
dangerous for the newborn infant.

After intramuscular injection of calcium 
chloride in rats, Boyd and Seymour found 
.that the LD50 was about 25 mg per kg. How
ever, no toxic reactions were observed when 
this substance was administered orally in 
doses up to 1 g per kg indicating that cal
cium chloride given by gastric intubation is 
not absorbed well from the gastrointestinal 
tract.

The intravenous LD50 for calcium gluco
nate has been reported by Coulston et al. to 
be about 1 g per kg in the mouse.

Sharpless et al. studied a possible relation
ship between thyroid enlargement in rats 
and the administration of calcium salts. Cal
cium chloride was administered as 1 percent 
in the drinking water (about 2 g per kg body 
weight) over a period of 12 weeks. Calcium 
chloride caused no thyroid enlargement 
when compared to that produced by the 
basal diet except for a slight effect when vi
tamin D was present. No microscopic alter
ations were observed.

In a study conducted by Smith, calcium 
gluconate and calcium chloride were admin
istered by gavage to two groups of ten 200 g 
rats to give approximately 0.4 g of calcium 
per kg body weight per day (the gluconate 
as a suspension and the chloride in water so
lution). Five of the animals receiving cal
cium chloride for 65 days and two receiving 
calcium gluconate for 70 days died prior to 
sacrifice. Microscopic examination was 
made of the heart, kidney and liver from 
animals given the gluconate and no histo
logical alterations were observed. Similarly, 
no microscopic abnormalities were observed 
in the animals given calcium chloride. The 
author concluded that calcium chloride was 
more toxic than calcium gluconate when 
given orally.

Acidosis can be produced in rabbits given 
1.5 to 2.5 g per kg of calcium chloride. 
Twenty percent calcium chloride solutions 
(0,75 to 1.5 g per body weight) can produce 
severe gastric damage consisting of mucosal 
necrosis and ulceration in rabbits. In one in
stance, the stomach was perforated, but the 
intestine was free of lesions 48 hours after 
administration of the dose. Oral administra
tion of the same dosage of calcium chloride 
in more dilute solutions, ranging from 5 to 
15 percent, failed to produce lesions in older 
rabbits, but severe ulcers appeared in un
weaned young rabbits. Therefore, it appears 
that the toxic effect is caused by the con
centration of calcium chloride in the solu
tion rather than by the amount of calcium 
given.

Calcium from [45Ca] calcium phytate, 0.3 
percent supplement, was absorbed and de
posited in the femurs of five rats given the 
diet for 3 days. All rats remained healthy.

No short-term studies on calcium acetate 
have come to the attention of the Select 
Committee. No reports of long-term studies 
have come to the attention of the Select 
Committee on any of the calcium salts.

Lieberman, studying the therapeutic use 
of calcium gluconate as a calcium source for

man, administered 10 g of this salt orally to 
ten fasting individuals and to an additional 
ten after a standard breakfast. The salt pro
duced a definite diarrheal tendency in the 
subjects with empty stomach, but no unto
ward effects were reported for the group re
ceiving the salt after a meal.

No studies designed to test the carcinogen
icity or mutagenicity of calcium acetate, 
chloride, gluconate or phytate have been 
found by the Select Committee.

Teratologic studies of calcium chloride in 
mice, rats, and rabbits have been reported. 
Oral administration of up to 189 mg per kg 
in mice (day 6 through 15 of gestation), up 
to 176 mg per kg in rats (day 6 through 15 
of gestation), and up to 169 mg per kg in 
rabbits (day 6 through 18), had no clearly 
discernible effect on nidation or on mater
nal or fetal survival. The number of abnor
malities seen in either soft or skeletal tis
sues of the test groups did not differ from 
the number occurring spontaneously in the 
sham-treated controls.

Calcium chloride and calcium gluconate at 
levels up to 50 mg per kg of egg are reported 
to have no teratogenicity for the developing 
chick embryo; calcium gluconate exhibited 
only moderate embryotoxicity. These find
ings are not considered significant.

Qualified scientists of the Select 
Committee have carefully evaluated 
all of the available safety information 
on calcium acetate, calcium chloride, 
calcium gluconate, and calcium phy
tate. The Select Committee finds that:

Extensive studies have been made to de
termine the nutritional significance of cal
cium and its salts. Calcium and the acetate, 
chloride, and gluconate anions are common 
constituents of food and are metabolized by 
the normal metabolic processes in man. 
Phytic acid is a naturally occurring con
stituent of food stuffs of plant origin. The 
very limited use of calcium phytate appears 
insignificant in light of the natural occur
rence of phytic acid. A review of the concen
trations of calcium compounds normally 
present in or added to foods provides no evi
dence that suggests possible untoward ef
fects at these levels.

The Select Committee concludes 
that no evidence in the available infor
mation on calcium acetate, calcium 
chloride, calcium gluconate, and cal
cium phytate demonstrates, or sug
gests reasonable grounds to suspect, a 
hazard to the public when those sub
stance are used at levels that are now 
current or that might reasonably be 
expected in the future, Based upon his 
own evaluation of all available infor
mation on these ingredients, the Com
missioner agrees with this conclusion 
and concludes that no change in the 
current GRAS status of calcium ace
tate, calcium chloride, and calcium 
gluconate is justified.

The Commissioner believes, howev
er, that calcium phytate should be re
moved from the GRAS list as a direct

human food ingredient because no evi
dence indicates that it is currently 
used in food. In previsions GRAS af
firmation proposals, the Commissioner 
emphasized that use information 
(foods to which the ingredients are 
added, the intended technical effect, 
and the levels of addition) is very im
portant in assessing the safety of 
GRAS food ingredients.

One respondent in the National 
Academy of Sciences/National Re
search Council (NAS/NRC) survey of 
food .manufacturers in 1971-72 report
ed use of calcium phytate as a séques
trant in condiments and relishes. A 
followup inquiry by NAS/NRC indi
cated that this firm no longer uses cal
cium phytate in food, and further 
communication by FDA with a known 
manufacturer of food-grade calcium 
phytate revealed that such production 
was discontinued in 1975. Further
more, no information on calcium phy
tate was received in response to the 
agency’s request for specification and 
manufacturing method infomation, 
published in a notice in the F ederal 
R e g is t e r  of May 31, 1977 (42 FR 
27676). Because -/the Commissioner 
does not have any current food usage, 
specification, or manufacturing proce
dure information on this substance, he 
does not believe that continued listing 
of calcium phytate as ÔRAS for direct 
use in food would be in the public in
terest.

Although calcium phytate is being 
proposed for removal from GRAS 
status, it can receive future considera
tion in several ways. The Commission
er will reconsider its status provided 
the use information cited above is sub
mitted as comments on this proposal 
during the comment period. Alterna
tively, calcium phytate can be recon
sidered through petition procedures as 
outlined in § 170.35 or § 171.1 (21 CFR 
170.35 or 171.1, respectively).

A Select Committee report on GRAS 
phosphates that are used in food fur
ther discusses the absorption, metabo
lism, and excretion of dietary calcium 
and the interrelationships of calcium, 
phosphorus, and vitamin D. Other re
ports of the Select Committee on 
acetic acid and gluconates discuss or 
will discuss evidence for the metabo
lism of respective acetate and gluco
nate salts.

Copies of the scientific literature 
review and the report of the Select 
Committee on calcium acetate, cal
cium chloride, calcium gluconate, and 
calcium phytate and the teratologic 
evaluation of calcium chloride are 
available for review at the office of 
the Hearing Clerk (HFA-305), FDA, 
and may be purchased from the Na
tional Technical Information Service, 
5285 Port Royal Road, Springfield, VA 
22151, as follows:
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Title Order No. Price code •Price

Phosphates (Select Committee report)................................ ... PB-262-651/AS.......... ...... A03 $4.50
Acetic acid, sodium acetate; sodium diacetate (Select Com

mittee report).
PB-274-670/AS.......... ......  A02 4.00

Calcium séquestrants (scientific literature review)................. PB-223-843/AS.......... ......  A07 7.25
Certain calcium salts (Select Committee Report)................... PB-254-539/AS.......... ......  A02 4.00
Calcium chloride (teratologic study)....................................... PB-234-879/AS.......... ......  A03 4.50

•Price subject to change.

This proposed action does not affect the present use of calcium acetate, 
calcium chloride, calcium gluconate, and calcium phytate for pet food or animal 
feed.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 201(s), 
401, 409(d), 701 (a) and (e), 52 Stat. 
1046, 1055, 70 Stat. 919 as amended, 72 
Stat. 1784-1788 as amended (21 U.S.C. 
321(s), 341, 348(d), 371 (a) and (e))) 
and under authority delegated to the 
Commissioner (21 CFR 5.1), it is pro
posed that Parts 182,- 184, and 186 be 
amended as follows:

PART 182— SUBSTANCES GENERALLY 
RECOGNIZED AS SAFE

§ 182.70 [Amended]
1. In § 182.70 Substances migrating 

from cotton and cotton fabrics used in 
dry food packaging, by deleting the 
entry for “Calcium chloride.”
§ 182.90 [Amended]

2. In 182.90 Substances migrating to 
food from paper and paperboard prod
ucts, by deleting the entry for “Cal
cium chloride.”
§§ 182.1193, 182.1199, 182.6185,182.6193, 
182.6199,182.6219 [Deleted]

3. By deleting § 182.1193 Calcium 
chloride, § 182.1199 Calcium gluconate, 
§ 182.6185 Calcium acetate, § 182.6193 
Calcium chloride, § 182,6199 Calcium 
gluconate, and § 182.6219 Calcium phy
tate.
PART 184— DIRECT FOOD SUBSTANCES AF

FIRMED AS GENERALLY RECOGNIZED AS
SAFE

4. In Part 184, by adding new 
§§184.6185, 184.6193, and 184.6199 to 
read as follows:
§ 184.6185 Calcium acetate.

(a) Calcium acetate (CaíCaEUOíh, 
CAS Reg. No. 62-54-4), also called ace
tate of lime or vinegar salts, is the cal
cium salt of acetic acid. It is produced 
by the calcium hydroxide neutraliza
tion of acetic acid.

(b) The ingredient meets the specifi
cations of the Food Chemicals Codex, 
2d Ed. (1972),' which is incorporated 
by reference.

(c) The ingredient is used as a firm
ing agent as defined in § 170.3(oX10) of 
this chapter, pH control agent as de
fined in § 170.3(o)(23) of this chapter, 
processing aid as defined in 
§ 170.3(o)(24) of this chapter, seques-

1 Copies may be obtained from: National 
Academy of Sciences, 2101 Constitution 
Ave. NW., Washington, D.C. 20037.

trant as defined in § 170.3(o)(26) of 
this chapter, and stabilizer and thick
ener as defined in § 170.3(o)(28) of this 
chapter.

(d) The ingredient is used in foods, 
in accordance with § 184.1(b)(1) of this 
chapter, at levels not to exceed good 
manufacturing practices. Current good 
manufacturing practices result in a 
maximum, as served, level of: 0.02 per
cent in cheese as defined in 
§ 170.3(n)(5) of this chapter, 0.2 per
cent in gelatins, puddings, and fillings 
as defined in § 170.3(n)(22) of this 
chapter, 0.15 percent in sweet sauces, 
toppings, and syrups as defined in 
§ 170.3(n)(43) of this chapter, and 
0.0001 percent in all other food cate
gories.
§ 184.6193 Calcium chloride.

(a) Calcium chloride (CaCl2.2H20, 
CAS Reg. No. 10035-04-8) or anhy
drous calcium chloride (CaCl2, CAS 
Reg. No. 10043-52-4) is commercially 
obtained as a byproduct in the ammo
nia-soda (Solvay) process and as a 
joint product from natural salt brines, 
or is prepared by substitution reac
tions with other calcium and chloride 
salts.

(b) The ingredient meets the specifi
cations of the Food Chemicals Codex, 
2d Ed. (1972),1 which is incorporated 
by reference.

(c) The ingredient is used as an anti
caking agent as defined in § 170.3(o)(l) 
of this chapter, antimicrobial agent as 
defined in § 170.3(o)(2) of this chapter, 
curing or pickling agent as defined in 
§ 170.3(o)(5) of this chapter, firming 
agent as defined in § 170.3(o)(10) of 
this chapter, flavor enhancer as de
fined in §170.3(o)(ll) of this chapter, 
humectant as defined in § 170.3(o)(16) 
of this chapter, nutrient supplement 
as defined in § 170.3(o)(20) of this 
chapter, pH control agent as defined 
in § 170.3(0X 23) of this chapter, proc
essing aid as defined in § 170.3(o)(24) 
of this chapter, stabilizer and thicken
er as defined in § 170.3(0X28) of this 
chapter, surface-active agent as de
fined in § 170.3(o)(29) of this chapter, 
synergist as defined in § 170.3(o)(31) of 
this chapter, and texturizer as defined 
in § 170.3(0X32) of this chapter.

(d) The ingredient is used in foods, 
in accordance with § 184.1(b)(1) of this 
chapter, at levels not to exceed good 
manufacturing practices. Current good 
manufacturing practices result in a

maximum, as served, level of: 0.3 per
cent for baked goods as defined in 
§ 170.3(n)(l) of this chapter and for 
dairy product analogs as defined in 
§ 170.3(n)(10) of this chapter; 0.22 per
cent for nonalcoholic beverages and 
beverage bases as defined in 
§ 170.3(n)(3) of this chapter; 0.2 per
cent for cheese as defined in 
§ 170.3(n)(5) of this chapter, and for 
processed fruit and fruit juices as de
fined in § 170.3(n)(35) of this chapter; 
0.32 percent for coffee and tea as de
fined in § 170.3(n)(7) of this chapter; 
0.11 percent for condiments and rel
ishes as defined in § 170.3(n)(8) of this 
chapter; 0.15 percent for gravies and 
sauces as defined by § 17Q.3(n)(24) of 
this chapter; 0.1 percent for commer
cial jams and jellies as defined by 
§ 170.3(n)(28) of this chapter; 0.25 per
cent for meat products as defined in 
§ 170.-3(n)(29) of this* chapter; 2.0 per
cent for plant protein products as de
fined in § 170.3(n)(33) of this chapter; 
0.4 percent for processed vegetables 
and vegetable juices as defined in 
§ 170.3(n)(36) of this chapter; and 0.05 
percent or less for all other food cate
gories.

§ 184.6199 Calcium gluconate.
(a) Calcium gluconate

( [CH2OH( CHOH XCOOJjCa, CAS reg. 
No. 299-28-5) is the calcium salt of 
gluconic acid produced by neutraliza
tion of gluconic acid with lime or cal
cium carbonate.

(b) The ingredient meets the specifi
cation of the Food Chemicals Codex, 
2d Ed. (1972),1 which is incorporated 
by reference.

(c) The ingredient is used as a firm
ing agent as defined in § 170.3(o)(lO) of 
this chapter, formulation aid as de
fined in §170.3(o)(14) of this chapter, 
séquestrant as defined in § 170.3(o)(26) 
of this chapter, stabilizer or thickener 
as defined in § 170.3(oX28) of this 
chapter, and texturizer as defined in 
§ 170.3(0X32) of this chapter.

(d) The ingredient is used in foods, 
in accordance with § 184.1(b)(1) of this 
chapter, at levels not to exceed good 
manufacturing practices. Current good 
manufacturing practices result in a 
maximum, as served, level of: 1.75 per
cent for baked goods as defined in 
§ 170.3(n)(l) of this chapter, 0.4 per
cent for dairy product analogs as de
fined in § 170.3(n)(10) of this chapter, 
4.5 percent for gelatins and puddings 
as defined in § 170.3(n)(22) pf this 
chapter, and 0.01 percent in sugar sub
stitutes as defined in § 170.3(n)(42) of 
this chapter.

PART 186— INDIRECT FOOD SUBSTANCES A F
FIRMED AS GENERALLY RECOGNIZED AS
SAFE

5. In Part 186, by adding new 
§ 186.6193 to read as follows:
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186.6193 Calcium chloride
(a) Calcium chloride (CaCL ° 2H20, 

CAS Reg. No. 10035-04-8) or anhy
drous calcium chloride (CaCl2, CAS 
Reg. No. 10043-52-4) is commercially 
obtained as a byproduct in ammonia- 
soda (Solvay) process or as a joint 
product from natural salt brines, or is 
prepared , by substitution reactions 
with other calcium and chloride salts.

(b) The ingredient meets the specifi
cation of the Food Chemicals Codex, 
2d Ed. (1972),1 which is incorporated 
by reference.

(c) The ingredient is used or intend
ed for use in cotton and cotton fabrics 
used in dry food packaging and in 
paper and paperboard products used 
in food packaging.

(d) The ingredient is used in accord
ance with § 186.1(b)(1) of this chapter 
at levels not to exceed good manufac
turing practice.

The Commissioner hereby gives 
notice that he is unaware of any prior 
sanction for the use of these ingredi
ents in foods under conditions differ
ent from those proposed herein or in 
Part 181 (21 CFR Part 181). Any 
person who intends to assert or rely on 
such a sanction shall submit proof of 
its existence in response to this pro
posal. The regulation proposed above 
will constitute a determination that 
excluded uses would result in adultera
tion of the food in violation of section 
402 of the act (21 U.S.C. 342), and the 
failure of any person to come forward 
with proof of such an applicable prior 
sanction in response to this proposal 
constitutes a waiver of the right to 
assert or rely on such sanction at any 
later time. This notice also constitutes 
a proposal to establish a regulation 
under Part 181, incorporating the 
same provisions, in the event that 
such a regulation is determined to be 
appropriate as a result of submission 
of proof of such an applicable prior 
sanction in response to this proposal.

Interested persons may, on or before 
April 17, 1979, submit to the Hearing 
Clerk (HFA-305), Food and Drug Ad
ministration, Rm. 4-65, 5600 Fishers 
Lane, Rockville, MD 20857, written 
comments regarding this proposal. 
Four copies of all comments shall be 
submitted, except^ that individuals 
may submit single copies of comments, 
and shall be identified with the Hear
ing Clerk docket number found in 
brackets in the heading of this docu
ment. Received comments may be seen 
in the above office between the hours 
of 9 a.m. and 4 p.m., Monday through 
Friday.

In accordance with Executive Order 
12044, the economic effects of this 
proposal have been carefully analyzed, 
and it has been determined that the 
proposed rulemaking does not involve 
major economic consequences as de
fined by that order.

Dated: February 5, 1979.
W il l ia m  F. R a n d o lph , 

Acting Associate Commissioner 
for Regulatory Affairs.

N ote.—Incorporations by reference were 
approved by the Director of the Office of 
the Federal Register on July 10, 1973 and 
are on file in the F ederal R egister Library.

[FR Doc. 79-4783 Filed 2-15-79; 8:45 am]

[4210 -01 -M ]

DEPARTMENT OF HOUSING AND  
URBAN DEVELOPMENT

Federal Insurance Adm inistration  

[24  CFR Part 1917]

[Docket No. FI-5148]

N ATIO N A L FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determ ination for 
the City o f Irv ine, O range County, California

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Proposed rule.
SUMMARY: Technical information or 
comments are solicited on the pro
posed base (100-year) flood elevations 
listed below for selected locations in 
the City of Irvine, Orange County, 
California. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt 
or show evidence of being already in 
effect in order to qualify or remain 
qualified for participation in the na
tional flood insurance program 
(NFIP).
DATE: The period for comment will 
be ninety (90) days following the 
second publication of this proposed 
rule in a newspaper of local circulation 
in the above-named community.
ADDRESS: Maps and other informa
tion showing the detailed outlines of 
the flood-prone areas and the pro
posed base (100-year) flood elevations 
are available for review at City Hall, 
17200 Jamboree Road, Irvine, Califor
nia. Send comments to: Mr. William 
Wollett, City Manager, City of Irvine, 
City Hall, 17200 Jamboree Road 
Irvine, California 92713.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, Room 5270, 451 Seventh Street 
SW., Washington, D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the proposed determi
nations of base (100-year) flood eleva
tions for the City of Irvine, California,

in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added section 1363 to the National 
Flood Insurance Act of 1968 (Title 
XIII of the Housing and Urban Devel
opment Act of 1968 (Pub. L. 90-448)), 
42 U.S.C. 4001-4128, and 24 CFR 
1917.4(a).

These elevations, together with the 
flood plain management measures re
quired by § 1910.3 of the program reg
ulations, are the minimum that are re
quired. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain manage
ment requirements. The community 
may at any time enact stricter require
ments on its own, or pursuant to poli
cies established by other Federal, 
State, or regional entities. These pro
posed elevations will also be used to 
calculate the appropriate flood insur
ance premium rates for new buildings 
and their contents and for the second 
layer of insurance on existing build
ings and their contents.

The proposed base (100-year) flood 
elevations for selected locations are:

Elevation 
in feet.

Source of flooding Location national
geodetic
vertical
datum

Bonita Creek........ . New McArthur 
Boulevard*.

36

Coyote Canyon Road-60 
feet**.

164

.Coyote Canyon Road-20 
feet***.

173

Coyote Canyon Coyote Canyon Road-40 181
Wash. , feet***.

Laguna Road San Diego Freeway 184
Wash. Culvert-50 feet***. ~

Laguna Freeway*........... 222
Sand Canyon University Drive-100 24

Wash. feet***.
Ridgeline Drive-50 

feet***.
98

At Sand Canyon 
Reservoir.

197

San Diego Creek... Sand Canyon Avenue*.... 145
Laguna Freeway (State 

Route 133)*.
171

Interstate Highway 5 
(San Diego Freeway )- 

> 100 feet***.

255

San Diego Creek At confluence with San 220
Tributary 1. Diego Creek.

Serrano Creek.....„ Interstate Highway 5*.... 251
Atchison, Topeka and 

Santa Fe Railway-100 
feet**..

303

Atchison, Topeka and 
Santa Fe Railway-50 
feet***.

310

Valencia Storm 
Channel.

Culver Drive-50 feet***... 68

Peters Canyon North of intersection of 58
Wash. Harvard Avenue and 

Atchison, Topeka and 
Santa Fe Railway.

* At centerline
•* Downstream from centerline 
♦*• Upstream from centerline 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended
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(42 U.S.C. 4001-4128); and Secretary's dele
gation of authority to Federal Insurance 
Administrator, 43 FR 7719.)

In accordance with Section 7(o)C4) of the 
Department of HUD Act, Section 324 of the 
Housing and Community Amendments of 
1978, P.L. 95-557, 92 ST AT. 2080, this pro
posed rule has been granted waiver of Con
gressional review requirements in order to 
permit it to take effect on the djite indicat
ed.

Issued: February 6, 1979.
G lo r ia  M. J im e n e z , 

Federal Insurance Administrator. 
[FR Doc. 79-4924 Filed 2-15-79; 8:45 am]

14210-01-M ]
[2 4  CFR Port 1917]

[Docket No. FI-5149]

N ATIO N A L FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determ ination for  
the C ity o f Dalton, W h itfie ld  County, Georgia

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: proposed rule.
SUMMARY: Technical information or 
comments are solicited on the pro
posed base (100-year) flood elevations 
listed below for selected locations in 
the City of Dalton, Whitfield County, 
Georgia. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt 
or show evidence of being already in 
effect in order to qualify or remain 
qualified for participation in the na
tional flood insurance program 
(NFIP).
DATE: The period for comment will 
be ninety (90) days following the 
second publication of this proposed 
rule in a newspaper of local circulation 
in the above-named community.
ADDRESS: Maps and other informa
tion showing the detailed outlines of 
the flood-prone areas and the pro
posed base (100-year) flood elevations 
are available for review at the City Ad
ministrator’s Office, King and Pentz. 
Streets, P.O. Box 1205, Dalton, Geor
gia 30720. Send comments to: Mayor 
Ellis or Mr. A1 Rollins, City Adminis
trator, P.O. Box 1205, Dalton, Georgia 
30720.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, Room 5270, 451 Seventh Street 
SW., Washington, D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the proposed determi
nations of base (100-year) flood eleva
tions for the City of Dalton, Whitfield

County, Georgia, in accordance with 
section 110 of the Flood Disaster Pro
tection Act of 1973 (Pub. L. 93-234), 87 
Stat. 980, which added section 1363 to 
the National Flood Insurance Act of 
1968 (Title XIII of the Housing and 
Urban Development Act of 1968 (Pub. 
L. 90-448)), 42 U.S.C. 4001-4128, and 
24 CFR 1917.4(a).

These elevations, together with the 
flood plain management measures re
quired by § 1910.3 of the program reg
ulations, are the minimum that are re
quired. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain manage
ment requirements. The community 
may at any time enact stricter require
ments on its own, or pursuant to poli
cies established by other Federal, 
State, or regional entities. These pro
posed elevations will also be used to 
calculate the appropriate flood insur
ance premium rates for new buildings 
and their contents and for the second 
layer of insurance on existing build
ings and their contents.

The proposed base (100-year) flood 
elevations for. selected locations are:

Elevation, 
in feet,

Source of flooding Location national
geodetic
vertical
datum

Tar Creek Just upstream of 714
Tributary. Riverbend Drive.

Tar Creek............. Downstream of 
Lakemont Drive.

753

Just upstream of 
Conway Street.

734

Just downstream of Dee 
Street.

711

McLellan Creek.... Just upstream of 
Huntington Road.

778

Just upstream of 
Tiffany Road.

761

Just upstream of the 
Intersection of U.S. 41 
and Highway 75.

721

Crown Creek......... Just upstream of UJS. 
Highway 41.

732

City Park Branch.. Just downstream of 
Mitchell St.

705

Slaughter Pen Just upstream of New 721
Creek. Morris Street.

Just downstream of 
James Street.

694

Colony Creek........ Just upstream of 
Underwood Street.

690

Mill Creek............ Just downstream of 1-75 722
Just upstream of North 

Glenwood Avenue.
703

Drowning Bear Just upstream of South 708
Creek. Hamilton Road.

Stacy Branch:.....;. Just upstream of 
Lakeland Road.

696

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
(42 U.S.C. 4001-4128); and Secretary’s dele
gation of authority to Federal Insurance 
Administrator, 43 FR 7719.)

In accordance with Section 7(o)(4) of the 
Department of Housing and Urban Develop
ment Act, Section 324 of the Housing and 
Community Amendments of 1978, Pub. L.

95-557, 92 Stat. 2080, this proposed rule has 
been granted waiver of Congressional review 
requirements in order to permit it take 
effect on the date indicated.

Issued: February 6, 1979.
G lo r ia  M. J im e n e z , 

Federal Insurance Administrator.
[FR Doc. 79-4925 Filed 2-15-79; 8:45 am]

[4210 -01 -M ]

[2 4  CFR Part 1917]

[Docket No. FI-5150]

N ATIO N A L FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determ ination for 
the Town o f G eorgetow n, Floyd County, In
diana

AGENCY: Federal Insurance Adminis
tration, HUD.
ACT7ION: Proposed rule.
SUMMARY: Technical information or 
comments are solicited on the pro
posed base (100-year) flood elevations 
listed below for selected locations in 
the Town of Georgetown, Floyd 
County, Indiana. These base (100- 
year) flood elevations are the basis for 
the flood plain management measures 
that the community is required to 
either adopt of show evidence of being 
already in effect in order to qualify or 
remain qualified for participation in 
the National Flood Insurance Program 
(NFIP).
DATES: The period for comment will 
be ninety (90) days following the 
second publication of this proposed 
rule in a newspaper of local circulation 
in the above-named community.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood-prone areas and the pro
posed base (100-year) flood elevations 
are available for review at the Town 
Hall, Georgetown, Indiana. Send com
ments to: Mr. Kenneth Lone, Presi
dent, Town of Georgetown, Town 
Hall, Georgetown, Indiana 47122. At
tention: Mr. Larry Wetzel, Vice Presi
dent.
FOR FUURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, Room 5270, 451 Seventh
Street, SW., Washington, D.Ç. 20410, 
202-755-5581 or Toll Free Line 800- 
424-8872.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the proposed determi
nations of base (100-year) flood eleva
tions for the Town of Georgetown, in 
accordance with section 110 of the 
Flood Disaster Protection Act of 1973
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(Pub. L. 93-234), 87 Stat. 980, which 
added section 1363 to the National 
Flood Insurance Act of 1968 (Title 
XIII of the Housing and Urban Devel
opment Act of 1968 (Pub. L. 90-448), 
42 U.S.C. 4001-4128, and 24 CFR Part 
1917.4(a)). >'■■■

These elevations, together with the 
flood plain management measures re
quired by § 1910.3 of the program reg
ulations, are the minimum that are re
quired. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain manage
ment requirements. The community 
may at any time enact stricter require
ments on its own, or pursuant to poli
cies established by other Federal, 
State or regional entities. These pro
posed elevations will also be used to 
calculate the appropriate flood insur
ance premium rates for new buildings 
and their contents and for the second 
layer of insurance on existing build
ings and their contents.

The proposed base (100-year) flood 
elevations for selected locations are:

Elevation. 
In feet

Source of Flooding Location national
geodetic
vertical
datum

Georgetown Creek About 1,300 feet 680
downstream of Main 
St.

Downstream corporate 683
limits.

Just upstream of Main 688
St.

Just upstream of 695
George town-Lanesville 
Rd.

Just upstream of Walts 709
Rd.

About 1,500 feet 736
upstream from 
Baylor-Wissman Rd.

(National Flood Insurance Act of 1968 (Title 
XIII of Housing And Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and the Secretary’s del
egation of authority to Federal Insurance 
Administrator, 43 FR 7719). * .

In accordance with Section 7(o)(4) of the 
Department of HUD Act, Section 324 of the 
Housing and Community Amendments of 
1978, Pub. L. 95-557, 92 Stat. 2080, this pro
posed rule has been granted waiver of Con
gressional review requirements in order to 
permit it take effect on the date indicated.

Issued: February 6, 1979.
G l o r ia  M. J im e n e z , 

Federal Insurance Administrator.
[FR Doc. 79-4926 Filed 2-15-79: 8:45 am]

[4210 -01 -M ]
[2 4  CFR Part 1917]

[Docket No. FI-5151]
N ATIO N A L FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determ ination for 
the O 'ty o f W h ite  Plains, Westchester 
County, N ew  York

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Proposed rule.
SUMMARY: Technical information or 
comments are solicited on the pro
posed base (100-year) flood elevations 
listed below for selected locations in 
the City of White Plains, Westchester 
County, New York.

These base (100-year) flood eleva
tions are the basis for the flood plain 
management measures that the com
munity is required to either adopt or 
show evidence of being already in 
effect in order to qualify or remain 
qualified for participation in the Na
tional Flood Insurance Program 
(NFIP).
DATES: The period for comment will 
be ninety (90) days following the 
second publication of this proposed 
rule in a newspaper of local circulation 
in the above-named community.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood-prone areas and the pro
posed base (100-year) flood elevations 
are available for review at the White 
Plaines Planning Department, Munici
pal Building Annex, White Plains, 
New York. Send comments to: Honor
able Alfred DelVecchio Mayor of 
White Plains Municipal Building 
White Plains, New York 10601.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator Office of Flood Insur
ance 202 755-5581 or toll-free line 
800-424-8872 Room 5270 451 Seventh 
Street, SW Washington, D.C. 20410. 

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the proposed determi
nations of base (100-year) flood eleva
tions for the City of White Plains, 
Westchester County, New York in ac
cordance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448)), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the 
flood plain management measures re
quired by § 1910.3 of the program reg
ulations, are the minimum that are re
quired. They should not be construed 
to mean the community must change 
any existing ordinances that are more

stringent in their flood plain manage
ment requirements. The community 
may at any time enact stricter require
ments on its own, or pursuant to poli
cies established by other Federal, 
State, or regional entities. These pro
posed elevations will also be used to 
calculate the appropriate flood insur
ance premium rates for new buildings 
and their contents and for the second 
layer of insurance of existing buildings 
and their contents.

The proposed base (100-year) flood 
elevations for selected locations are:

Source of Flooding Location

Elevation 
in feet, 

national 
geodetic 
vertical 
datum

....... 179
Hamilton Ave.......... .........  186

* Cemetry Rd............. ........ 189
Upstream Corporate 
. Limits.

196

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator 43 FR 7719).

In accordance with Section 7(o)(4) of the 
Department of HUD Act, Section 324 of the 
Housing and Community Amendments of 
1978, Pub. L. 95-557, 92 STAT. 2080, this 
proposed rule has been granted waiver of 
Congressional review requirements in order 
to permit it to take effect on the date indi
cated.

Issued: February 6, 1979.
G lo r ia  M. J im e n e z , 

Federal Insurance 
Administrator.

[FR Doc. 79-4927- Filed 2-15-79; 8:45 am]

[4210 -01 -M ]
[2 4  CFR Port 1917]

[Docket No. FI-5152]
N A TIO N A L FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determ inations for  
the Township o f M ap le  Shade, Burlington 
County, N ew  Jersey

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Proposed rule.
SUMMARY: Technical information or 
comments are solicited on the pro
posed base (100-year) flood elevations 
listed below for selected locations in 
the Township of Maple Shade, Bur
lington County, New Jersey. These 
base (100-year) flood elevations are 
the basis for the flood plain manage
ment measures that the community is 
required to either adopt or show evi
dence of being already in effect in 
order to qualify or remain qualified
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for participation in the National Flood 
Insurance Program (NFIP).
DATE: The period for comment will 
be ninety (90) days following the 
second publication of this proposed 
rule in a newspaper of local circulation 
in the above-named community.
ADDRESS: Maps and other informa
tion showing the detailed outlines of 
the flood-prone areas and the pro
posed base (100-year) flood elevations 
are available for review at the Munici
pal Building, Main Street, Maple 
Shade, New Jersey. Send comments to: 
Honorable Geprge R. Weaver, Mayor 
of Maple Shade, Municipal Building, 
Main Street, Maple Shade, New Jersey 
08052.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, Room 5270, 451 Seventh
Street, SW., Washington, D.C. 20410,
202-755-5581 or toll-free Line 800-
424-8872.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the proposed determi
nations of base (100-year) flood eleva
tions for the Township of Maple 
Shade, Burlington County, New Jersey 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added section 1363 to the National 
Flood Insurance Act of 1968 (Title 
XIII of the Housing and Urban Devel
opment Act of 1968 (Pub. L. 90-448)), 
42 U.S.C. 4001-4128, and 24 CFR 
1917.4(a).

These .elevations, together with the 
flood plain management measures re
quired by § 1910.3 of the program reg
ulations, are the minimum that are re
quired. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain manage
ment requirements. The community 
may at any time enact stricter require
ments on its own, or pursuant to poli
cies established by other Federal, 
State, or regional entities. These pro
posed elevations will also be used to 
calculate the appropriate flood insur
ance premium rates for new buildings 
and their contents and for the second 
layer of insurance on exisitng build
ings and their contents.

The proposed base (100-year) flood 
elevations for selected locations are:

Elevation 
in feet.

Source of Flooding Location National
Geodetic
vertical
datum

South Branch....... Downstream Corporate 
Limits.

11

Pennsauken Creek State Route 38 
(Upstream).

24

Kings Highway............ ' 30
Upstream Corporate 

Limits.
35

North Branch....... Downstream Corporate 
Limits.

10

Pennsauken Creek Main S treet.................... 11
Lenolu Road................... 12

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator 43 FR 7719).

In accordance with Section 7(o)(4) of the 
Department of HUD Act, Section 324 of the 
Housing and Community Amendments of 
1978, Pub. L. 95-557, 92 Stat. 2080, this pro
posed rule has been granted waiver of Con
gressional review requirements in order to 
permit it to take effect on the date indicat
ed.

Issued: February 6,1979.
G l o r ia  M. J im e n e z ,

Federal Insurance 
Administrator.

[FR Doc. 79-4928 Filed 2-15-79; 8:45 am)

[4210-01-M ]

[2 4  CFR Par« 1917]

[Docket No. FI-5153]
N A TIO N A L FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determ ination for 
the Borough o f A sp inw all, A llegheny  
County, Pennsylvania

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Proposed rule.
SUMMARY: Technical information or 
comments are solicited on the pro
posed base (100-year) flood elevations 
listed below for selected locations in 
the Borough of Aspinwall, Allegheny 
County, Pennsylvania. These base 
(100-year) flood elevations are the 
basis for the flood plain management 
measures that the community is re
quired to either adopt or show evi
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).
DATES: The period for comment will 
be ninety (90) days following the 
second publication of this proposed 
rule in a newspaper of local circulation 
in the above-named community.
ADDRESSES: Maps and other infor
mation showing the detailed outlines 
of the flood-prone areas and the pro

posed base (100-year) flood elevations 
are available for review at the Bor
ough Building, 217 Commerce Avenue, 
Aspinwall, Pennsylvania. Send com
ments to: Mr. John Marmarella, Presi
dent of the Borough Council of Aspin
wall, 217 Commercial Avenue, Aspin
wall, Pennsylvania 15215.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, Room 5270, 451 Seventh
Street, SW., Washington, D.C. 20410, 
202-755-5581 or toll-free Line 800- 
424-8872.

SUPPLEMENTARY INFORMATION: 
The Federal Insurance Administrator 
gives notice of the proposed determi
nations of base (100-year) flood eleva
tions for the Borough of Aspinwall, 
Allegheny County, Pennsylvania in ac
cordance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448)), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the 
flood plain management measures re
quired by § 1910.3 of the program reg
ulations, are the minimum that are. re
quired. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain manage
ment requirements. The community 
may at any time enact stricter require
ments on its own, or pursuant to poli
cies established by other Federal, 
State, or regional entities. These pro
posed elevations will also be used to 
calculate the appropriate flood insur
ance premium rates for new buildings 
and their contents and for the second 
layer of insurance on existing build
ings and their contents.

The proposed base (100-year) flood 
elevations for selected locations are:

Elevation 
in feet,

Source of flooding Location National
geodetic
vertical
datum

-Allegheny River.... Downstream Corporate 738
Limits.

ConRail Bridge..............  738
- Upstream Corporate 738

Limits.

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator 43 FR 7719.)

In accordance with Section 7(o)(4) of the 
Department of HUD Act, Section 324 of the
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Housing and Community Amendments of 
1978, Pub. L. 95-557, 92 Stat. 2080, this pro
posed rule has been granted waiver of Con
gressional review requirements in order to 
permit it to take effect on the date indicat
ed  
••ni^Issued: February 6, 1979.

G lo r ia  M . J im e n e z , 
Federal Insurance Administrator.

tPR Doc. 79-4929 Piled 2-15-79; 8:45 am]

[4210-01 -M ]

[24  CFR Part 1917]

[Docket No. FI-5154]

N ATIO N A L FLOOD INSURANCE PROGRAM

Proposed Flood Elevation Determ inations for 
Tbe Borough o f Union Beach, Monmouth  
County, N ew  Jersey

AGENCY: Federal Insurance Adminis
tration, HUD.
ACTION: Proposed rule.

SUMMARY: Technical information or 
comments are solicited on the pro
posed base (100-year) flood elevations 
listed below for selected locations in 
the Borough of Union Beach, Mon
mouth County, New Jersey. These 
base (100-year) flood elevations are 
the basis for the flood plain manage
ment measures that the community is 
required to either adopt or show evi
dence of being already in effect in 
order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP).
DATES: The period for comment will 
be ninety (90) days following the 
second publication of this proposed 
rule in a newspaper of local circulation 
in the above-named community.

Mr. Richard Krimm, Assistant Ad
ministrator, Office of Flood Insur
ance, Room 5270, 451 Seventh
Street, SW., Washington, D.C. 20410, 
202-755-5581 or toll-free Line 800- 
424-8872.

SUPPLEMENTARY INFORMATION:
The Federal Insurance Administrator 
gives notice of the proposed determi
nations of base (100-year) flood eleva
tions for the Borough of Union Beach, 
Monmouth County, New Jersey in ac
cordance with section 110 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), 87 Stat. 980, which added 
section 1363 to the National Flood In
surance Act of 1968 (Title XIII of the 
Housing and Urban Development Act 
of 1968 (Pub. L. 90-448)), 42 U.S.C. 
4001-4128, and 24 CFR 1917.4(a).

These elevations, together with the 
flood plain management measures re
quired by § 1910.3 of the program reg
ulations, are the minimum that are re
quired. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain manage
ment requirements. The community 
may at any time enact stricter require
ments on its own, or pursuant to poli
cies established by other Federal, 
State, or regional entities. These pro
posed elevations will also be used to 
calculate the appropriate flood insur
ance premium rates for new buildings 
and their contents and for the second 
layer of insurance on existing build
ings and their contents.

The proposed base (100-year) flood 
elevations for selected locations are:

Source of Flooding Location

Elevation 
in feet, 

national 
geodetic 
vertical 
datum

Raritan Bay.......... Entire Shoreline............. 12
Thorn’s Creek Conrail.................. ............. 7

(backwater from
Waackaack
Creek).

Issued: February 6, 1979.

G l o r ia  M . J im e n e z , 
Federal Insurance Administrator.

[FR Doc. 79-4930 Filed 2-15-79; 8:45 am]

[6560-01-M ]

ENVIRONMENTAL PROTECTION 
AGENCY 

[4 0  CFR Port 6 5 ]

[FRL 1057-7]
STATE A N D  FEDERAL ADMINISTRATIVE  

ORDERS PERMITTING A  DELAY IN  COMPLI
ANCE W ITH STATE IMPLEMENTATION PLAN  
REQUIREMENTS

Proposed A pprova l o f ah A dm inistrative O rder 
Issued by Ohio Environmental Protection 
A gency to Buckeye Steel Castings

AGENCY: U.S. Environmental Protec
tion Agency.
ACTION: Proposed rule.
SUMMARY: U.S. EPA proposes to ap
prove an Administrative Order issued 
by the Ohio Environmental Protection 
Agency to Buckeye Steel Castings. 
The Order requires the company to 
bring air emissions from it electric arc 
furnace in Columbus, Ohio, into com
pliance with certain regulations con
tained in the federally approved Ohio 
State implementation Plan (SIP) by 
July 1, 1979. Because the Order has 
been issued to a major source and per
mits a delay in compliance with provi
sions of the SIP, it must be approved 
by U.S. EPA before it becomes effec
tive as a Delayed Compliance Order 
under the Clean Air Act (the Act). If 
approved by U.S. EPA, the Order will 
constitute an addition to the SIP. In 
addition, a source in compliance with 
an approved Order may not be sued 
under the Federal enforcement or citi
zen suit provisions of the Act for viola
tions of the SIP regulations covered 
by the Order. The purpose of this 
notice is to invite public comment on 
U.S. EPA’s proposed approval of the 
Order as a Delayed Compliance Order. 
DATE: Written comments must be re
ceived by March 19, 1979.
ADDRESSEES: Comments should be 
submitted to Director, Enforcement 
Division, U.S. Environmental Protec
tion Agency, Region V, 230 South 
Dearborn Street, Chicago, Illinois 
60604. The State Order, supporting 
material, and public comments re
ceived in response to this notice may 
be inspected and copied (for appropri
ate charges) at this address during 
normal business hours.
FOR FURTHER INFORMATION 
CONTACT:

Cynthia Colantoni, Enforcement Di
vision, U.S. environmental Protec
tion Agency, 210 South Dearborn 
Street, Chicago, Illinois 60604, (312) 
353-2082.

SUPPLEMENTARY INFORMATION: 
Buckeye Steel Castings operates an 
electric arc furnace at Columbus, 
Ohio. The Order under consideration 
addresses emissions from the facility, 
which is subject to Ohio Administra-

ADDRESS: Maps and other informa
tion showing the detailed outlines of 
the flood-prone areas and the pro
posed base (100-year) flood elevations 
are available for review at the Bor
ough Hall, Florence Avenue, Union 
Beach, New Jersery. Send comments 
to: Honorable Vincent L. Farley, 
Mayor of Union Beach, Borough Hall, 
Florence Avenue, Union Beach, New 
Jersey 07735.

FOR FURTHER INFORMATION 
CONTACT:

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development 
Act of 1968), effective January 28, 1969 (33 
FR 17804, November 28, 1968), as amended; 
42 U.S.C. 4001-4128; and Secretary’s delega
tion of authority to Federal Insurance Ad
ministrator 43 FR 7719.)

In accordance with Section 7(o)(4) of the 
Department of HUD Act, Section 324 of the 
Housing and Community Amendments of 
1978, Pub. L. 95-557, 92 Stat. 2080, this pro
posed rule has been granted waiver of Con
gressional review requirements in order to 
permit it to take effect on the date indicat
ed.
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tive Code 3745-17-07 and 3745-17-11. 
The regulations limit the emissions of 
particulate matter, and are part of the 
federally approved Ohio State Imple
mentation Plan. The Order requires 
final compliance with the regulations 
of July 1, 1979, through the installa
tion of a baghouse. The source has sat-? 
isfied the first three increments con
tained in the Order.

Because this Order has been issued 
to a major source of particulate 
matter emissions and permits a delay 
in compliance with the applicable reg
ulations it must be approved by U.S. 
EPA before it becomes effective as a 
Delayed Compliance Order under Sec
tion 113(d) of the Act. U.S. EPA may 
approve the order only if it satisfies 
the appropriate requirements, of this 
subsection.

If the Order is approved by U.S. 
EPA, source compliance with its terms 
would preclude Federal enforcement 
action under Section 113 of the Act 
against the source for violations of the 
regulations covered by the Order 
during the period the Order is in 
effect. Enforcement against the source 
under the citizen suit provision of the 
Act (Section 304) would be similarly 
precluded. If approved, the Order 
would also constitute and addition to 
the Ohio SIP.

All interested persons are invited to 
submit written comments on the pro
posed Order. Written comments re
ceived by the date specified above will 
be considered in determining whether 
U.S. EPA may approve the Order. 
After the public comment period, the 
administrator of U.S. EPA will publish 
in the F ederal R e g is t e r  the Agency’s 
final action on the Order in 40 CFR 
Part 65.
(Authority: 42 U.S.C. 7413, 7601.)

Dated: January 30,1979.
VALDUS V. ADAMKUS,

Acting Regional Administrator, 
Region V.

Before the Ohio Environmental Protec
tion Agency.

In the Matter of: Buckeye Steel Castings, 
2211 Parsons Avenue, Columbus, Ohio 
43207. The Director of Environmental Pro
tection, (hereinafter “Director”), hereby 
makes the following Findings of Fact and, 
pursuant to Sections 3704.03(S) and (I) and 
3704.031 of the Ohio Revised Code and in 
accordance with Section 113(d) of the Clean 
Act, as amended, 42 U.S.C. 7401 et seq., 
issues the following Orders which will not 
take effect until the Administrator of the 
United States Environmental Protection 
Agency has approved their issuance under 
the Clean Air Act.

F inding of F act

1. Buckeye Steel Castings, (hereinafter 
“Buckeye”), operates an electric arc furnace 
which serves its facility located at 2211 Par
sons, Columbus, Ohio 43207.

2. In the course of operation of said arc 
furnace air contaminants are emitted in vio-
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lation of OAC Rules 3745-17-11 and 3745- 
17-07.

3. Buckeye is unable to immediately 
comply with OAC Rules 3745-17-11 and 
3745-17-07.

4. Potential emissions of particulates from 
the arc furnace are approximately 1110 tons 
per year; therefore Buckeye constitutes a 
major source under Section 302(j) of the 
Clean Air Act, as amended.

5. The compliance schedule set forth in 
the Orders below requires compliance with 
OAC Rules 3745-17-11 and 3745-17-07 as ex
peditiously as practicable.

6. Implementation by Buckeye of the in
terim requirements contained in the Orders 
below will fulfill the requirements of Sec
tion 113(d)(7) of the Clean Air Act, as 
amended.

7. It is technically and economically un
reasonable to require Buckeye to install and 
operate a continuous opacity monitoring 
system on the arc furnace prior to achieving 
compliance with the Orders specified below, 
since Buckeye is currently unable to comply 
with the requirements of OAC 3745-17-07 
pertaining to visible emissions, no data 
would be produced which is not already 
known, and, therefore, no purpose would be 
served.

8. The Director’s determination to issue 
the Orders set forth below is based upon his 
consideration of reliable, probative and sub
stantial evidence relating to the technical 
feasibility and economic reasonableness of 
compliance with such Orders, and their re
lation to benefits to the people of the State 
to be derived from such compliance.

O rder

Whereupon, after due consideration of 
the above Findings of Fact, the Director 
hereby issues the following Orders pursuant 
to Sections 3704.03 (S) and (I) and 3704.031 
of the Ohio Revised Code in accordance 
with Section 113(d) of the Clean Air Act, as 
amended, 42 U.S.C. 7401 et seq., which will 
not take effect until the Administrator of 
the United States Environmental Protection 
Agency has approved their issuance under 
the Clean Air Act.

Buckeye shall bring its arc furnace located 
at 2211 Parsons Avenue into final compli
ance with OAC Rules 3745-17-11 and 3745- 
17-07 by installing a baghouse no later than 
July 1, 1979.

2. Compliance with Order (1) above shall 
be achieved by Buckeye in accordance with 
the following schedule on or before the 
dates specified:

Submit final control plans—Complete.
Award contract(s)—Complete.
Begin construction—Complete.
Complete construction—June 1, 1979.
Testing of equipment—June 15, 1979.
Achievement of final compliance with 

OAC Rules 3745-17-11 and 3745-17-07—July 
1, 1979.

3. Pending achievement of compliance 
with Order (1) above, Buckeye shall comply 
with the following interim requirements 
which are determined-to be reasonable and 
to be the best practicable system(s) of emis
sion reduction, and which are necessary to 
ensure compliance with OAC Rules 3745-17- 
11 and 3745-17-07 insofar as Buckeye is able 
to comply with them during the period this 
Order is in effect in accordance with Section 
113(d)(7) of the Clean Air Act, as amended.

Such interim requirements shall include:
a. Buckeye shall immediately institute a 

regular maintenance program to minimize 
emissions from the arc furnace.

b. Buckeye shall continue to properly 
maintain and use the United McGill bag- 
house to minimize emissions from the arc 
furnace.

4. Within five (5) days after the scheduled 
achievement date of each of the increments 
of progress specified in the compliance 
schedule in Order (2) above, Buckeye shall 
submit a written progress report to the Cen
tral District Office. The person submitting 
these reports shall certify whether each in
crement of progress has been achieved and 
the date it was achieved. The reports shall 
include the facility’s status of compliance 
with the interim control requirements in 
Order (3) above.

5. Buckeye shall conduct emission tests on 
the arc furnace to verify compliance with 
Order (1) above. Such tests shall be con
ducted no later than the date specified in 
the compliance schedule in Order (2) above 
in accordance with procedures approved by 
the Director. Written notification of intent 
to test shall be provided to the Central Dis
trict Office thirty (30) days prior to the test
ing date.

6. Buckeye is hereby notified that unless 
it is exempted under Section 120(a)(2)(B) or 
(C) of the Clean Air Act, as amended, fail
ure to achieve final compliance with Order 
(1) above by July 1, 1979, will result in a re
quirement to pay a non-compliance penalty 
under Section 120 of the Clean Air Act, as 
amended.

These orders will not take effect until the 
Administrator of the United States Environ
mental Protection Agency has approved 
their issuance under the Clean Air Act.

Dated: December 29, 1978.
N ed E. W il l ia m s , P. E.

Director of Environmental 
Protection.

W aiver

Buckeye Steel Castings agrees that the at
tached Findings and Orders are lawful and 
reasonable and agrees to comply with the 
attached Orders. Buckeye Steel Castings 
hereby waives the right to appeal the issu
ance or terms of the attached Findings and 
Orders to the Environmental Board of 
Review, and it hereby waives any and all 
rights it might have to seek judicial review 
of said Findings and Orders either in law or 
equity. Buckeye Steel Castings also waives 
any and all rights it might have to seek judi
cial review of any approval by U.S. EPA of 
the attached Findings and Orders or to seek 
a stay of enforcement of said Findings and 
Orders in connection with any judical 
review of Ohio’s air implementation plan or 
portion thereof.

Dated: September 22,1978.
J ohn T. H ughes,

President, Authorized Representative 
of Buckeye Steel Castings.

[FR Doc. 79-5003 Filed 2-15-79; 8:45 am]
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[6560-01-M ]

[4 0  CFR Part 6 5 ]

[FRL 1057-6]

STATE A N D  FEDERAL ADMINISTRATIVE  
;1 ORDERS PERMITTING A  DELAY IN  COMPLI

ANCE WITH STATE IMPLEMENTATION PLAN  
REQUIREMENTS

Proposed A pprova l O f An A dm inistrative  
O rder Issued By Ohio Environmental Protec
tion Agency To Austin Powder Co.

AGENCY: U.S. Environmental Protec
tion Agency.
ACTION: Proposed Rule.
SUMMARY: U.S. EPA proposes to ap
prove an Administrative Order Issued 
by the Ohio Environmental Protection 
Agency to Austin Powder Company. 
The Order requires the company to 
bring air emissions from its boilers in 
McArthur, Ohio, into compliance with 
certain regulations contained in the 
federally approved Ohio State Imple
mentation Plan (SIP) by July 1, 1979. 
Because the Order has been issued to 
a major source and permits a delay in 
compliance with provisions of the SIP, 
it must be approved by U.S. EPA 
before it becomes effective as a De
layed Compliance Order under the 
Clean Air Act (the Act). If approved 
by U.S. EPA, the Order will constitute 
an addition to the SIP. In addition, a 
source in compliance with an approved 
Order may not be sued under the Fed
eral enforcement or citizen suit provi
sions of the Act for violations of the 
SIP regulations covered by the Order. 
The purpose of this notice is to invite 
public comment on U.S. EPA’s pro
posed approval of the Order as a De
layed Compliance Order.
DATE: Written comments must be re
ceived on or before March 19, 1979.
ADDRESS: Comments should be sub
mitted to Director, Enforcement Divi
sion, U.S. Environmental Protection 
Agency, Region V, 230 South Dear
born Street, Chicago, Illinois 60604. 
The State Order, supporting material, 
and public comments received in re
sponse to this notice may be inspected 
and copied (for appropriate charges) 
at this address during normal business 
hours.
FOR FURTHER INFORMATION 
CONTACT:

Cynthia Colantoni, Enforcement Di
vision, U.S. Environmental Protec
tion Agency, 230 South Dearborn 
Street, Chicago, Illinois 60604, (312) 
353-2082.

SUPPLEMENTARY INFORMATION: 
Austin Powder Company operates an 
explosive manufacturing plant at 
McArthur, Ohio. The Order under 
consideration addresses emissions 
from Boilers No. 4 and No. 5 at the fa-

<L

cility, which are subject to Ohio Ad
ministrative Code 3745-17-10. The reg
ulation limits the emissions of particu
late matter, and is part of the federal
ly approved Ohio State Implementa
tion Plan. The Order requires final 
compliance with the regulation by 
July 1, 1979, through the installation 

- of a baghouse.
Because this Order has been issued 

to a major source of particulate 
matter emissions and permits a delay 
in compliance with the applicable reg
ulation i t  must be approved by U.S. 
EPA before it becomes effective as a 
Delayed Compliance Order under Sec
tion 113(d) of the Act. U.S. EPA may 
approve the Order only if it satisfies 
the appropriate requirements of this 
subsection.

If the Order is approved by U.S. 
EPA, source compliance with its terms 
would preclude Federal enforcement 
action under Section 113 of the Act 
against the source for violations of the 
regulation covered by the Order 
during the period the Order is in 
effect. Enforcement against the source 
under the citizen suit provision of the 
Act (Section 304) would be similarly 
precluded. If approved, the Order 
would also constitute" an addition to 
the Ohio SIP.

All interested persons are invited to 
submit written comments on the pro
posed Order. Written comments re
ceived by the date specified above will 
be considered in determining whether 
U.S. EPA may approve the Order. 
After the public comment period, the* 
Administrator of U.S. EPA will pub
lish in the F ederal R e g is t e r  the Agen
cy’s final action on the Order in 40 
CFR Part 65.
(Authority: 42 U.S.C. 7413, 7601.)

Dated: January 30, 1979.
V aldus  V . A d a m k u s ,

Acting Regional 
Administrator, Region V.

BEFORE THE OHIO ENVIRONMEN
TAL PROTECTION AGENCY.

In the Matter of: AUSTIN POWDER 
COMPANY, Applicant, Case No. 75-AV-396, 
Brudzynski, H.E.

Stipulation

The Applicant, Austin Powder Company, 
and the Respondent, Ohio Environmental 
Protection Agency, hereby stipulate and 
agree as follows:

1. Austin Powder Company owns and op
erates two industrial coal-fired boilers at its 
Red Diamond Plant on State Route 677, 
McArthur, Ohio, referenced by the compa
ny as boilers Nos. 4 and 5.

2. On June 25, 1975, Austin Powder Com
pany submitted to Ohio EPA applications 
for extension of previously issued variances 
to operate boilers Nos. 4 and 5 (variance ap
plication Nos. 0682000000B001 and 
0682000000B002, respectively).

3. On September 12, 1975, the Director of 
the Ohio Environmental Protection Agency 
issued proposed variances to operate boilers 
Nos. 4 and 5. Said proposed variances con

tained compliance schedules mandating 
achievement of final compliance with all ap
plicable State and Federal Statutes and reg
ulations by August 15, 1976.

4. On October 15, 1975, the hearing Clerk 
of the Ohio Environmental Protection 
Agency received Trom Austin Powder Com
pany a request for an adjudication hearing 
on the proposed variances.

5. The attached Order represents a resolu
tion of the issues of fact and law in this pro
ceeding.

6. The attached Order is based upon suffi
cient reliable, probative and substantial evi
dence relating to the technical feasibility 
and economic reasonableness of compliance 
with such Order, and their relation to bene
fits to the people of the State to be derived 
from such compliance, and is in accordance 
with law.

7. The Director may issue such order by 
signing it and entering it upon his Journal.

8. Pursuant to Section 113(d)(2) of the 
Clean Air Act, as amended, the attached 
Order shall not take effect until it is ap
proved by the Administrator of the United 
States Environmental Protection Agency.

9. Upon the effective date of the Order 
(the date of approval by the Administrator 
of U.S. EPA), Applicant’s hearing request 
on the proposed variances to operate the 
subject boilers shall be deemed withdrawn, 
and this proceeding shall be dismissed. The 
Director agrees that he will then withdraw 
the proposed variances which are the sub
ject of this proceeding.

10. Applicant, Austin Powder Company, 
by signing this Stipulation, hereby consents 
to the making and entry of the attached 
Order. Applicant knowingly and voluntarily 
waives any right to challenge this Order 
pursuant to Section 307 of the Clean air 
Act, to seek judicial review of this Order, or 
to seek judicial review of any subsequent 
U.S. EPA approval of the Order. This in
cludes the waiver of any right to a hearing 
before the Ohio EPA and the right to con
test the reasonableness or lawfulness of this 
Order before the Environmental Board of 
Review or any court of competent jurisdic
tion.

IT IS SO STIPULATED:
Dated: September 8, 1978.
For Austin Powder Company.

Van Carson,
Squire, Sanders & Dempsey, 1800 

Union Commerce Building, Cleve
land, Ohio 44115, (216) 696-9200.

For the Ohio Environmental Protection 
Agency.

W illiam J . Brown, 
Attorney General of Ohio.

Dated: October 2, 1978.
By: Edward P. Walker, 

Assistant Attorney General, Environ
mental Law Section, 30 East Broad 
Street, 17th Floor, Columbus, Ohio 
43215, (614) 466-2766.

Before the Ohio Environmental Protec
tion Agency.

In the Matter of: AUSTIN POWDER CO. 
Applicant: Case No. 75-AV-396.

The Director of Environmental Protection 
(hereinafter “Director”) hereby makes the 
following Findings of Fact and, pursuant to 
Sections 3704.03(S) and (I)’ and 3704.031 of 
the Ohio Revised Code and in accordance 
with Section 113(d) of the Clean Air Act, as 
amended, 42 U.S.C. 7401 et seq., issues the
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following Orders, which will not take effect 
until the Administrator of the United States 
Environmental Protection Agency has ap
proved their issuance under the Clean Air 
Act.

F indings of F act

1. Austin Powder Company (hereinafter 
“Austin Powder”) is an Ohio corporation en
gaged in the business of manufacturing ex
plosives at its Red Diamond Plant on State 
Route 677, McArthur, Ohio.

2. Austin Powder owns and operates two 
industrial coal-fired boilers at its Red Dia
mond Plant referenced by the company as 
boilers nos. 4 and 5.

3. Boiler no. 4 is an Erie City Iron Works 
coal-fired boiler, Model No. 95140, with a 
maximum heat input capacity of 22.645 
MBtu/hour. Boiler no. 5 is an E. Keeler 
coal-fired boiler, Model No. 15014, with a 
maximum heat input capacity of 55.85 
MBtu/hour.

4. Potential emissions of air pollutants 
from each of boilers nos. 4 and 5 are equal 
to or greater than one hundred tons per 
year, and therefore these sources constitute 
major stationary sources as defined in Sec
tion 302(j) of the Clean Air Act, as amend
ed.

5. Boilers nos. 4 and 5 are each presently 
equipped with a Breslov mechanical collec
tor for the control of particulate emissions. 
However, the operation of the boilers as 
presently controlled results in the discharge 
of particulate matter in excess of the allow
able emission limitation set forth in OAC 
3745-17-10. At the present time Austin 
Powder is unable to operate the boilers in 
compliance with this allowable emission lim
itation; additional pollution control equip
ment is needed for these boilers to achieve 
such compliance.

6. In order to abate the particulate emis
sions from the subject boilers, Austin 
Powder has proposed to install a baghouse.

7. Austin Powder’s implementation of the 
interim control measures contained in the 
Order below will fulfill the requirements of 
Section 113(d)(7) of the Clean Air Act, as 
amended.

8. The compliance schedule set forth in 
the Orders below requires compliance with 
applicable emission regulations as expedi
tiously as practicable.

9. Continuous opacity monitoring has 
been determined to be technically unreason
able and unnecessary for this source since; 
(a) the proposed baghouse installation con
stitutes the best available technology for 
control of particulate emissions and is de
signed to control particulate emissions to a 
rate of .05 pounds per million Btu heat 
input, well below the allowable rate of .22 
pounds per million Btu' heat input; (b) the 
facility is located in an attainment area for 
particulates; and (c) the boilers, with Bres
lov mechanical collectors, have had no his
tory of opacity violations, and since the 
Breslov mechanical collectors will be left 
intact, even if a baghouse malfunction 
should occur the boilers would remain in 
compliance with applicable opacity regula
tions.

10. The Director’s determination to issue 
the Orders set forth below is based upon his 
consideration of sufficient reliable, proba
tive and substantial evidence relating to the 
technical feasibility and economic reason
ableness of compliance with such Orders, 
and their relation to benefits to the people

PROPOSED RULES

of the State to be derived from such compli
ance.

Orders

WHEREUPON, after due consideration of 
the above Findings of Fact, the Director 
hereby issues the following Orders pursuant 
to Section 3704.03(S) and (I) and Section 
3704.031 of the Ohio Revised Code and in 
accordance with Section 113(d) of the Clean 
Air Act, as amended, 42 U.S.C. 7401 et seq., 
which will not take effect until the Adminis
trator of the United States Environmental 
Protection Agency has approved their issu
ance under the Clean Air Act.

1. Austin Powder shall achieve compliance 
with OAC 3745-17-10 by installing a bag- 
house to control emissions of particulate 
matter from boiler no. 4 to a maximum al
lowable rate of .22 pounds per million Btü 
heat input and boiler no. 5 to a maximum 
allowable rate of .22 pounds per million Btu 
heat input (the existing Breslov mechanical 
collectors shall be left intact for the prelimi
nary control of emissions prior to discharge 
into the baghouse). These omission restric
tions are based upon the maximum heat 
input capacities of the boilers as set forth in 
Finding of Fact No. 3, above.

2. Austin Powder shall bring the subject 
boilers into compliance with OEPA Regula
tion OAC 3745-17-10 no later than July 1, 
1979, in accordance with the following 
schedule:

a. Award contracts for the design and in
stallation of particulate control equipment 
(baghouse) by August 31, 1978.

b. Submit final detail plans to Ohio EPA 
for approval by August 31, 1978. (The Ohio 
EPA shall notify Austin Powder of its ap
proval or disapproval of final detail plans at 
the earliest possible date, but in no event 
later than September 15, 1978).

c. Initiate on-site work, related to site 
preparation, by September 18, 1978, or the 
date of Ohio EPA approval of final detail 
plans.

d. Complete on-site work related to site 
preparation and initiate on-site work related 
to installation of particulate control equip
ment (baghouse) by April 1, 1979.

e. Complete on-site work related to instal
lation of particulate control equipment 
(baghouse) by Juiie 1, 1979.

f. Complete emission compliance testing 
by June 29, 1979.

g. Achieve final compliance with all appli
cable state and federal statutes and regula
tions by July 1, 1979.

3. The subject boilers shall be equipped 
with oxygen analyzers, which shall be oper
ated so as to control excess air. Such instru
mentation shall be continuously operated 
beginning on or before July 1, 1979.

4. During the period of effectiveness of 
this Order, Austin Powder shall use the best 
practicable methods of emission reduction 
in accordance with Section 113(d)(7) of the 
Clean Air Act, as amended. Such interim 
measures shall include, at a minimum, utili
zation of the existing Breslov mechanical 
collectors and operation and maintenance of 
the boilers in accordance with good engi
neering practice so as to minimize emission 
of particulate matter and ensure compliance 
with applicable emission regulations insofar 
as possible.

5. Austin Powder shall comply with the 
following monitoring and reporting require
ments:

a. A progress report shall be forwarded by 
first class mail to the Southeast District

Office of Ohio EPA within ten (10) days of 
the scheduled achievement date of each of 
the increments of progress specified in the 
compliance schedule in Order No. 2 above. 
Such progress report shall indicate when 
the applicable increment of progress was 
achieved and shall contain a detailed expla
nation of the reasons for any failure to so 
achieve any increment of progress.

b. Quarterly reports shall be submitted to 
the Southeast District Office concerning 
the interim maintenance and operation of 
the boilers as well as the progress being 
made toward achievement of compliance as 
set forth in Order No. 2 above.

6. Austin Powder shall conduct stack tests 
upon boilers nos. 4 and 5 to demonstrate 
compliance with the emission limitation set 
forth in OAC 3745-17-10. Such tests shall be 
performed in accordance with Ohio EPA ap
proved methods on a date no later than 
June 29, 1979 (see Order No. 2(f) above). 
Written notification of. intent to test shall 
be provided to the Southeast District Office 
of Ohio EPA thirty (30) days prior to the 
testing date, so that a person from that 
office can be present at the tests. Test re
sults shall be submitted to and received by 
that office no later than July 31, 1979.

7. Austin Powder Company is hereby noti
fied that it may be required to pay a non- 
compliance penalty under Section 120 of the 
Clean Air Act, 42 U.S.C. 7420 (depending on 
the applicability of Section 120), in the 
event that it fails to achieve final compli
ance with applicable laws and regulations 
by July 1, 1979.

8. Nothing in this Order shall be con
strued as relieving Austin Powder from its 
obligation to obtain, in accordance with ap
plicable statutes and OEPA regulations, 
Permits to Operate the subject boilers. 
Nothing in this Order shall be construed as 
waiving or compromising in any way the ap
plicability and enforcement of any statute 
or regulation applicable to said boilers, 
except as specified herein and as provided 
for in Section 113(d) (10) and (11) of the 
Federal Clean Air Act, as amended.

These Orders will not take effect until the 
Administrator of the United States Environ
mental Protection Agency has approved 
their issuance under the Clean Air Act.

Dated December 29, 1978.

Ned E. W illiams, P.E.
Director of Ohio Environmental Pro

tection Agency.

[FR Doc. 79-5004 Filed 2-15-79; 8:45 am]

[6560-01-M ]

[4 0  CFR Part 6 5 ]

[FRL 1061-4]

STATE A N D  FEDERAL ADMINISTRATIVE  
ORDERS PERMITTING A  DELAY IN  COMPLI
ANCE W ITH STATE IMPLEMENTATION PLAN  
REQUIREMENTS

Proposed A pprova l o f an A dm inistrative Order 
Issued by Ohio Environmental Protection 
A gency to G reat Lakes Carbon Corp.

AGENCY: U.S. Environmental Protec
tion Agency.
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ACTION: Proposed Rule.
SUMMARYfU.S. EPA proposes to ap
prove an Administrative Order issued 
by the Ohio Environmental Protection 
Agency to Great Lakes Carbon Corpo
ration. The Order requires the Compa
ny to bring air emissions from its prod
uct cyclone and mill cyclone in 
Marion, Ohio, into compliance with 
certain regulations contained in the 
federally approved Ohio State Imple
mentation Plan (SIP) by November 1, 
1979. Because the Order has been 
issued to a major source and permits a 
delay in compliance with provisions of 
the SIP, it must be approved by U.S. 
EPA before it becomes effective as a 
Delayed Compliance Order under the 
Clean Air Act (the Act). If approved 
by U.S. EPA, the Order will constitute 
an addition to the SIP. In addition, a 
source in compliance with an approved 
Order may not be sued under the Fed
eral enforcement or citizen suit provi
sions of the Act for violations of the 
SIP regulations covered by the Order. 
The purpose of this notice is to invite 
public comment on U.S. EPA’s pro
posed approval of the Order as a De
layed Compliance Order.
DATES: Written comments must be 
received on or before March 19, 1979.
ADDRESS: Comments should be sub
mitted to Director, Enforcement Divi
sion, U.S. Environmental Protection 
Agency, Region V, 230 South Dear
born Street, Chicago, Illinois 60604. 
The State Order, supporting material, 
and public comments received in re
sponse to this notice may be inspected 
and copied (for appropriate charges) 
at this address during normal business 
hours.
FOR FURTHER INFORMATION 
CONTACT:

Cynthia Colantoni, Enforcement Di
vision, U.S. Environmental Protec
tion Agency Region V, 230 South 
Dearborn Street, Chicago, Illinois 
60604, Telephone (312) 353-2082.

SUPPLEMENTARY INFORMATION: 
Great Lakes Carbon Corporation oper
ates a product cyclone and a mill cy
clone at Marion, Ohio. The Order 
under consideration addresses emis
sions from the facility, which is sub
ject to Ohio Administrative Code 
3745-17-07 and 3745-17-11. The regu
lations limit the emissions of particu
late matter, and are part of the feder
ally approved Ohio State Implementa
tion Plan. The Order requires final 
compliance with the regulations by 
November 1, 1979, through installing a 
dry bed filter on the product cyclone, 
or installing a gas evaporative cooler 
and fabric filter on the combustion 
chamber, or installing a venturi scrub
ber on the Combustion chamber and 
installing a fabric filter on the mill cy
clone.

Because this Order has been issued 
to a major source of particulate 
matter emissions and permits a delay 
in compliance with the applicable reg
ulations, it must be approved by U.S. 
EPA before it becomes effective as a 
Delayed Compliance Order under Sec
tion 113(d) of the Act. U.S. EPA may 
approve the Order only if it satisfies 
the appropriate requirements of this 
subsection.

If the Order is approved by U.S. 
EPA, source compliance with its terms 
would preclude Federal enforcement 
action under Section 113 of the Act 
against the source for violations of the 
regulations covered by the Order 
during the period the Order is in 
effect. Enforcement against the source 
under the citizen suit provision of the 
Act (Section 304) would be similarly 
precluded. If approved, the Order 
would also constitute an addition to 
the Ohio SIP. However, in the event 
final compliance is not achieved by 
July 1, 1979, source compliance with 
the Order will not preclude assessment 
of any noncompliance penalties under 
Section 120 of the Act, unless the 
source is otherwise entitled to an ex
emption under Section 120(a)(2) (B) or 
(C).

All interested persons are invited to 
submit written comments on the pro
posed Order. Written comments re
ceived by the date specified above will 
be considered in determining whether 
U.S. EPA may approve the Order. 
After the public comment period, the 
Administrator of U.S. EPA will pub
lish in the F ederal R e g is t e r  the Agen
cy’s final action on the Order in 40 
CFR Part 65.
(42 U.S.C. 7413, 7601)

Dated: February 1, 1979.
x V aldas V . A d a m k u s , 

Acting Regional Administrator, 
Region V.

Before the Oh io  Environmental 
P rotection Agency

order

In the Matter of Great Lakes Carbon Cor
poration, Route 95 West, Marion, OH 43302.

The Director of Environmental Protection 
(hereinafter “Director”), hereby makes the 
following Findings of Fact and, pursuant to 
Sections 3704.03 (S) and (I) and 3704.031 of 
the Ohio Revised Code and in accordance 
with Section 113(d) of the Clean Air Act, as 
amended, 42 U.S.C. 7401 et seq., issues the 
following Orders which will not take effect 
until the Administrator of the United States 
Environmental Protection Agency has ap
proved their issuance under the Clean Air 
Act:

FINDINGS OF FACT

1. Great Lakes Carbon Corporation (here
inafter Great Lakes Carbon), operates a 
product cyclone (P003) and a mill cyclone 
(P004), which serve its facility located at 
Route 95 West, Marion, Ohio.

2. In the course of operation of said prod
uct cyclone (P003) and mill cyclone (P004), 
air contaminants are emitted in violation of 
OAC-3745-17-07 and OAC-3745-17-11.

3. Great Lakes Carbon is unable to imme
diately comply with OAC-3745-17-07 and 
OAC-3745-17-11.

4. Potential emissions of particulates from 
the product cyclone (P003) and mill cyclone 
(P004) are approximately 2103 tons per 
year; therefore, Great Lakes Carbon consti
tutes a major stationary source or facility 
under Section 302(j) of the Clean Air Act, as 
amended.

5. The compliance schedule set forth in 
the Orders below requires compliance with 
OAC-3745-17-07 and OAC-3745-17-11 as ex
peditiously as practicable.

6. Implementation by Great Lakes Carbon 
of the interim requirements contained in 
the Orders below will fulfill the require
ments of Section 113(d)(7) of the Clean Air 
Act, as amended.

7. The Director’s determination to issue 
the Orders set forth below is based upon his 
consideration of reliable, probative and sub
stantial evidence relating to the technical 
feasibility and economic reasonableness of 
compliance with such Orders, and their re
lation to benefits to the people of the State 
to be derived from such compliance.

Whereupon, after due consideration of 
the above Findings of Fact, the Director 
hereby issues the following Orders pursuant 
to Sections 3704.03 (S) and (I) and 3704.031 
of the Ohio Revised Code in accordance 
with Section 113(d) of the Clean Air Act, as 
amended, 42 U.S.C., 7401 et seq., which will 
not take effect until the Administrator of 
the United States Environmental Protection 

-^Agency has approved their issuance under 
the Clean Air Act.

1. Great Lakes Carbon shall bring its 
product cyclone (P003) and mill cyclone 
(P004) located at Route 95 West, Marion, 
Ohio into final compliance with OAC-3745- 
17-07 and OAC-3745-17-11 by (A) installing 
a dry bed filter on the product cyclone 
(P003), or installing a gas evaporative cooler 
and fabric filter on the combustion cham
ber, or installing a venturi scrubber on the 
combustion chamber, and (B) installing a 
fabric filter on the mill cyclone (P004), by 
no later than November 1, 1979.

2. Compliance with Order (1) above shall 
be achieved by Great Lakes Carbon in ac
cordance with the following schedule on or 
before the dates specified:
Submit final control plans................  Dec. 1, 1978.
Award contract(s)..............................  Jan. 1, 1979.
Begin construction............................  June 1, 1979.
Complete construction...................... Oct. 1, 1979.
Testing of equipment......................... Oct. 15, 1979.
Achievement of final compliance Nov. 1, 1979. 

with OAC-3745-17-07 and OAC- 
3745-17-11.
3. Pending achievement of compliance 

with Order (1) above, Great Lakes Carbon 
shall comply with the following interim re
quirements which are determined to be rea
sonable and to be the best practicable sys
tems of emission reduction, and which are 
necessary to ensure compliance with OAC- 
3745-17-07 and OAC-3745-17-11 insofar as 
Great Lakes Carbon is able to comply with 
them during the period this Order is in 
effect in accordance with Section 113(d)(7) 
of the Clean Air Act, as amended. Such in
terim requirements shall include: 

a. Great Lakes Carbon shall immediately 
institute a regular maintenance program to
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minimize emissions from the product cy
clone (P003) and mill cyclone (P004).

b. Great Lakes Carbon shall continue to 
use the combustion chamber to minimize 
emissions from the product cyclone (P003) 
and mill cyclone (P004).

c. Great Lakes Carbon shall continue to 
operate and maintain the continuous re
cording opacity monitor for the emissions 
from the product cyclone (P003) and mill 
cyclone (P004).

4. Within five (5) days after the scheduled 
achievement date of each of the increments 
of progress specified in the compliance 
schedule in Order (2) above, Great Lakes 
Carbon shall submit a written progress 
report to the Northwest District Office. The 
person submitting these reports shall certi
fy whether each increment of progress has 
been achieved and the date it was achieved.

On a monthly basis Great Lakes Carbon 
shall submit a written report to the North
west District Office concerning any excur
sions above the 20 percent opacity limita
tion in OAC-3745-17-07, and the mainte
nance and operation of the product cyclone 
(P003) and mill cyclone (P004).

5. Great Lakes Carbon shall conduct emis
sion tests on the product cyclone (P003) and 
mill cyclone (P004) to verify compliance 
with Order (.1 ) above. Such tests shall be 
conducted no later than the date specified 
in the compliance schedule in Order (2) 
above in accordance with procedures ap
proved by the Director. Written notification 
of intent to test shall be provided to the 
Northwest District Office, thirty (30) days 
prior to the testing date.

6. Great Lakes Carbon is hereby notified 
that unless it is exempted under Section 
120(a)(2)(B) or (C) of the Clean Air Act, as 
amended, failure to achieve final compli
ance with Order, (1) above by July 1, 1979, 
will result in a requirement to pay a non- 
compliance penalty under Section 120 of the 
Clean Air Act, as amended.

These orders will not take effect until the 
Administrator of the United States Environ
mental Protection Agency has approved 
their issuance under the Clean Air Act.

Dated: December 29, 1978.
Ned E. W illiams, P.E.,

Director of * 
Environmental Protection.

W aiver

The Great Lakes Carbon Corporation 
agrees that the attached Findings and 
Orders are lawful and reasonable and agrees 
to comply with the attached Orders. The

Great Lakes Carbon Corporation hereby 
waives the right to appeal the issuance or 
terms of the attached Findings arid Orders 
to the Environmental Board of Review, and 
it hereby waives any and all rights it might 
have to seek judicial review of said Findings 
and Orders either in law or equity. The 
Great Lakes Carbon Corporation also 
waives any and all rights it might have to 
seek judicial review of any approval by U.S. 
EPA of the attached Findings and Orders or 
to seek a stay pf enforcement of said Find
ings and Orders in connection with any judi
cial review of Ohio’s air implementation 
plan or portion thereof.

E. D. Burton,
Authorized Representative of Great 

Lakes Carbon Corporation, Group 
Vice President.

[FR Doc. 79-5190 Filed 2-15-79; 8:45 am]

[7 035 -01-M ]

INTERSTATE COMMERCE 
COMMISSION

[4 9  CFR Ch. X ]

[Ex Parte No. 361]

EXEMPTION OF CERTAIN DESIGNATED OPERA
TORS FROM SECTION 11343 (FORMERLY 
SECTION 5 (2 )  OF THE INTERSTATE C O M 
MERCE ACT)

F ebru a ry  13, 1979.
AGENCY; Interstate Commerce Com
mission.
ACTION; Correction to the Notice of 
Proposed Rulemaking published Janu
ary 17, 1979, in 44 FR 3531.
SUMMARY: The Notice of Proposed 
Rulemaking contained an inadvertent 
error as to the effective date (stated as 
February 15, 1979). The proposed rule 
which concerns the exemption of com
panies operating exclusively as desig
nated operators from the require
ments of Section 5(2) of the Interstate 
Commerce Act will not become effec
tive until the Commission issues a de
cision after consideration of the com
ments received.
DATE: Comments are due on Febru
ary 16, 1979.

ADDRESS: Send comments to the 
Secretary, Interstate Commerce Com
mission, Washington, D.C. 20423.
FOR FURTHER INFORMATION 
CONTACT:

Michael Erenberg, (202) 275-7564.
H. G. H o m m e , Jr., 

Secretary.
[FR Doc. 79-5087 Filed 2-15-79; 8:45 am]

[6450 -01 -M ]
DEPARTMENT OF ENERGY

[1 0  CFR Part 7 91 ]

ELECTRIC A N D  HYBRID VEHICLES 

Research, D evelopm ent, Dem onstration and  
Production Loan Guaranties

AGENCY: Department of Energy.
ACTION: Notice of proposed rulemak
ing; cancellation of public hearing.
SUMMARY: The Department of 
Energy hereby cancels the public 
hearing on proposed amendments to 
its regulations on Electric and Hybrid 
Vehicle Research, Development, and 
Production Loan Guaranties which 
was scheduled for Tuesday, February 
20, 1979, in Washington, D.C. The 
public hearing is cancelled due to the 
lack of any requests to speak at the 
hearing. As stated in the notice of pro
posed rulemaking, issued on January 
15, 1979, (44 FR 4418, January 19, 
1979) written comments on the pro
posed amendments must be receive*! 
by 4:30 e.s.t. on March 20,1979.
FOR FURTHER INFORMATION 
CONTACT:

Anthony H. Ewing, U.S. Department 
of Energy, Office of Conservation 
and Solar Applications, 20 Massa
chusetts Avenue, N.W., Washington, 
D.C. 20545, (202) 376-4747.
Issued in Washington, D.C., Febru

ary 15, 1979.
O m i  W ald en ,

Assistant Secretary, Conserva
tion and Solar Applications.

[FR Doc. 79-5314 Filed 2-15-79; 11:28 am]
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[1505-01-M ]

DEPARTMENT OF AGRICULTURE

Com modity Credit Corporation  

[Amdt. 7]

SALES OF CERTAIN COMMODITIES

M onthly  Sales List (Period June 1, 1978, 
Through M a y  31, 1979); Rice

Correction
In PR Doc. 79-4432, appearing in the 

issue of Friday, February 9, 1979, on 
page 8319, in the first column, the 
first paragraph, the second line from 
the end, correct the first word in the 
line now reading “Rise” to read 
“Rice”.

[3410 -30 -M ]

Food and Nutrition Service

SUMMER FOOD SERVICE PROGRAM FOR 
CHILDREN

Program Payments fo r 1979

Pursuant to Section 13 of the Na
tional School Lunch Act (42 U.S.C. 
1761) and §§ 225.8 and 225.12(e) of the 
regulations governing the Summer 
Food Service Program for Children (7 
CFR Part 225) notice is hereby given 
of adjustments in Program payments 
for meals served to children participat
ing in the Summer Food Service Pro
gram for Children during the 1979 
Program. Adjustments are based on 
changes in the Food Away from Home 
series of the Consumer Price Index for 
the period November, 1977, through 
November, 1978.

The Program payment for break
fasts served in the Program is 56.75 
cents for each breakfast served in the 
Program. In addition, 4.25 cents is des
ignated specifically for administrative 
payments to sponsors. This adminis
trative payment is increased to 5.25 
cents for meals served at rural and 
self-preparation sites.

The Program payment for lunches 
and suppers served in the Program is
102.00 cents for each lunch and supper 
served in the Program. In addition,
8.00 cents is designated specifically for 
administrative payments to sponsors. 
This administrative payment is in
creased to 9.75 cents for meals served 
at rural and self-preparation sites.

The Program payment for supple
mental meals served in the Program is 
26.75 cents for each supplemental 
meal served in the Program. In addi
tion, 2.00 cents is designated specifical
ly for administrative payments to 
sponsors. This administrative payment 
is increased to 2.75 cents for meals 
served at rural and self-preparation 
sites.

The total amount of payments to be 
made for distribution to Program par
ticipants to each State agency from 
the sums appropriated for the Pro
gram shall be based upon these Pro
gram payment rates and the number 
of meals of each type served. The 
above payment rates represent a 10.03 
percent increase in the payment rates 
prescribed for 1978. This represents 
the percentage of increase during 1978 
(from 205.4 in November, 1977, to
226.00 in November, 1978) in the Food 
Away from Home series of the Con
sumer Price Index, published by the 
Bureau of Labor Statistics of the De
partment of Labor.

Definitions. The terms used in this 
notice shall have the meanings as
cribed to them in the regulations gov
erning the Summer Food Service Pro
gram for Children (7 CFR Part 225).
(Catalog of Federal Domestic Assistance 
Program No. 10.559)

Effective Date: This notice shall be 
effective January 1,1979.

Dated: February 12, 1979.
C a r o l  T u c k e r  F o r e m a n , 

Assistant Secretary for Food 
and Consumer Services.

[FR Doc. 79-4996 Filed 2-15-79; 8:45 am]

[6320-01-M ]
CIVIL AERONAUTICS BOARD

DELTA A IR  LINES, INC ., OF ATLANTA, G A .

Application fo r an A ll-C argo  A ir  Service 
Certificate

F e b r u a r y  9, 1979.
In accordance with Part 291 (14 CFR 

Part 291) of the Board’s Economic 
Regulations (effective November 9, 
1978), notice is hereby given that the 
Civil Aeronautics Board has received 
an application, Docket 34420, from 
Delta Air Lines, Inc. of Atlanta, Geor
gia for an all-cargo air service certifi
cate to provide domestic cargo trans
portation.

Under the provisions of § 291.12(c) of 
Part 291, interested persons may file 
an answer in opposition to this appli
cation on or before March 9, 1979. An 
executed original and six copies of 
such answer shall be addressed to the 
Docket Section, Civil Aeronautics 
Board, Washington, D.C. 20428. It 
shall set forth in detail the reasons for 
the position taken and must relate to 
the fitness, willingness, or ability of 
the applicant to provide all-cargo air 
service or to comply with the Act or 
the Board’s orders and regulations. 
The answer shall be served upon the 
applicant and state the date of such 
service.

P h y l l i s  T .  K a y l o r ,
Secretary. ,

[FR Doc. 79-5155 Filed 2-15-79; 8:45 am]

[6 320 -01-M ]

[Docket No. 30789]

TRANSATLANTIC C A R G O  SERVICE CASE 

Prehearing Conference

Notice is hereby given that a pre
hearing conference in the above-enti
tled matter will be held on April 17, 
1979, at 10:00 a.m. (local time) in 
Room 1003, Hearing Room A, Univer
sal North Building, 1875 Connecticut 
Avenue, NW., Washington, D.C.

In order to facilitate the conduct of 
the conference, all parties are directed 
to note well the first complete para
graph on page 9 of Order 78-12-59. 
They are also instructed to submit 
(one copy to each party and six copies 
to the judge) the following: (1) Pro
posed statement of issues; (2) proposed 
stipulations; (3) proposed requests for 
information and evidence, and sugges
tions for standardizing and reducing 
the volume of evidentiary materials; 
(4) statements of position; (5) pro
posed procedural dates; and (6) an esti
mate of the time required for the pres
entation of its case and for its cross- 
examination of witnesses for other ap
plicants. The Bureau of International 
Aviation will circulate its materials on 
or before March 22, 1979, and the 
other parties on or before April 2, 
1979. Except for suggestions for inno
vative approaches, as requested by the 
Board, the submissions of the appli
cant and intervening parties shall be 
limited to the points on which they 
differ with the Bureau. To facilitate
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cross-referencing, all parties shall 
follow the numbering and lettering 
used by the Bureau.

Dated at Washington, D.C., Febru
ary 9,1979.

F r a n k  M. W h i t i n g , 
Administrative Law Judge.

[FR Doc. 79-5156 Filed 2-15-79; 8:45 am]

[6320 -01 -M ]
[Docket Nos. 33125, 33335; Order 79-2-40]

UNITED AIR LINES, INC., A N D  AM ERICAN  
AIRLINES, INC.

O rder To Show Cause

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., on the 7th day of February 1979.

On August 1, 1978, United Air Lines 
filed an application and motion for 
hearing for new authority in the fol
lowing 14 Great Lakes-Florida mar
kets: Buffalo-Orlando /  Daytona 
Beach /  Sarasota /  Ft. Myers; Cleve- 
land-Orlando /  Daytona Beach /  Sara
sota /  Ft. Myers; Rochester-Orlando /  
Dayton Beach /  Sarasota /  Ft. Myers; 
Rochester-Orlando /  Daytona Beach / 
Sarasota /  Ft. Myers; and Pittsburgh- 
Sarasota /  Ft. Myers.1 In addition, it 
requests, subject to a long-haul restric
tion, intra-Florida authority between 
the new points—Sarasota, Ft. Myers, 
Orlando and Daytona Beach—and its 
existing Florida points—Tampa /  St. 
Petersburg /  Clearwater, West Palm 
Beach, Ft. Lauderdale and Miami.*

In support of its application, it 
argues that it carries 70 percent of the 
Great Lakes-Florida traffic although 
its authority in the markets is restrict
ed; it has a long-standing interest in 
serving these markets as demonstrated

'Since filing its application, United has re
ceived nonstop authority in the Buffalo-Or- 
lando market under the unused authority 
provisions of the Airline Deregulation Act 
of 1978 (Order 78-11-41). We shall neverthe
less process its application here for regular 
section 401 authority.

* Specifically, United proposes to add new 
segments 6 and 7 to its Route 51 as follows: 
“6. Between the coterminal points Buffalo 
and Rochester, N.Y., Cleveland, Ohio, and 
Pittsburgh, Pa., and the coterminal points 
Sarasota and Ft. Myers, Florida; and 7. Be
tween the coterminal points Buffalo and 
Rochester, N.Y., and Cleveland, Ohio, and 
the coterminal points Orlando and Daytona 
Beach, Fla.” and a new condition (18) 
worded as follows: “18. Notwithstanding the 
linear route description in the holder’s cer
tificate for Route 51, the holder may sched
ule flights between the points within the 
State of Florida named on Segment l(a)(ii) 
(Tampa-St. Petersburg-Clearwater, West 
Palm Beach, Ft. Lauderdale and Miami) and 
the points within the State of Florida 
named on Segments 6 (Sarasota and Ft. 
Myers) and 7 (Orlando and Daytona Beach) 
so long as the flight also serves a point out
side of the State of Florida on Segments 6 
and 7.”

by the number of applications it has 
previously filed; and, the markets have 
an urgent need for nonstop service, 
demonstrated by the tremendous 
growth in the area surrounding the 
four Florida points.

Numerous civic parties filed answers 
supporting United’s application.3 East
ern and Allegheny argue that United 
has no historic interest in any of the 
Great Lakes-Florida markets it pro
poses to serve; most of the markets are 
small and relatively well served; 
United has failed to seize existing op
portunities to offer improved Great 
Lakes-Florida service; and, there are 
enough Florida proceedings already 
under way, with some of the markets 
sought by United already being consid
ered.

On August 31, 1978, American Air
lines filed a motion to consolidate its 
own application, which includes the 
fourteen Great Lakes-Florida markets 
sought by United and 35 additional 
ones.4 It submitted exhibits showing 
that one daily round trip could be op
erated profitably in 16 of the 35 pro
posed markets, and argued that, by 
combining various traffic flows, eco
nomic operations could also be 
launched in the other markets. How
ever, American did not provide sched
ules, departure figures and other data 
required by § 302.908.

Answers opposing American’s 
motion were filed by Allegheny and 
Delta. Allegheny reiterated its objec
tion against United’s application, 
while Delta focused on American’s 
failure to conform to §302.908 of the 
Board’s Rules.

We tentatively conclude, on the 
basis of the tentative findings below, 
that it is consistent with the public 
convenience and necessity to award 
multiple authority on a Category II 
subsidy-ineligible basis, in the Great 
Lakes-Florida markets and subject to a 
long-haul restriction in the intra-Flor
ida markets enumerated below,5 and to

3 Niagara Frontier Transportation Author
ity and the Buffalo Area Chamber of Com
merce, New York State Commissioner of 
Transportation, Rochester Area Chamber of 
Commerce, County Council of Volusia 
County, Florida, Ft. Myers Parties, City of 
Orlando and the Greater Orlando Aviation 
Authority, and Sarasota-Manatee Airport 
Authority,

4 The additional Great Lakes-Florida mar
kets sought by American are: Buffalo-Ft. 
Lauderdale /  Miami /  Tampa; Cleveland-Ft. 
Lauderdale /  Miami /  Tampa; Rochester-Ft. 
Lauderdale /  Miami /  Tampa; Pittsburgh- 
Daytona /  Ft. Lauderdale /  Miami /  Orlan
do /  Tampa; Albany-Daytona Beach /  Ft. 
Lauderdale /  Ft. Myers /  Miami /  Orlando /  
Sarasota /  Tampa; Detroit-Daytona Beach /  
Ft. Lauderdale /  Ft. Myers /  Miami /  Orlan
do /  Sarasota /  Tampa; Syracuse-Daytona 
Beach /  Ft. Lauderdale /  Ft. Myers /  Miami 
/  Orlando /  Sarasota /  Tampa.

5 The Great Lakes-Florida markets in
clude: Buffalo-Orlando /  Dayton Beach /

grant the application for these mar
kets of United, American and any 
other fit, willing and able applicant 
whose fitness can be established by of
ficially noticeable data. *7 Further, we 
tentatively conclude that no oral evi
dentiary hearing is needed here since 
there are no material determinative 
issues of fact requiring such a hearing 
for their resolution.

Under the Airline Deregulation Act 
of 1978, we must approve an applica
tion for certificate authority unless we 
find, by a preponderance of the evi
dence that approval would not be con
sistent with the public convenience 
and necessity (Pub. L. No. 95-504, sec
tion 14). The new Act creates a pre
sumption that the grant of all applica
tions is consistent with the public con
venience and necessity. It places on 
any opponents of these applications 
the burden of proving them inconsist
ent with the public convenience and 
necessity (Pub. L. No. 95-504, section 
14). To give such opponents a reason
able opportunity to meet an admitted
ly heavy burden of proof, it is our view 
that applicants must indicate what 
type of service they would provide if 
they serve the markets at issue. This 
does not mean that an applicant must

Sarasota /  Ft. Myers; Cleveland-Orlando /  
Daytona Beach /  Sarasota /  Ft. Myers; 
Rochester-Orlando /  Daytona Beach /  Sara
sota /  Ft. Myers; and Pittsburgh-Sarasota /  
Ft. Myers. The intra-Florida markets sub
ject to a long-haul restriction are: Fort Lau- 
derdale-Orlando /  Daytona Beach /  Sara
sota /  Ft. Myers; Miami-Orlando /  Daytona 
Beach /  Sarasota /  Ft. Myers; Tampa-Or- 
lando /  Daytona Beach /  Sarasota /  Ft. 
Myers; West Palm Beach-Orlando /  Dayto
na Beach /  Sarasota /  Ft. Myers, Orlando- 
Daytona Beach /  Sarasota /  Ft. Myers, Day
tona Beach-Sarasota /  Ft. Myers, and Sara- 
sota-Ft. Myers. In intro-Florida markets we 
propose to impose a long-haul restriction be
cause unrestricted authority in these mar
kets is in issue in the Florida Service Case, 
Docket 33091.

6 We shall not consolidate the 35 addition
al Great Lakes-Florida markets included in 
American’s application. The addition of 
such a large number of markets to this one 
proceeding would be unduly cumbersome. 
Moreover, a number of them are in issue in 
ongoing formal proceedings. If American 
wishes to pursue the matter it should 
submit the information specified in footnote 
8 and we will process the application in one 
or more proceedings.

’Officially noticeable data consist of that 
material filed under Rule 24(m) of our Pro
cedural Regulations. Applicants whose fit
ness cannot be so established must make a 
showing of fitness, as well as dealing with 
any questions under sections 408 and 409 of 
the Act. Should such applications be filed, 
we will then consider how to deal with them 
procedurally.

On the basis of officially noticeable data, 
we find that United and American are citi
zens of the United States and are fit, willing 
and able to perform the air services pro
posed and to conform to the provisions of 
the Act and our rules, regulations and re
quirements.
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show that it will provide service if it 
receives authority but rather what the 
nature of its service would be if it de
cided to serve. We will give all existing 
and other applicants 15 days from the 
date of service of this order to supply 
data,8 in order to give interested per
sons sufficient information on the 
nature of the applicant’s proposal to 
assess consistency with the public con
venience and necessity. Our tentative 
findings concerning all applicants that 
have not filed illustrative service pro
posals are contingent on such filings.

Upon review of all the facts and 
pleadings in this case, we have tenta
tively determined that there is no 
reason why we should not grant multi
ple permissive awards. Our tentative 
conclusions comport with the letter 
and spirit of the Airline Deregulation 
Act of 1978, particularly the declara
tion of policy set forth in section 102 
which instructs us to rely to the maxi
mum extent possible, on competitive 
forces, including potential competi
tion.9 See our general conclusions 
about the benefits of multiple permis
sive authority in Improved Authority 
to Wichita Case, et al., Order 78-12- 
106, December 14, 1978. Accordingly, 
we conclude that it is desirable to 
award the additional authority sought 
by the applicants, whether or not serv
ices are in fact operated. The exist
ence of additional operating rights in 
markets now being served by incum
bent carriers or authorized to be 
served will best effect the statute’s 
policy objective of placing maximum 
reliance on the decisions of the mar
ketplace. This will occur because 
newly authorized carriers may actual
ly enter the market in order to exploit 
unmet demand, both in terms of price 
and service, or because incumbents 
will be encouraged by the realistic

“They should submit an illustrative sched
ule of service in the markets at issue, which 
shows all points that they might choose to 
serve, the type and capacity of the equip
ment they would likely use and the elapsed 
trip time of flights in block hours over the 
segments. For the markets at issue only, 
they should also provide an environmental 
evaluation as required by Part 312 of our 
Regulations, and an estimate of the gallons 
of fuel to be consumed in the first year of 
operations in the markets if they instituted 
the proposed service, as well as a statement 
on the availability of the required fuel.

“Section 102(a) specifies as being in the 
public interest, among other things: “Thé 
placement of maximum reliance on competi
tive market forces and on actual and poten
tial competition (a) to provide the needed 
air transportation system, and (b) to encour
age efficient and well-managed carriers to 
earn adequate profits and to attract capital” 
and "Thé encouragement, development, and 
mainténance of an air transportation 
system relying on actual and potential com
petition to provide efficiency, innovation, 
and low prices, ’and to determine the vari
ety, quality, and price of air transportation 
services”.

threat of entry to meet the demand. 
Because demand is dynamic in charac
ter and therefore constantly changing, 
the most effective means to assure 
that competitive forces will operate 
quickly and efficiently is to award 
multiple operating authority to carri
ers that are fit, willing and able to pro
vide service.9®

Notwithstanding the foregoing ten
tative conclusions in support of multi
ple permissive authority in this pro
ceeding, we wish to make clear that we 
in no way desire to deter objections 
that might be asserted under the 1978 
Act by air carriers, civic interests or 
other interested persons. The new 
statute contains a completely revised 
declaration of policy in section 102, as 
well as numerous additional and modi
fied substantive provisions. Some of 
these statutory changes relate to con
siderations not expressly covered in 
the preceding statute. For example, 
while diversion from existing carriers 
will not be given decisive weight in re
jecting applications for new authority 
except upon an extraordinary showing 
of financial jeopardy on the part of 
one or more existing air carriers, with 
the consequent loss of air service 
which cannot be immediately re
placed, other provisions suggest that 
the Congress desires us to take into ac
count other factors. These include, but 
are not limited to, satellite airport 
questions, the degree of concentration 
within the industry, and safety. Any 
party in this proceeding may explain 
in full why the authority that we pro
pose to grant should not issue. Such 
explanations should apply specifically 
to the applications in issue, and should 
be sufficiently detailed to overcome 
the statutory presumption of favora
ble treatment that the Act bestows on 
applications.

Finally, we will make the determina
tion of the environmental conse
quences of all the applications in the 
final order after the receipt of revised 
environmental evaluations from 
United and American and environmen
tal data from other applicants.10

“■ The above recited policy determinations 
and findings answer the objections brought 
forward by Eastern and Allegheny in oppo
sition to United’s application and Ameri- 
can’s'motion to consolidate. Specifically, the 
allegations that the applicants have no his
toric interest in any of the Great Lakes- 
Florida markets, that most of the markets 
are small and relatively well-served, and 
that the applicants have failed to seize ex
isting opportunities to offer improved Great 
Lakes-florida service are not germane to 
the basis for our policy determinations. As 
set forth above, notwithstanding any truth 
in these allegations, the existence of any ad
ditional outstanding authority, even if not 
exercised, will encourage the incumbent car
rier or carriers continuously to seek out the 
best combination of service and price in ac
cordance with the specific demand charac
teristics of the markets in issue.

10We note That United’s environmental 
evaluation submitted with its application

We will give interested persons 30 
days following the service date of this 
order to show cause why the tentative 
findings and conclusions set forth here 
should not be made final; replies will 
be due within 10 days thereafter. We 
expect such persons to direct their ob
jections, if any, to specific markets, 
and to support such objections with 
detailed economic analysis, If an evi
dentiary hearing is requested, the ob
jector should state, in detail, why such 
a hearing is necessary and what rele
vant and material facts he would 
expect to establish through such a 
proceeding that cannot be established 
in written pleadings. We will not en
tertain general, vague, or unsupported 
objections.

Accordingly,
1. We direct all interested persons to 

show cause why we should not issue 
an order making final the tentative 
findings and conclusions stated above 
and

(a) Amending the certificate of 
public convenience and necessity of 
United Air Lines for Route 51 and 
American Airlines for Route 4 so as to 
authorize them to engage in nonstop 
operations between Buffalo and Roch
ester, N.Y., and Cleveland, Ohio, on 
one hand, and Daytona Beach, Ft. 
Myers, Orlando and Sarasota-Braden- 
ton, Fla., on the other hand, and be
tween Pittsburgh, Pa., and Ft. Myers 
and Sarasota; and

(b) Amending the certificate of 
United Air Lines for Route 51 to au
thorize it to engage in air transporta
tion between and among Tampa-St. 
Petersburg-Clearwater, West Palm 
Beach, Miami, and Ft. Lauderdale, on 
the one hand, and Daytona Beach, Ft. 
Myers, Orlando and Sarasota-Braden- 
ton on the other hand, on flights that 
also serve Cleveland, Buffalo, Roches
ter or Pittsburgh; and

(c) Amending, to grant any authori
ty in issue, the certificates of any 
other fit, willing and able applicants 
whose fitness can be established by of
ficially noticeable material.

2. We direct any interested persons 
having objections to the issuance of an 
order making final any of the pro
posed findings, conclusions, or certifi
cate amendments set forth here, to 
file with us and serve upon all persons 
listed in paragraph 7, no later than 
March 19, 1979, a statement of objec
tions, together with a summary of tes
timony, statistical data, and other ma
terial expected to be relied upon to 
support the stated objections; answers 
shall be due no later than March 29, 
1979;

(UA-13) does not assume service in every 
Great Lakes-Florida and intra-Florida 
market for which it applied, and the carrier 
may wish to revise it to cover all segments 
being placed in issue (see footnote 5). In ad
dition, American should revise its evaluation 
(AA-600) based on the scope of this proceed
ing.
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3. If timely and properly supported 
objections are filed, we will accord full 
consideration to the matters and 
issues raised by the objections before 
we take further action;11

4. In the event no objections are 
filed, we will deem all further proce
dural steps to have been waived and 
we may proceed to enter an order in 
accordance with the tentative findings 
and conclusions set forth here;

5. We grant the motion of American 
Airlines to consolidate its application 
in Docket 33335, with United’s applica
tion in Docket 33125, to the extent it 
seeks authority in issue in this pro
ceeding;

6. We direct United, American and 
any other applicant for the authority 
in issue to file the data set forth in 
footnote 8 no later than March 5, 
1979; and 12

7. We will serve a copy of this order 
upon all persons named in the service, 
list of Docket 33125.

We will publish this order in the 
F e d e r a l  R e g is t e r .

By the Civil Aeronautics Board.
P h y l l i s  T. K a y l o r , w 

Secretary.
IFR Doc. 79-5154 Filed 2-15-79; 8:45 am]

[6320-01-M ]

[Order 79-2-36, Docket Nos. 33304, 33367]

ALLEGHENY AIRLINES A N D  PIEDMONT 
A V IA T IO N

O rder To Show Cause

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 7th day of February, 1979; Ap
plication of Allegheny Airlines for 
nonstop Pittsburgh-Washington and 
one-stop Toledo-Washington authori
ty; Application of Piedmont Aviation 
for nonstop Pittsburgh-Washington 
authority.

On August 28, 1978, Allegheny Air
lines filed an application in Docket 
33304 for an amendment of its certifi
cate of public convenience and necessi
ty for Route 97. The application 
makes two requests. First, Allegheny 
seeks removal of its one-stop restric
tion between Washington, D.C. and

"Since provision is made for the filing of 
objections to this order, we . will not enter
tain petitions for reconsideration.

,2If United wants all of the requested au
thority it should additionally file illustra
tive schedules, fuel consumption data, and 
revised environmental evaluations for the 
Great Lakes-Florida and intra-Florida mar
kets in which it has not proposed any single
plane service. It should also file a statement 
on the availability of the required fuel for 
all of the proposed service.

13A11 Members concurred except member 
O’Melia who did not vote.

Pittsburgh. Second, ’it asks that the 
two-stop restriction on its Washington, 
D.C.-Toledo, Ohio service be modified 
to enable one-stop service via Pitts
burgh. Currently, Northwest Airlines 
and United Air Lines provide nonstop 
Washington, D.C.-Pittsburgh air serv
ice, 1 while United is the only certificat
ed carrier now serving the Washing
ton, D.C.-Toledo market.2

In support of its application, Alle
gheny submitted a petition for an 
order to show cause in which it states 
that the new service which it proposes 
would be profitable, yield substantial 
public benefits and have no adverse 
impact either upon the incumbent car
riers or the domestic air transporta
tion system as a whole.

Piedmont Aviation submitted an ap
plication (Docket 33367) for amend
ment of its certificate of public con
venience and necessity for Route 87 to 
authorize nonstop Washington, D.C.- 
Pittsburgh air transportation, and 
concurrently filed a motion to consoli
date its application with Allegheny’s. 
It argues that simultaneous considera
tion of the two applications is dictated 
by the Ashbacker doctrine.3

Northwest filed an answer in opposi
tion to Allegheny’s request. It con
tends that show-cause procedures are 
an inappropriate means of dealing 
with Allegheny’s application; that the 
application should not be granted 
absent an oral evidentiary hearing; 
and that the service proposed by Alle
gheny 4 does not offer significant 
public benefits.

United, the other incumbent, did not 
file an answer in opposition either to 
the Allegheny or the Piedmont appli
cation.

The Pittsburgh Airport Advisory 
Committee and the County of Alleghe
ny filed an answer in support of Alle
gheny’s request for nonstop Washing- 
ton-Pittsburgh authority, and the 
Toledo-Lucas County Port Authority, 
the Toledo Area Chamber of Com
merce and the City of Toledo jointly 
submitted a statement in support of 
its request for one-stop authority be
tween Washington and Toledo.
T e n t a t iv e  F in d in g s  a n d  C o n c l u s io n s

We tentatively conclude, on the 
basis of the tentative findings below, 
that it is consistent with the public 
convenience and necessity to award 
multiple nonstop authority on a Cate-

1 Allegheny has nonstop Baltimore-Pitts
burgh authority.

2 United serves the market on a one-stop 
basis. Allegheny provides eastbound one- 
stop service between Toledo and Baltimore.

3Ashbacker Radio Co. v. F.C.C., 326 U.S. 
327 (1945).

‘Allegheny states in its petition that if its 
application is granted, it will offer initially 
two daily nonstop round trips between 
Washington and Pittsburgh, one of which 
will continue on to Toledo.

gory II subsidy-ineligible basis in the 
Pittsburgh-Washington market, and to 
grant the applications of Allegheny, 
Piedmont and any other fit, willing 
and able applicant whose fitness, will
ingness and ability can be established 
by officially noticeable data.5 Further, 
for the reasons set forth below, we 
reject Northwest’s contention that 
show-cause procedures are inappropri
ate, and instead tentatively conclude 
that no oral evidentiary hearing is 
needed here since there are no materi
al determinative issues of fact requir
ing such a hearing for their resolution.

We have also tentatively decided to 
award authority separately for Wash
ington National an Dulles Internation
al airports. If a carrier does not use its 
authority at one airport, another car
rier can obtain that authority under 
section 401(d)(5) of the Act as long as 
the airports are listed separately on 
the first carrier’s certificate (See 
Order 78-11-41). We find this ap
proach more consistent with the Act’s 
declaration of policy which calls on us 
to encourage air service at major 
urban areas through secondary or sat
ellite airports.6

Under the Airline Deregulation Act 
of 1978, we must approve an applica
tion for certificate authority unless we 
find, by a preponderance of the evi
dence, that approval would not be con
sistent with the public convenience 
and necessity (Pub. L. No. 95-504, sec
tion 14). The new Act creates a pre
sumption that the grant of all applica
tions is consistent with the public con
venience and necessity. It places on 
any opponents of these applications 
the burden of proving them inconsist
ent with the public convenience and 
necessity (Pub. L. No. 95-504, section 
14). To give such opponents a reason
able opportunity to meet an admitted
ly heavy burden of proof, it is our view 
that applicants must indicate what 
type of service they would provide if, 
after receiving authority, they choose 
to serve the markets at issue. (Alleghe
ny has already done so.) This does not 
mean that an applicant must show

5 Officially noticeable data consist of that 
material filed under subsection 302.24(m) of 
our Procedural Regulations. Applicants 
whose fitness cannot be so established must 
make a showing of fitness, as well as dealing 
with any questions -under sections 408 and 
409 of the Act. Should such applications be 
filed, we will then consider how to deal with 
them procedurally.

On the basis of officially noticeable -data, 
we find that Piedmont and Allegheny are 
citizens of the United States and are fit, 
willing and able to perform the air services 
proposed and to conform to the provisions 
of the Act and our rules, regulations and re
quirements. Our findings in regard to Alle
gheny apply also to our tentative grant of 
nonstop Pittsburgh-Toledo authority below.

6 We will give Allegheny 15 days to file 
any revisions to its illustrative service pro
posals for the Washington area.
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that it will provide service if it receives 
the authority, but rather what the 
nature of its service would be if it de
cided to serve. We will give Piedmont 
and all would-be applicants 15 days 
from the date of service of this order 
to supply data,7 in order to give inter
ested persons sufficient information 
on the nature of the applicant’s pro
posal to assess consistency with the 
public convenience and necessity. Our 
tentative findings concerning all appli
cants that have not filed illustrative 
service proposals are contingent on 
such filings. v

Upon review of all the facts and 
pleadings in this case, we have tenta
tively determined that there is no 
reason why we should not grant multi
ple awards in the Pittsburgh-Washing
ton National/Dulles International 
markets. Our tentative conclusions 
comport with the letter and spirit of 
the Airline Deregulation Act of 1978, 
particularly the declaration of policy 
set forth in section 102 which instructs 
us to rely, to the maximum extent pos
sible, on competitive forces, including 
potential competition.8 See our general 
conclusions about the benefits of mul
tiple authority in the Improved Au
thority to Wichita Case, Order 78-12- 
106, December 14, 1978. Accordingly, 
we conclude that it is desirable to 
award the additional authority sought 
by the applicants, whether or not serv
ices are in fact operated. The exist
ence of additional operating rights in 
markets now being served by incum
bent carriers or authorized to be 
served will best effect the statute’s 
policy objective of placing maximum 
reliance on the decisions of the mar
ketplace. This will occur because 
newly authorized carriers may actual
ly enter the market in order to exploit 
unmet demand, both in terms of price

’They should submit an illustrative sched
ule of service in the markets at issue, which 
shows all points that they might choose to 
serve, the type and capacity of the equip
ment they would likely use and the elapsed 
trip time of flights in block hours over the 
segments. For the markets at issue only, 
they should also provide an environmental 
evaluation as required by Part 312 of our 
Regulations, and an estimate of the gallons 
of fuel to be consumed in the first year of 
operations in the markets if they instituted 
the proposal service, as well as a statement 
on the availability of the required fuel.

“Section 102(a) specifies as being in the 
public interest, among other things:

“The placement of maximum reliance on 
competitive market forces and on actual and 
potential competition (A) to provide the 
needed air transportation system, and (B) to 
encourage efficient and well-managed carri
ers to earn adequate profits to attract capi
tal” and “The encouragement, development, 
and maintenance of an air transportation 
system relying on actual and potential com
petition to provide efficiency, innovation, 
and low prices, and to determine the vari
ety, quality, and price of air transportation 
services.”

and service, or because incumbents 
will be encouraged by the realistic 
threat of entry to meet that demand. 
Because demand is dynamic in charac
ter and therefor constantly changing, 
the most effective means to assure 
that competitive forces will operate 
quickly and efficiently is to award 
multiple operating authority to carri
ers that are fit, willing and able to pro
vide service.9

Notwithstanding the foregoing ten
tative conclusions in support of multi
ple authority in this proceeding, we 
wish to make clear that we in no way 
desire to deter objections that might 
be asserted under the 1978 Act by air 
carriers, civic interests or other inter
ested persons. The new statute con
tains a completely revised declaration 
of policy in section 102, as well as nu
merous additional and modified sub
stantive provisions. Some of these stat
utory changes relate to considerations 
not expressly covered in the preceding 
statue. For example, while diversion 
from existing carriers will not be given 
decisive weight in rejecting applica
tions for new authority except under 
an extraordinary showing of financial 
jeopardy on the part of one or more 
existing air carriers with the conse
quent loss of air service which cannot 
be immediately replaced, other provi
sions suggest that the Congress desires 
us to take into account other factors. 
These include, but are not limited to, 
satellite airport questions and the 
degree of concentration within the in
dustry and safety. Any party in this 
proceeding may explain in full why 
the authority that we propose to grant 
should not issue. Such explanations 
should apply specifically to the appli
cations in issue, and should be suffi
ciently detailed to overcome the pre
sumption of favorable treatment that 
the Act bestows on applications.

We have tentatively decided, on our 
own motion, to grant Allegheny unres
tricted authority between Toledo and 
Washington National/Dulles airports 
even though it has only requested one- 
stop authority. Such action clearly 
comports with the letter and spirit of 
the Airline Deregulation Act for the 
reason stated infra., p. 4. Moreover, 
with the exception of a temporary de
parture in the early 1970’s it has been 
our long-established policy to favor

9 The above recited policy determinations 
and findings answer Northwest’s objection 
that Allegheny’s service proposal doesn’t 
offer “significant public benefits.” The spe
cifics of Allegheny’s proposal simply are not 
germane to the basis for our policy determi
nations. As set forth above, the existence of 
any additional outstanding authority, even 
if not exercised at all, will encourage the in
cumbent carrier or carriers continuously to 
seek out the best combination of service and 
price in . accordance with the specific 
demand characteristics of the markets in 
issue.

the removal of operating restrictions.10 
This policy has been founded on the 
recognition that such restrictions are 
inherently economically wasteful.11 
Thus, even prior to passage of the new 
Act, we had consistently authorized 
their elimination upon request “re
gardless of the quantity and quality of 
the incumbent’s service unless an af
firmative showing is made that the re
striction is required.”12 (Emphasis 
added.) For these reasons, we tenta
tively conclude that it is consistent 
with the public convenience and neces
sity to grant Allegheny nonstop au
thority in the Toledo-Washington 
market.

E n v ir o n m e n t a l  I m p a c t  a n d  F u e l  
C o n s u m p t io n

Allegheny has submitted an evalua
tion of the environmental impact of its 
proposed new services.13 On the basis 
of this material, we tentatively con
clude that the requested removal of 
operating restrictions will not consti
tute a major Federal action signifi
cantly affecting the quality of the en
vironment within the meaning of sec
tion 102(2)(C) of the National Envi
ronmental Policy Act of 1969. Alleghe
ny also has estimated the amount of 
additional fuel usage that the intro
duction of its proposed new service 
would entail. It states that an addi
tional 1.6 million gallons of fuel will be 
required annually to serve the Wash
ington-Pittsburgh market.14 This esti
mate is considerably below the 10-mil
lion gallon threshold adopted by us in 
Part 313 as a measure of what consti
tutes a major regulatory action. We re
serve judgment on the environmental 
and energy consequences of other ap
plications, pending submission of envi
ronmental data.

We will give interested persons 30 
days following the service date of this 
order to show cause why the tentative 
findings and conclusions set forth here 
should not be made final. We expect 
such persons to support objections, if 
any, with detailed economic analysis. 
If an evidentiary hearing is requested, 
the objector should state, in detail, 
why such a hearing is necessary and 
what relevant and material facts he 
would expect to establish through 
such a hearing that cannot be estab
lished in written pleadings. We will 
not entertain general, vague or unsup
ported objections. We remind objec-

10Albuquerque-Phoenix Subpart M Pro
ceeding,, Order 77-11-114; Cincinnati-Wash
ington Subpart M Proceeding, Order 77-10- 
4; Memphis-Tampa/St. Petersburg/Clear- 
water Subpart N Proceeding, Order 77-4-66; 
The Shreveport-Dallas Nonstop Proceeding, 
Order 76-11-1.

“ The Shreveport-Dallas Nonstop Pro
ceeding, Order 76-11-1.

« Id., p. 2.
13AL-600.
14AL-600.
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tors that under the 1978 Act they have 
the burden of proving why the awards 
proposed here will not be consistent 
with the public convenience and neces
sity. Answers to objections shall be 
filed within 10 days of the due date for 
objections.

Accordingly, 1. We direct all inter
ested persons to show cause why we 
should not issue an order making final 
the tentative findings and conclusions 
stated above and amending the certifi
cate of public convénience and necessi
ty of Allegheny Airlines for Route 97 
so as to authorize the carrier to 
engage in nonstop operations between 
Washington National Airport and 
Dulles International Airport, on the 
one hand, and Pittsburgh, Pa. and 
Toledo, Ohio, on the other hand, and 
amending the certificate of public con
venience and necessity of Piedmont 
Aviation for Route 87 and the certifi
cates of any other fit, willing and able 
applicants, the fitness of which can be 
established by officially noticeable ma
terial, so as to authorize nonstop serv
ice between Washington National Air
port and Dulles International Air
ports, on the one hand, and Pitts
burgh, Pa., on the other;

2. Any persons having objections to 
the issuance of an order making final 
any of the proposed findings or con
clusions set forth here, shall no later 
than March 19, 1979, file with us and 
serve on all persons listed in para
graph 7 below, a statement of objec
tions together with a summary of tes
timony, statistical data and other ma
terial expected to be relied upon to 
support the stated objections. Answers 
shall be due no later than March 29, 
1979;

3. If timely and properly supported 
objections are filed, we will consider 
the matters and issues raised by the 
objections before taking further 
action;1S

4. In the event no objections are 
filed, we will deem all further proce
dural steps to have been waived and 
we shall proceed to enter an order in 
accordance with the tentative findings 
and conclusions set forth here;

5. We grant Piedmont Aviation’s 
motion to consolidate its application 
in Docket 33367 with the Allegheny 
application in Docket 33304;

6. We direct Piedmont and any* other 
applicant for nonstop Pittsburgh- 
Washington authority to file the data 
set forth in footnote 7.no later than 
March 5, 1979;

7. We will serve a copy of this order 
on Allegheny Airlines, Piedmont Avi
ation, Northwest Airlines, United Air
lines, the Pittsburgh Airport Advisory 
Committee and the County of Alleghe
ny, and the Toledo-Lucas County Port

15 Since provision is made for the filing of 
objections to this order, we will not enter
tain petitions for reconsideration.

Authority, the Toledo Area Chamber 
of Commerce and the City of Toledo.

We will publish this order in the 
F e d e r a l  R e g is t e r .

By the Civil Aeronautics Board.
P h y l l i s  T. K a y l o r , 16 

Secretary.
[PR Doc. 79-5152 Filed.2-15-79; 8:45 am]

[6320-01-M ]
[Order 79-2-33; Docket Nos. 32587, 33396, 

33561, 33583]

ALLEGHENY AIRLINES IN C , ET AL.

O rder To Show Cause

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C. 
on the 7th day of February, 1979.

In the matter of applications of Alle
gheny Airlines, Inc., Docket 32587, 
Piedmont Aviation, Inc., Docket 33396, 
Northwest Airlines, Inc., Docket 33561, 
Southern Airways, Inc., Docket 33583, 
for certificate authority.

On May 1 1978, Allegheny Airlines 
filed an Application seeking amend
ment of its certificate of public con
venience and necessity for Route 97 to 
authorize an extension of its system 
from Pittsburgh, Pa., to both Char
lotte and Raleigh/Durham, N.C. Alle
gheny petitioned us on September 1, 
1978, to process the application by 
show-cause procedures. In support of 
its request, it contends that Eastern, 
the only certificated carrier serving 
the markets, offers poorly scheduled 
nonstop service in the Pittsburgh- 
Charlotte market, and inadequate, 
poorly scheduled one-stop service in 
the Pittsburgh-Raleigh/Durham mar
kets.1 Initially, Allegheny proposes to 
schedule two daily nonstop round trips 
in both markets, providing all service 
with 100-seat DC-9-30 aircraft in an 
all-coach configuration. Because Pitts
burgh is the hub of its operations, it 
states that it will be able to provide 
Charlotte and Raleigh/Durham with 
improved one-stop, single-plane or con
necting service in numerous markets 
to which they now receive little or no 
service.2 It predicts that as many as

“ All Members concurred except Member 
O’Melia who did not vote.

•The only other carrier certificated to 
serve the markets is United, whose authori
ty is one-stop restricted via Asheville, N.C. 
It has not served either of the markets In 
recent years.

J Allegheny proposes service via Pittsburgh 
in the following Charlotte markets: 
Albany/Allentown/Akron/Canton/Buffalo/ 
Colum bus/D ayton/Erie/Evansville/H art- 
ford/Harrisburg/Indianapolis/Providence/ 
R o c h e s t e r / T o l e d o / W i l k e s - B a r r e /  
Scranton. Via Pittsburgh, it proposes service 
in the following Raleigh/Durham markets: 
Albany/Allentown/Akron/Canton/Buffalo/ 
Cleveland/Dayton/Erie/Evansville/Harris- 
burg/Hartford/Indianapolis/Philadelphia/ 
Rochester/Syracuse/Toledo/Wilkes-Barre/ 
Scranton.

146,000 passengers will receive im
proved service as a result of its propos
als, and that it will earn a net profit 
[after return on investment and tax) 
of $178,000, based upon the latest 
available Subpart K costing method
ology. Its application and show-cause 
petition are supported by various civic 
parties.3

On September 12, 1978, Piedmont 
filed an. application for an amendment 
to its certificate for Route 87 to au
thorize nonstop service between Pitts
burgh and Charlotte and Raleigh/ 
Durham, and a concurrent motion to 
consolidate its application with that of 
Allegheny. It also petitioned to have 
its application processed by show- 
cause procedures. In support of its re
quest, it contends that Eastern’s in
conveniently ;timed service in these 
markets reflects its monopoly position. 
Piedmont proposes to provide two 
daily nonstop round trips in the Pitts
burgh-Charlotte market, and two daily 
nonstop round trips between Pitts
burgh and Raleigh/Durham, with 
Boeing 737-200 equipment. It asserts 
that its proposed service will greatly 
benefit the traveling public due to its 
high volume of connecting traffic at 
Pittsburgh, and because it will offer a 
variety of discount fares, including its 
Super Saver Fare, a specified 30 per
cent round trip discount fare subject 
to restrictions, and a 40 percent dis
count on its off-peak services, without 
any restrictions or limitations. It esti
mates a net profit (after return on in
vestment and tax) of $314,000.

Northwest Airlines filed an applica* 
tion on September 28, 1978, requesting 
amendment of its certificate for Route 
3 to authorize service between Pitts
burgh and Charlotte and Raleigh/ 
Durham, and concurrently filed a 
motion to consolidate its application 
with that of Allegheny. Southern Air
ways filed an application on Septem
ber 29, 1978, seeking to amend its cer
tificate for Route 98 to authorize serv
ice between Pittsburgh and Charlotte, 
and also filed a motion to consolidate 
its application with that of Allegheny. 
Neither of these applicants has sub
mitted evidence supporting its applica
tion.

Eastern has filed answers opposing 
the show-cause petitions of Allegheny 
and Piedmont. It asserts that its three 
daily nonstop and one daily one-stop 
round trips in the Pittsburgh-Char
lotte market and one and a half daily 
one-stop round trips in the Pittsburgh- 
Raleigh/Durham market are more 
than adequate to meet the demand for 
service; that its load factors are not 
sufficiently high to justify further

*The County of Allegheny and the Pitts
burgh Airport Advisory Committee, the Ra
leigh/Durham Airport Authority, and the 
City of Charlotte and the Charlotte Cham
ber of Commerce.
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service; and that these applications 
raise issues too complex to be handled 
by show-cause procedures.4

Upon consideration of the facts and 
pleadings in this case, we have deter
mined that there is no reason not to 
grant multiple permissive awards here. 
We therefore tentatively conclude, on 
the basis of the tentative findings 
below, that it is consistent with the 
public convenience and necessity to 
award multiple permissive authority 
on a Category II subsidy-ineligible 
basis, in the Pittsburgh-Charlotte/Ra- 
leigh/Durham markets and to grant 
the applications of Allegheny, Pied
mont, Northwest and Southern, and 
any other fit, willing, and able appli
cant whose fitness, willingness, and 
ability can be established by officially 
noticeable data.5 Further, for the rea
sons set forth below, we reject East
ern’s contention that show-cause pro
cedures are inappropriate, and instead 
tentatively conclude that no oral evi
dentiary hearing is needed here since 
there are no material determinative 
issues of fact requiring such a hearing 
for their resolution.

Under the Airline Deregulation Act 
of 1978, we must approve an applica
tion for certificate authority unless we 
find, by a preponderance of the evi
dence, that approval would not be con
sistent with the public convenience 
and necessity (Pub. L. No. 95-504, sec
tion 14). The new Act creates a pre
sumption that the grant of all applica
tions is consistent with the public con
venience and necessity. It places on 
any opponents of these applications 
the burden of proving them inconsist
ent with the public convenience and 
necessity (Pub. L. No. 95-504, section

4 In a footnote to its answer to Allegheny’s 
petition to show cause, Eastern7 correctly 
states that when we instituted the Roanoke- 
Pittsburgh Service Investigation, Docket 
33364, by Order 78-9-29 (September 7, 
1978), we consolidated Allegheny’s applica
tion in Docket 32587 to the extent that it 
conformed to the scope of that proceeding. 
Eastern assumes that the remainder of Alle
gheny’s application, which involved Pitts- 
burgh-Charlotte/Raleigh/Durham, was dis
missed, and that its petition for an order to 
show cause is therefore moot.' We have 
never dismissed those portions of Alleghe
ny’s application that are here involved, and 
its petition to show cause is therefore not 
moot.

5 Officially noticeable data consist of that 
material filed under Section 302.24(m) of 
our Procedural Regulations. Applicants 
whose fitness cannot be so established must 
make a showing of fitness, as well as dealing 
with any questions under sections 408 and 
409 of the Act. Should such applications be 
filed, we will then consider how to deal with 
them procedurally.

On the basis of officially noticeable data, 
we find that Allegheny, Piedmont, North
west, and Southern are citizens of the 
United States and are fit, willing, and able 
to perform the air services proposed and to 
conform to the provisions of the Act and 
our rules, regulations, and requirements.

NOTICES

14). To give such opponents a reason
able opportunity to meet an admitted
ly heavy burden of proof, it is our view 
that applicants must indicate what 
type of service they would provide if 
they served the markets at issue. This 
does not mean that an applicant must 
show that it will provide service if it 
receives authority but rather what the 
nature of its service would be if it de
cided to serve. We will give all existing 
and would-be applicants 15 days from 
the date of service of this order to 
supply date,6 in order to give interest
ed persons sufficient information on 
the nature of the applicant’s proposal 
to assess consistency with the public 
convenience and necessity. Our tenta
tive findings concerning all applicants 
that have not filed illustrated service 
proposals are contingent on such fil
ings.

Upon review of all the facts and 
pleadings in this case, we have tenta
tively determined that there is no 
reason why we should not grant multi
ple permissive awards. Our tentative 
conclusions comport with the letter 
and spirit of the Airline Deregulation 
Act of 1978, particularly the declara
tion of policy set forth in section 102 
which instructs us to rely, to the maxi
mum extent possible, on competitive 
forces, including potential competi
tion.7 See our general conclusions 
about the benefits of multiple authori
ty in Improved Authority to Wichita 
Case, et al., Order 78-12-106, Decem
ber 14, 1978. Accordingly, we conclude 
that it is desirable to award the addi
tional authority sought by the appli
cants, whether or not services are in 
fact operated. The existence of addi
tional operating rights in markets now 
being served by incumbent carriers or

*They should submit an illustrative sched
ule of service in the markets at issue, which 
shows all points that they might choose to 
serve, the type and capacity of the equip
ment they would likely use and the elapsed 
trip time of flights in block hours over the 
segments. For the markets at issue only, 
they should also provide an environmental 
evaluation as required by Part 312 of our 
Regulations, and an estimate of the gallons 
of fuel to be consumed in the first year of 
operations in the markets if they institued 
the proposed service, as well as a statement 
on the availability of the required fuel.

7Section 102(a) of the Act specifies as 
being in the public interest, among other 
things:

“(4) The placement of maximum reliance 
on competitive market forces and on actual 
and potential competition (A) to provide the 
needed air transportation system, and (B) to 
encourage efficient and well-managed carri
ers to earn adequate profits and to attract 
capital.

“(9) The encouragement, development, 
and maintenance of an air transportation 
system relying on actual and potential com
petition to provide efficiency, innovation, 
and low prices and to determine the variety, 
quality, and price of air transportation serv
ices.”

100 9 7

authorized to be served will best effect 
the statute’s policy objective of plac
ing maximum reliance on the decisions 
of the marketplace. This will occur be
cause newly authorized carriers may 
actually enter the market in order to 
exploit unmet demand, both in terms 
of price and service, or because incum
bents will be encouraged by the realis
tic threat of entry to meet that 
demand. Because demand is dynamic 
in character and therefore constantly 
changing, the most effective means to 
assure that competitive forces will op
erate quickly and efficiently is to 
award multiple operating authority to 
carriers that are fit, willing and able to 
provide service.8

Notwithstanding the foregoing ten
tative conclusions in support of multi
ple authority in this proceeding, we 
wish to make clear that we in no way 
desire to deter objections that might 
be asserted under the 1978 Act by air 
carriers, civic interests or other inter
ested persons. The new statute con
tains a completely revised declaration 
of policy in section 102, as well as nu
merous additonal and modified sub
stantive provisions. Some of these stat
utory changes relate to considerations 
not expressly covered in the preceding 
statute. For example, while diversion 
from existing carriers will not be given 
decisive weight in rejecting applica
tions for new authority except upon 
an extraordinary showing of financial 
jeopardy on the part of one or more 
existing air carriers, with the conse
quent loss of . air service which cannot 
be immediately replaced, other provi
sions suggest that the Congress desires 
us to take into account other factors. 
These include, but are not limited to, 
satellite airport questions and the 
degree of concentration with the in
dustry and safety. Any party in this 
proceeding may explain in full why 
the authority that we propose to grant 
should not issue. Such explanations 
should apply specifically to the appli
cations in issue, and should be suffi
ciently detailed to overcome the statu
tory presumption of favorable treat
ment that the Act bestows on applica
tions.

Finally, upon review of the environ
mental evaluations submitted by Alle-

•The above recited policy determinations 
and findings answers the substantive objec
tions brought forward by Eastern in opposi
tion to Allegheny’s and Piedmont’s show- 
cause petitions. Specifically, even if true, 
and failure to demonstrate a need for addi
tional service at the present time in the 
Pittsburgh-Charlotte and Pittsburgh-Ra- 
leigh/Durham markets is not germane to 
the basis for our policy determinations. As 
set forth above, the existence of additional 
outstanding authority, even if not exercised, 
will encourage the incumbent carrier or car
riers continuously to seek out the best com
bination of service and price in accordance 
with the specific demand characteristics of 
these markets.
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gheny and Piedmont in their applica
tions, to which no answers have been 
filed, we find that our decision to 
award them authority does not consti
tute a major Federal action signifi
cantly affecting the quality of the 
human environment within the mean
ing of the National Environmental 
Policy Act of 1969, or a major regula
tory action under the Energy Policy 
and Conservation Act of 1975. We re
serve judgment on the environmental 
consequences of other applications, 
pending submission of environmental 
data.

We will give interested persons 30 
days following the service date of this 
order to show cause why the tentative 
findings and conclusions set forth here 
should not be made final; replies will 
be due within 10 days thereafter. We 
expect such persons to direct their ob
jections, if any, to specific markets, 
and to support such objections with 
detailed economic analysis. If an evi
dentiary hearing is requested, the ob
jector should state, in detail, why such 
a hearing is necessary and what rele
vant and material facts he would 
expect to establish through such a 
proceeding that cannot be established 
in written pleadings. We will not en
tertain general, vague or unsupported 
objections.

Accordingly,
1. We direct all interested persons to 

show cause why we should not issue 
an order making final the tentative 
findings and conclusions stated above 
and amending the certificates of 
public convenience and necessity of Al
legheny for Route 97, Piedmont for 
Route 87 and Northwest for Route 3, 
so as to authorize these carriers to 
engage in nonstop operations between 
Pittsburgh, on the one hand, and 
Charlotte and Raleigh/Durham, on 
the other hand; amending the certifi
cate of public convenience and necessi
ty of Southern for Route 98 so as to 
authorize it to engage in nonstop oper
ations between Pittsburgh, on the one 
hand, and Charlotte, on the other; and 
amending, to grant any of the authori
ty in issue, the certificates of any 
other fit, willing, and able applicants 
whose fitness can be established by of
ficially noticeable material;

2. We direct any interested persons 
having objections to the issuance of an 
order making final any of the pro
posed findings, conclusions, or certifi
cate amendments set forth here, to 
file with us and serve upon all persons 
listed in paragraph 7, no later than 
March 19, 1979, a statement of objec
tions, together with a summary of tes
timony, statistical data, and other ma
terial expected to be relied upon to 
support the stated objections; answers 
shall be due no later than March 29, 
1979;

3. If timely and properly supported 
objections are filed, we will accord full 
consideration to the matters and 
issues raised by the objections before 
we take further action;9

4. In the event no objections are 
filed, we will deem all further proce
dural steps to have been waived and 
we may proceed to enter an order in 
accordance with the tentative findings 
and conclusions set forth here;

5. We grant the motions of Pied
mont, Northwest, and Southern to 
consolidate their applications in Dock
ets 33396, 33561, 33583, respectively, 
with Allegheny’s application in Docket 
32587;

6. We direct Northwest, Southern, 
and any other applicant for the au
thority in issue to file the data set 
forth in footnote 6 no later than 
March 5, 1979;

7. We will serve a copy of this order 
upon all persons named in the service 
list of Docket 32587.

We will publish this order in the 
F e d e r a l  R e g is t e r .

By the Civil Aeronautics Board.10
P h y l l i s  T .  K a y l o r , 

Secretary.
[FR Doc. 79-5153 Filed 2-15-79; 8:45 am]

[6335-01-M ]
COMMISSION ON Q VIL RIGHTS

NEBRASKA ADVISORY COMMITTEE 

A genda and NoHce o f O pen M eeting

Notice is hereby given, pursuant to 
the provisions of the Rules and Regu
lations of the U.S. Commission on 
Civil rights, that a conference of the 
Nebraska Advisory Committee (SAC) 
of the Commission will convene at 8:00 
am and will end at 5:00 pm at the Ne
braska Center for Continuing Educa
tion Building, Scottsbluff Room, Uni
versity of Nebraska, 33rd and Hol- 
drege Streets, Lincoln, Nebraska 
68583, on March 6 and 7,1979.

Persons wishing to attend this con
ference should contact the Committee 
Chairperson or the Central States Re
gional Office of the Commission, Old 
Federal Office Building, Room 3103, 
911 Walnut Street, Kansas City, Mis
souri 64106.

The purpose of the conference is to 
provide follow-up training to Nebraska 
State Agencies in the area of affirma
tive action plan preparation and im
plementation. This activity is the 
follow-up effort to the Four State Af
firmative Action Report released on 
June 8, 1978.

This conference will be conducted 
pursuant to the provisions of the

9 Since provision is made for the filing of 
objections to this order, we will not enter
tain petitions for reconsideration.

10 All Members concurred except Member 
O’Melia who did not vote.

Rules and Regulations of the Commis
sion.

Dated at Washington, D.C., Febru
ary 13,1979.

J o h n  I. B i n k l e y , 
Advisory Committee 

Management Officer.
[FR Doc. 79-5124 Filed 2-15-79; 8:45 am]

[63 3 5 -0 1-M ]

PUBLIC HEARING

Notice is hereby given pursuant to 
the provisions of the Civil Rights Act 
of 1957, 71 Stat. 634, as amended, that 
a public hearing of the U.S. Commis
sion on Civil Rights will commence on 
March 19, 1979, at Conference Room 
No. 1, 1100 L Street, N.W., Washing
ton, D.C. An executive session, if ap
propriate, may be convened at any 
time before or during the hearing.

The purpose of the hearing is to col
lect information concerning legal de
velopments constituting discrimina
tion or a denial of equal protection of 
the laws under the Constitution be
cause of race, color, religion, sex, or 
national origin, or in the administra
tion of justice, particularly concerning 
American Indians; to appraise the laws 
and policies of the Federal Govern
ment with respect to discrimination or 
denials of equal protection of the laws 
under the Constitution because of 
race, color, religion, sex, or national 
origin, or in the administration of jus
tice, particularly concerning American 
Indians; and to disseminate informa
tion with respect to discrimination or 
denials of equal protection of the laws 
under the Constitution because of 
race, color, religion, sex, or national 
origin, or in the administration of jus
tice, particularly concerning American 
Indians.

Dated at Washington, D.C., Febru
ary 13,1979.

A r t h u r  S. F l e m m in g , 
Chairman.

[FR Doc. 79-5296 Filed 2-15-79; 10:23 am]

[3510 -13 -M ]
DEPARTMENT OF COMMERCE

N ationa l Bureau o f Standards 

I /O  CHANNEL LEVEL INTERFACE STANDARDS

Issuance o f Federal Inform ation Processing 
Standards

On June 19, 1978, notice was given in 
the F e d e r a l  R e g is t e r  (43 FR 26341- 
26344) that three proposed input/ 
output (I/O) channel level interface 
standards were being recommended 
for Federal use. The three standards 
mentioned in that notice were (1) I/O
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Channel Interface, (2) Channel Level 
Power Control Interface, and (3) Oper
ational Specifications for Magnetic 
Tape Subsystems.

Interested parties were invited to 
submit written comments and, if de
sired, to testify at a public hearing 
conducted by the National Bureau of 
Standards (NBS) regarding those 
standards. A public hearing was held 
at NBS on August 11, 1978.

The testimony of the persons who 
testified at the public hearing, the 
written comments submitted by inter
ested parties and all other material 
furnished in connection with those no
tices have been carefully considered 
and studied. In addition, the Depart
ment has also examined and reviewed 
its own material relevant to these 
standards. This examination, study, 
and review has resulted in the prepa
ration of a detailed evaluation and 
analysis, including a revision and up
dating of earlier analyses. On the basis 
of such evaluation and analysis, and 
pursuant to the authority vested in 
the Secretary of Commerce (Secre
tary) under Pub. L. 89-306 (79 Stat. 
1127; 40 U.S.C. 759(f)) and Executive 
Order 11717 (38 FR 12315, dated May 
11, 1973), the Secretary has approved 
those three Federal Information Proc
essing Standards and has authorized 
the publication of this notice announc
ing her approval of the three stand
ards.

A copy of the evaluation documents 
on which the Secretary’s approval was 
based, including copies of the tran
script of the referenced public hearing 
and the written comments and materi
als submitted by interested parties, are 
available for inspection and copying in 
the Central Reference and Records In
spection Facility, Room 5317, Depart
ment of Commerce Building, 14th 
Street between Constitution Avenue 
and E Street, NW., Washington, D.C. 
20230. This facility is open to the 
public Monday through Friday be
tween the hours of 9 a.m. and 4:30 
p.m. See § 4.4(c) of Title 15 of the 
Code of Federal Regulations for more 
details regarding the operation of this 
facility.

These standards define the mechani
cal, electrical and functional interface 
specifications for connecting computer 
peripheral equipment, such as magnet
ic tape and disk devices, as a part of 
medium and large scale automatic 
data processing (ADP) systems. The 
standards will enable Federal agencies 
to procure computer peripheral equip
ment competitively with regard to cost 
and performance and to be assured 
that the resulting interconnected 
equipment will perform correctly as a 
part of Federal ADP systems. Such 
competition will be made possible in 
the procurement of specifically identi
fied classes of computer peripheral

equipment at the time of initial ADP 
system acquisition, when systems are 
being augmented, and when system 
components are being replaced.

The three approved standards are 
closely interrelated. They together 
support the fully competitive procure
ment of magnetic tape peripheral 
equipment. The first two of these ap
proved standards, together with an
other standard planned to be recom
mended to the Secretary for approval 
in the near future, will enable the 
fully competitive procurement of mag
netic disk peripheral equipment, the 
I/O  Channel Interface standard pro
vides the basic hardware interface 
structure for transmission of control 
information and data to and from pe
ripheral equipment. The Channel 
Level Power Control Interface stand
ard provides for electrical power con
trol of computer peripheral subsys
tems. The Operational Specifications 
for Magnetic Tape Subsystems stand
ard provides the detailed functional 
interface specifications for use of mag
netic tape subsystems connected 
through interfaces conforming to the 
first two standards.

Each of the approved Federal Infor
mation Processing Standards contain 
two basic sections: (1) An announce
ment section which provides informa
tion concerning the applicability and 
implementation of the standard, and
(2) a specification section which de
fines the technical parameters of the 
standard. Only the announcement sec
tion of each of these three standards 
is provided in this notice.

Interested parties may purchase 
either paper or microfiche copies of 
these three standards, including the 
technical specifications pertaining 
thereto, from the National Technical 
Information Service (NTIS). Specific 
ordering information from NTIS for 
these standards is set out below in the 
Where to Obtain Copies portion of the 
announcement section of each of these 
standards.

The criteria for determination by 
the National Bureau of Standards of 
excluded systems, as is required in 
paragraph one of the Applicability 
section of the I/O Channel Interface 
standard, will be published in the F e d 
e r a l  R e g is t e r  no later than March 19, 
1979. It will be accompanied by a de
scription of the procedures to be fol
lowed in developing, maintaining, and 
distributing the required list of cur
rently excluded systems.

Persons desiring any further infor
mation about these standards may 
contact Mr. Thomas N. Pyke, Jr., Di
rector, Center for Computer Systems 
Engineering, Institute for Computer 
Sciences and Technology, National 
Bureau of Standards, Washington,
D.C. 20234 (301) 921-3436.

Dated February 12,1979.
E r n e s t  A m b l e r , 

Director.
F ederal I nformation Processing 

Standards P ublication 60

I /O  CHANNEL INTERFACE

Federal Information Processing Standards 
Publications are issued by the National 
Bureau of Standards pursuant to the Feder
al Property and Administrative Services Act 
of 1949, as amended, Pub.'L. 89-306 (79 Stat. 
1127), Executive Order 11717 (38 FR 12315, 
dated May 11, 1973) and Part 6 of Title 15 
Code of Federal Regulations (CRF).

Name of Standard. I/O  Channel Interface 
(FIPS PUB 60).

Category of Standard. Hardware Stand
ard, Interface.

Explanation. This standard defines the 
functional, electrical, and mechanical inter
face specifications for connecting computer 
peripheral equipment as a part of automatic 
data processing (ADP) systems. This stand
ard, together with a companion standard for 
power control, defines the hardware charac
teristics for the I/O  channel level interface. 
In order to achieve full plug-to-plug inter
changeability of peripheral components, 
device class specific operational specifica
tions standards are also required for each 
class of peripheral device. These operational 
specifications standards will be proposed as 
Federal Information Processing Standards 
to accompany this standard as they are de
veloped.

The Government’s intent in employing 
this I/O  Channel Interface standard is to 
reduce the cost of satisfying the Govern
ment’s data processing requirements 
through increasing its available alternative 
sources of supply for computer system com
ponents at the time of initial system acquisi
tion, as well as in system replacement and 
augmentation and in system component re
placement.

This standard is also expected to lead to 
improved reutilization of system compo
nents. When acquiring ADP systems and 
system components, Federal agencies shall 
cite this standard in specifying the interface 
for connecting computer peripheral equip
ment as a part of ADP systems.

Approving Authority. Secretary of Com
merce.

Maintenance Agency. Department of Com
merce, National Bureau of Standards (Insti
tute for Computer Sciences and Technol
ogy).

Cross Index. American National Standards 
Institute document X3T9/600, Rev. 2, Draft 
Proposed American National Standard for 
I/O  Channel Interface.

Applicability. This standard is applicable 
to the acquisition of all ADP systems and 
peripheral equipment for those systems 
except those minicomputer, microcomputer, 
and other small scale systems which are spe
cifically excluded by the National Bureau of 
Standards (NBS). A list of such currently 
excluded systems and the current criteria 
for exclusion will be developed and main
tained by NBS and will be periodically dis
tributed to all Federal agencies and be pub
licly available upon request.

This standard is applicable to the acquisi
tion of (1) all new and replacement ADP 
systems, (2) computer peripheral equipment 
acquired to replace existing peripheral 
equipment of or to augment ADP systems 
that employ interfaces conforming with this
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standard, and (3) peripheral equipment ac
quired to replace existing peripheral equip
ment of or to augment ADP systems that do 
hot conform to this standard, but for which 
the hardware and software necessary to 
conform to this standard are commercially 
available.

Specifically, this standard shall be em
ployed in the interconnection of computer 
peripheral equipment as a part of ADP sys
tems for the following types of peripherals:
(1) Magnetic tape equipment employing 
open reel-to-reel magnetic tape storage de
vices, specifically excluding magnetic tape 
cassette and tape cartridge storage devices,
(2) magnetic disk storage equipment em
ploying disk drives each having a capacity 
greater than 7 megabytes per storage 
module, specifically excluding flexible disk 
and disk cartridge devices having a smaller 
storage capacity per device, and (3) periph
eral equipment employing all peripheral 
device types for which accompanying oper
ational specifications standards have been 
issued as Federal Information Processing 
Standards.

Verification of the correct operation of all 
interfaces that are required to conform to 
this standard shall, through demonstration 
or other means acceptable to the Govern
ment, be provided prior to the acceptance of 
all applicable ADP equipment.

Specifications. This standard incorporates 
by reference the technical specifications of 
ANSI document number X3T9/600, Rev. 2. 
Copies of the technical specifications sec
tion of the standard will be available from 
the National Technical Information Service 
as described in the Where to Obtain Copies 
section below.

Implementation. The provisions of this 
standard are effective December 13, 1979. 
All applicable equipment ordered on or 
after the effective date, or procurement ac
tions for which solicitation documents have 
not been issued by that date, must conform 
to the provisions of this standard unless a 
waiver has been granted in accordance with 
the procedure described elsewhere in this 
standard.

Regulations concerning the specific use of 
this standard in Federal procurement will 
be issued by the General Services Adminis
tration to be a part of the Federal Property 
Management Regulations.

This standard shall be reviewed by NBS 
within three years after its effective date, 
taking into account technological trends 
and other factors, to determine whether the 
standard should be affirmed, revised, or 
withdrawn.

Waivers. Heads of agencies desiring a 
waiver from the requirements stated in this 
standard, so as to acquire ADP equipment 
that does not conform to this standard, 
shall submit a request for such a waiver to 
the Secretary of Commerce for review and 
approval. Approval will be granted if, in the 
judgment of the Secretary based on all 
available information, including that pro
vided in the waiver request, a major adverse 
economic or operational impact would occur 
through conformance with this standard.

A request for waiver shall include: ( 1 )A  
description of the existing or planned ADP 
system for which the waiver is being re
quested, (2) a description of the system con
figuration, identifying those items for 
which the waiver is being requested, and in
cluding a description of planned expansion 
of the system configuration at any time 
during its life cycle, and O la  justification

for the waiver, including a description and 
discussion of the major adverse economic or 
operational impact that would result 
through conformance to this standard as 
compared to the alternative for which the 
waiver is requested.

The request for waiver shall be submitted 
to the Secretary of Commerce, Washington, 
D.C. 20230, and labeled as a Request for 
Waiver to a Federal Information Processing 
Standard. Waiver requests will normally be 
processed within 45 days of receipt by the 
Secretary. No action shall be taken to issue 
solicitation documents or to order equip
ment for which this standard is applicable 
and which does not conform to this stand
ard prior to receipt of a waiver approval re
sponse from the Secretary.

Where to Obtain Copies. Either paper or 
microfiche copies of this Federal Informa
tion Processing Standard, including the 
technical specifications, may be purchased 
from the National Technical Information 
Service (NTIS) by ordering Federal Infor
mation Processing Standard Publication 60 
(NBS-FIPS-PUB-60), I/O  Channel Inter
face. Ordering information, including prices 
and delivery alternatives, may be obtained 
by contacting the National Technical Infor
mation Service (NTIS), UJS. Deoartment of 
Commerce, Springfield, Virginia 22161, 
Telephone: (703) 557-4650.

F ederal I nformation P rocessing 
Standards P ublicaton 61

CHANNEL LEVEL POWER CONTROL INTERFACE
Federal Information Processing Standards 

Publications are issued by the National 
Bureau of Standards pursuant to the Feder- 

,  al Property and Administrative Services Act 
of 1949, as amended, Pub. L. 89-306 (79 Stat. 
1127), Executive Order 11717 (38 FR 12315, 
dated May 11, 1973) and Part 6 of Title 15 
Code of Federal Regulations (CFR).

Name of Standard. Channel Level Power 
Control Interface (FIPS PUB 61).

Category of Standard: Hardware Stand
ard, Interface.

Explanation. This standard defines the 
functional, electrical, and mechanical inter
face specificatons for a power control inter
face for use in connecting computer periph
eral equipment as a part of automatic data 
processing (ADP) systems. This standard, 
together with a companion standard for I/O  
Channel Interface, defines the hardware 
characteristics for the I/O  channel level in
terface.

The Government’s intent in employing 
this Channel Level Power Control Interface 
standard is to reduce the cost of satisfying 
the Government’s data processing require
ments through increasing its available alter-, 
native sources of supply for computer 
system components at the time of initial 
system acquisition, as well as in system re
placement and augmentation and in system 
component replacement. This standard is 
also expected to lead to improved reutiliza
tion of system components.

When requiring ADP systems and system  
components, Federal agencies shall cite this 
standard in specifying the power control in
terface for connecting computer peripheral 
equipment as a part of ADP systems.

Approving Authority. Secretary of Com
merce.

Maintenance Agency. Department of Com
merce, National Bureau of Standards (Insti
tute for Computer Sciences and Technol
ogy).

Cross Index. American National Standards 
Institute document X3T9/866, Rev. 2. Draft 
Proposed American National Standard 
Specifications for Power Control Interface.

Applicability. This standard is applicable 
whenever use of Federal Information Proc
essing Standard I/O  Channel Interface 
(NBS-FIPS-PUB-60) is required.

Verification of the correct operation of all 
interfaces that are required to conform to 
this standard shall, through demonstration 
of other means acceptable to the Govern
ment, be provided prior to the acceptance of 
all applicable ADP equipment.

Specifications. This standard incorporates 
by reference the technical specifications of 
ANSI document number X3T9/666, Rev. 2. 
Copies of the technical specifications sec
tion of the standard will be available from 
the National Technical Information Service 
as described in the Where to Obtain Copies 
section below.

Implementation. The provisions of this 
standard are effective December 13, 1979. 
All applicable equipment ordered on or 
after the effective date, or procurement ac
tions for which solicitation documents have 
not been issued by that date, must conform 
to the provisions of this standard unless a 
waiver has been granted in accordance with 
the procedure described elsewhere in this 
standard.

Regulations concerning the specific use of 
this standard in the Federal procurement 
will be issued by the General Services Ad
ministration to be a part of the Federal 
Property Management Regulations.

This standard shall be reviewed by NBS 
within three years after its effective date, 
taking into account technological trends 
and other factors, to determine whether the 
standard should be affirmed, revised or 
withdrawn.

Waivers. Heads of agencies desiring a 
waiver from the requirements stated in this 
standard so as to acquire ADP equipment 
that does not conform to this standard, 
shall submit a request for such a waiver to 
the Secretary of Commerce for review and 
approval. Approval will be granted if, in the 
judgment of the Secretary based on all 
available information, including that pro
vided in the waiver request, a major adverse 
economic or operational impact would occur 
through conformance with this standard.

A request for waiver shall include: ( 1 )A  
description of the existing or planned ADP 
system for which the waiver is being re
quested, (2) a description of the system con
figuration, identifying those items for* 
which the waiver is being requested, and in
cluding a description of planned expansion 
of the system configuration at any time 
during its life cycle, and (3) a justification 
for the waiver, including a description and 
discussion of the major adverse economic or 
operational impact that would result 
through conformance to this standard as 
compared to the alternative for which the 
waiver is requested.

The request for waiver shall be submitted 
to the Secretary of Commerce, Washington, 
D.C. 20230, and labeled as a Request for 
Waiver to a Federal Information Processing 
Standard. Waiver requests will normally be 
processed within 45 days of receipt by the 
Secretary. No action shall be taken to issue 
solicitation documents or to order equip
ment for which this standard is applicable 
and which does not conform to this stand
ard prior to receipt of a waiver approval re
sponse from the Secretary.
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Where to Obtain Copies. Either paper or 

microfiche copies of this Federal Informa
tion Processing Standard, including the 
technical specifications, may be purchased 
from the National Technical Information 
Service (NTIS) by ordering Federal Infor
mation Processing Standard Publication 61 
(NBS-FIPS-PUB-61), Channel Level Power 
Control Interface. Ordering information, in
cluding prices and delivery alternatives, may 
be obtained by contacting the National 
Technical Information Service (NTIS), U.S. 
Department of Commerce, Springfield, Vir
ginia 22161, Telephoned703) 557-4650.

F ederal Information P rocessing 
S tandards P ublication 62

operational specifications for magnetic
TAPE SUBSYSTEMS

Federal Information Processing Standards 
Publications are issued by the National 
Bureau of Standards pursuant to the Feder
al Property and Administrative Services Act 
of 1949, as amended, Pub. L. 89-306 (79 Stat. 
1127), Executive Order 11717 (38 FR 12315 
dated May U , 1973) and Part 6 of Title 15 
Code of Federal Regulations (CFR).

Name of Standard. Operational Specifica
tions for Magnetic Tape Subsystems (FIPS 
PUB 62).

Category of Standard. Interface.
Explanation. This standard defines the 

peripheral device dependent operational in
terface specifications for connecting mag
netic tape equipment as a part of automatic 
data processing (ADP) systems. It is to be 
used together with FIPS PUB 60, I/O  Chan
nel Interface and FIPS PUB 61, Channel 
Level Power Control Interface. This stand
ard, together with these two referenced 
standards, provides for full plug-to-plug in
terchangeability of magnetic tape equip
ment as part of ADP systems.

The Government’s intent in employing 
this standard for Operational Specifications 
for Magnetic Tape Subsystems is to reduce 
the cost of satisfying the Government’s data 
processing requirements through increasing 
its available alternative sources of supply 
for computer system components at the 
time of initial system acquisition, as well as 
in system replacement augmentation and in 
system component replacement. This stand
ard is also expected to lead to improved reu
tilization of systems components.

When acquiring ADP systems and system 
components, Federal agencies shall cite this 
standard in specifying the interface for con
necting magnetic tape peripheral equipment 
as a part of ADP systems.

Approving Authority. Secretary of Com
merce.

Maintenance Agency. Department of Com
merce, National Bureau of Standards (Insti
tute for Computer Sciences and Technol
ogy).

Cross Index. American National Standards 
Institute document X3T9/780, Rev. 3, Draft 
Proposed American National Standard 
Operational Specifications for Magnetic 
Tape Subsystems.

Applicability. This standard is applicable 
to the acquisition of all magnetic tape 
equipment whenever the use of Federal In
formation Processing Standard I/O  Chan
nel Interface (NBS-FIPS-PUB-60) is re
quired.

Verification of the correct operation of all 
interfaces that are required to conform to 
this standard shall, through demonstration 
or other means acceptable to the Govem-

ment, be provided prior to the acceptance of 
all applicable ADP equipment.

Specifications. This standard incorporates 
by reference the technical specifications of 
ANSI document number X3T9/780 Rev. 3. 
Copies of the technical specifications sec
tion of the standard will be available from 
the National Technical Information Service 
as described in the Where to Obtain Copies 
section below.

Implementation. The provisions of this 
standard are effective December 13, 1979. 
All applicable equipment ordered on or 
after the effective date, or procurement ac
tions for which solicitation documents have 
not been issued by that date, must conform 
to the provisions of this standard unless a 
waiver has been granted in accordance with 
the procedure described elsewhere in this 
standard.

Regulations concerning the specific use of 
this standard in Federal procurement will 
be issued by the General Services Adminis
tration to be a part of the Federal Property 
Management Regulations.

This standard shall be reviewed by NBS 
within three years after its effective date, 
taking into account technological trends 
and other factors, to determine whether the 
standard should be affirmed, revised, or 
withdrawn.

Waivers. Heads of agencies desiring a 
waiver from the requirements stated in this 
standard so as to acquire ADP equipment 
that does not conform to this standard, 
shall submit a request for such a waiver to 
the Secretary of Commerce for review and 
approval. Approval will be granted if, in the 
judgment of the Secretary based on all 
available information, including that pro
vided in the waiver request, a major adverse 
economic or operational impact would occur 
through conformance with this standard.

A request for waiver shall include: ( 1 ) A  
description of the existing or planned ADP 
system for which the waiver is being re
quested, (2) a description of the system con
figuration, identifying those items for 
which the waiver is being requested, and in
cluding a description of planned expansion 
of the system configuration at any time 
during its life cycle, and (3) a justification 
for the waiver, including a description and 
discussion of the major adverse economic or 
operational impact that would result 
through conformance to this standard as 
compared to the alternative for which the 
waiver is requested.

The request for waiver shall be submitted 
to the Secretary of Commerce, Washington, 
D.C. 20230, and labeled as a_Request for 
Waiver to a Federal Information Processing 
Standard. Waiver requests will normally be 
processed within 45 days of receipt by the 
Secretary. No action shall be taken to issue 
solicitation documents or to order equip
ment for which this standard is applicable 
and which does not conform to this stand
ard prior to receipt of waiver approval re
sponse from the Secretary.

Where to Obtain Copies. Either paper or 
microfiche copies of this Federal Informa
tion. Processing Standard, including the 
technical specifications, may be purchased 
from the National Technical Information 
Sevice (NTIS) by ordering Federal Informa
tion Processing Standard Publication 62 
( NBS-FIPS-PUB-62 ), Operational Specifi
cations for Magnetic Tape Subsystems. Or
dering information, including prices and de
livery alternatives, may be obtained by con
tacting the National Technical Information

Service (NTIS), U.S. Department of Com
merce, Springfield, Virginia 22161, Tele
phone: (703)557-4650.

[FR Doc. 79-5011 Filed 2-15-79; 8:45 am]

[3510 -22 -M ]

N ational Oceanic and Atmospheric  
Adm inistration

CARIBBEAN FISHERY M ANAGEM ENT COUNCIL

Public M eeting W ith  P artia lly  Closed Session

AGENCY: National Marine Fisheries 
Service, NOAA.
SUMMARY: The Caribbean Fishery 
Management Council will conduct a 
public meeting with a partially closed 
session.
DATES: February 22, 1979.
ADDRESS: The meeting will be held 
at the Hotel Pierre, 105 de Diego 
Avenue, Santurce, Puerto Rico.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Omar Munoz-Roure, Executive 
Director, Caribbean Fishery Man
agement Council, P.O. Box 1001, 
Hato Rey, Puerto Rico 00919. Tele
phone (809) 753-4926.

SUPPLEMENTAL INFORMATION: 
The Carribean Fishery Management 
Council was established by the Fish
ery Conservation and Management 
Act of 1976 (Pub. L. 94-265). Meeting 
Agendas follow:

Council (Open Meeting) February
22.1979 (9:00 a.m. to 2:00 p.m.). 

Agenda: (1) Status Report on the
FMPs for Spiny Lobster and Shallow- 
Water Reef Fish; (2) Consideration of 
an RFP for the collection of the bio
logical and socio-economic data availa
ble on the mollusks fisheries; (3) For
eign Fishing Permits Applications; (4) 
Personnel and Administrative matters; 
and (5) Other Business.

Council (Closed Meeting) February
22.1979 (2:00 p.m. to 5:00 p.m.). 

Agenda: Final selection and award
process for a contract to develop a 
Coastal Migratory Pelagics Draft 
FMP.

The Assistant Secretary for Admin
istration of the Department of Com
merce, with the concurrence of the 
General Counsel, formally determined 
on February 9, 1979, pursuant to Sec
tion 10(d) of the Federal Advisory 
Committee Act, that the agenda item 
covered in the closed session may be 
exempt from the provisions of the Act 
relating to open meetings and public 
participation therein, because matters 
to be discussed in this session are 
likely to disclose commercial and fi
nancial information obtained from a 
person, and privileged or confidential, 
and/or information of a personal 
nature where disclosure would consti-
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tute a clearly unwarranted invasion of 
personal privacy. This determination 
was made in accordance with the pro
visions of 5 Ü.S.C. 552(bX4). (A copy of 
the determination is available for 
public inspection and copying in the 
Public Reading Room, Central Refer
ence and Record Inspection Facility, 
Room 5317, Department of Com
merce).

Dated: February 13, 1979.

J a c k  W . G e h r in g e r , 
Deputy Assistant Administrator; 

National Marine Fisheries 
Service.

[FR Doc. 79-5136 Filed 2-15-79; 8:45 am]

[3510 -22 -M ]

WESTERN PACIFIC FISHERY M ANAGEM ENT  
COUNCIL

Public M eeting

AGENCY: National Marine Fisheries 
Service,
SUMMARY: The Western Pacific 
Fishery Management Council was es
tablished under Section 302 of the 
Fishery Conservation and Manage
ment Act of 1976 (Pub. L. 94-265), and 
the Council has established a Pelagic 
Fishery Resources Subpanel that will 
meet to discuss management measures 
for the billfish fishery.
DATES: The meeting will convene on 
Thursday, March 1, 1979, at 10 a.m. 
and will adjourn at approximately 3 
p.m, The meeting is open to the 
public.
ADDRESS: The meeting will take 
place in the conference room of the 
National Marine Fisheries Service 
Southwest Fisheries Center, 2570 Dole 
Street, Honolulu, Hawaii.
FOR FURTHER INFORMATION 
CONTACT:

Ms. Kitty Simonds, Executive Secre
tary, Western Pacific Fishery Man
agement Council, Room 1608, 1164 
Bishop Street, Honolulu, Hawaii 
96813, Telephone: <808) 523-1368.

Dated: February 14, 1979.
«

W in f r e d  H. M e ib o h m , 
Executive Director, National 

Marine Fisheries Service.
IFR Doc. 79-5214 Filed 2-15-79; 8:45 am]

[3510 -17 -M ]
O ffice  o f the  Secretory

N A T IO N A L LABORATORY ACCREDITATION
CRITERIA COMMITTEE FOR FRESHLY MIXED
HELD CONCRETE

O pen M eeting

The National Laboratory Accredita
tion Criteria Committee for Freshly 
Mixed Field Concrete will hold its first 
meeting on March 8 and 9, 1979 in the 
Main Commerce Building, 14th Street 
and Constitution Avenue, N.W., Wash
ington, D.C. (public entrance to the 
building is on 14th Street between 
Constitution Avenue and E Street,
N.W.). The Committee will meet from 
10 a.m. to 6 p.m. on March 8 and from 
9 a.m. to 1 p.m. on March 9 in Room 
B841.

Thé Committee was established on 
December 13, 1978 (43 FR 58222) to 
develop and recommend to the Secre
tary of Commerce general and specific 
criteria for accrediting testing labora
tories that test freshly mixed field 
concrete. The Committee consists of 
23 members: 11 of whom represent 
specifiers, producers, users/contrac
tors, testing laboratories, and general 
interest in the private sector; 7 of 
whom represent Federal agency inter
ests; and 4 of whom represent state 
and local government interests. The 
Committee is chaired by Dr. Howard I. 
Forman, Deputy Assistant Secretary 
for Product Standards of the Depart
ment of Commerce.

Tentative agenda items include:
1. Discussion of Committee objec

tives and schedules.
2. Background of the National Vol

untary Laboratory Accreditation Pro
gram.

3. The role of the National Bureau 
of Standards and a-discussion of the 
practical aspects of accrediting labora
tories.

4. Concepts used in preparing sug
gested laboratory evaluation criteria.

5. Suggestions for general and specif
ic criteria.

The meeting will be open to public 
observation. The public may submit 
written statements or inquiries to the 
Chairman before or after the meeting. 
A limited number of seats will be avail
able to the public and to the press on 
a first-come, first-served basis.

Copies of the minutes and material 
distributed will be made available for 
inspection and copying, following cer
tification by the Chairman, in accord
ance with the Federal Advisory Com
mittee Act, at the U.S. Department of 
Commerce Central Reference and Rec
ords Inspection Facility, Room 5317, 
Main Commerce Building, Washing
ton, D.C.

Additonal information may be ob
tained from Mr. Peter S. Unger, Assist
ant Coordinator, National Voluntary

Laboratory Accreditation Program, 
Room 3876, U. S. Department of Com
merce, Washington, D.C. 20230. Tele
phone: 202-377-5872.

Dated: February 12, 1979.
J o r d a n  J .  B a r u c h , 

Assistant Secretary for 
Science and Technology. 

[FR Doc. 79-5126 Filed 2-15-79; 8:45 am]

[6820 -33 -M ]

COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED

PROCUREMENT LIST 1979 

Deletions

AGENCY: Committee for Purchase 
from the Blind and Other Severely 
Handicapped.
ACTION: Deletions from Procurement 
List.
SUMMARY: This action deletes from 
Procurement List 1979 commodities 
produced by workshops for the blind 
or other severely handicapped.
EFFECTIVE DATE: February 16, 
1979.
ADDRESS: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington Virginia 22201.
FÖR FURTHER INFORMATION 
CONTACT:

C. W. Fletcher, (703) 557-1145.
SUPPLEMENTARY INFORMATION: 
On December 8, 1978 the Committee 
for Purchase from the Blind and 
Other Severely Handicapped pub
lished notices (43 FR 57639) of pro
posed deletions from Procurement List 
1979, November 15, 1978 (43 FR 
53151).

After consideration of the relevant 
matter presented the Committee has 
determined that the commodities 
listed below are no longer suitable for 
procurement by the Federal Govern
ment under 41 UJS.C. 46-48c, 85 Stat. 
77.

Accordingly, the following commod
ities are hereby deleted from Procure
ment List 1979:

Class 7520
Arch Board File, 7520-00-191-1074. 7520-00- 

281-4845, 7520-00-281-4848.
Clipboard, File, 7520-00-274-5496, 7520-00- 

281-5892.
E. R. A l l e y , Jr., 

Acting Executive Director. 
[FR Doc. 79-5114 Filed 2-15-79; 8:45 am]
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[6820 -33 -M ]

PROCUREMENT LtST 

Proposed Addition

AGENCY: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. f
ACTION: Proposed Addition to Pro
curement List.
SUMMARY: The Committee has re
ceived a proposal to add to Procure
ment List 1979 commodities to be pro
duced by workshops for the blind and 
other severely handicapped.
COMMENTS MUST BE RECEIVED 
ON OR BEFORE: March 21,1979.
ADDRESS: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington, Virginia 22201.
FOR FURTHER INFORMATION 
CONTACT:

C. W. Fletcher, (703) 557-1145.
SUPPLEMENTARY INFORMATION: 
This notice is published pursuant to 41 
U.S.C. 47(a)(2), 85 Stat. 77.

If the Committee approves the pro
posed addition, all entities of the Fed
eral Government will be required to 
procure the commodities listed below 
from workshops for the blind or other 
severely handicapped.

It is proposed to add the following 
commodities to Procurement List 1979, 
November 15, 1978 (43 FR 53151):

Class 5120
Screwdrivers, Cross Tip, 5120-00-224-7370, 

5120-00-227-7293, 5120-00-234-8913, 5120- 
00-224-7375, 5120-00-237-8174, 5120-00- 
820-2995, 5120-00-060-2004, 5120-00-529- 
3101, 5120-00-596-0866, 5120-00-580-2361, 
5120-00-542-3438, 5120-00-357-7175, 5120- 
00-580-0334.

E. R. A l l e y , Jr., 
Acting Executive Director. 

[FR Doc. 79-5113 Filed 2-15-79; 8:45 am]

[3910-01-M ]
DEPARTMENT OF DEFENSE

Deportm ent o f the A ir  Force 

USAF SCIENTIFIC A DVISO RY BOARD  

M eeting

F e b r u a r y  7,1979.
The USAF Scientific Advisory Board 

Ad Hoc Committee on Missile Basing 
Verification in Terms of SALT will 
hold meetings at the Pentagon, Wash
ington, D.C., on March 7 and 8, 1979. 
The meetings will convene at 8:30 am 
and adjourn at 4:30 pm both days.

The Ad Hoc Committee will receive 
classified briefings and presentations 
on possible Verification Schemes for 
ICBM Basing. Consequently, meetings

will be closed to the public in accord
ance with Section 552b(c) of Title 5, 
United States Code, specifically sub- 
paragraph (1).

For further information contact the 
Scientific Advisory Board Secretariat 
at (202) 697-4648.

C a r o l  R o s e ,
Air Force Federal Register 

Liaison Officer.
[FR Doc. 79-5120 Filed 2-15-79; 8:45 am]

[6450 -01 -M ]
DEPARTMENT OF ENERGY

N A TIO N A L PETROLEUM COUNCIL, TASK
GROUPS OF THE COMMITTEE O N  MATERI
ALS A N D  M ANPO W ER REQUIREMENTS

M eetings

Notice is hereby given that a sub
committee and three task groups of 
the Committee on Materials and Man
power Requirements will meet in Feb
ruary and March 1979. The National 
Petroleum Council was established to 
provide advice, information, and rec
ommendations to the Secretary of 
Energy on matters relating to oil and 
natural gas or the oil and natural gas 
industries. The Committee on Materi
als and Manpower Requirements will 
analyze the potential constraints in 
these areas which may inhibit future 
production and will report its findings 
to the National Petroleum Council. Its 
analysis and findings will be based on 
information and data to be gathered 
by the various task groups. The sub
committee scheduling a meeting is the 
Outlook and Materials Subcommittee. 
The three task groups scheduling 
meetings are the Task Group on Busi
ness Environment, the Task Group on 
Drilling Equipment, and the Task 
Group on Tubular Steel. The time, lo
cation and agenda of each task group 
meeting follows:

The first meeting of the Outlook 
and Materials Subcommittee will be 
on Thursday, February 22, 1979, start
ing at 9:00 a.m. in Room 1890 of the 
Exxon Building, 800 Bell Avenue, 
Houston, Texas.

The tentative agenda for the meet
ing follows:

1. Introductory remarks by Chair
man and Government Cochairman.

2. Discussion of scope of the NPC 
study on Materials and Manpower Re
quirements.

3. Discussion of the study organiza
tion and methodology to be employed 
by the Outlook and Materials Subcom
mittee.

4. Discussion of the timetable of the 
Outlook and Materials Subcommittee.

5. Discussion of any other matters 
pertinent to the overall assignment of 
the Outlook and Materials Subcom
mittee.

The first meeting of the Business 
Environment Task Group will be on 
Wednesday, February 21, 1979, start
ing at 9:00 a.m. in the Main Confer
ence Room on the 26th Floor of the 
General Crude Oil Company’s offices, 
One Allen Center Building, 500 Dallas 
Street, Houston, Texas’.

The tentative agenda for the meet
ing follows:

1. Introductory remarks by Chair
man and Government Cochairman.

2. Discussion of scope of the NPC 
study on Materials and Manpower Re
quirements.

3. Discussion of the study method
ology to be employed by the Business 
Environment Task Group.

4. Discussion of the timetable of the 
Business Environment Task Group.

5. Discussion of any other matters 
pertinent to the overall assignment of 
the Business Environment Task 
Group.

The second meeting of the Drilling 
Equipment Task Group will be on 
Friday, February 23, 1979, starting at 
8:00 a.m. on the 9th Floor of the 
Armco Building, 1455 West Loop 
South, Houston, Texas.

The tentative agenda for the meet
ing follows:

1. Introductory' remarks by Chair
man and Government Cochairman.

2. Discussion of the study organiza
tion and methodology to be employed 
by the Drilling Equipment Task 
Group.

3. Discussion of the timetable of the 
Drilling Equipment Task Group.

4. Discussion of any other matters 
pertinent to the overall assignment of 
the Drilling Equipment Task Group.

The third meeting of the Tubular 
Steel Task Group will be on Thursday, 
March 1, 1979, starting at 9:00 a.m. in 
Room 1003 of the Shell Oil Company 
Building, Two Shell Plaza, Houston, 
Texas.

The tentative agenda for the meet
ing follows:

1. Introductory remarks by Chair
man and Government Cochairman.

2. Discussion of the study method
ology to be employed by the Tubular 
Steel Task Group and review of as
signments.

3. Discussion of the timetable of the 
Tubular Steel Task Group.

4. Discussion of any other matters 
pertinent to the overall assignment of 
the Tubular Steel Task Group.

The meetings are open to the public. 
The chairman of the subcommittee 
and task groups are empowered to con
duct the meetings in a fashion that 
will, in their judgement, facilitate the 
orderly conduct of business. Any 
member of the public who wishes to 
file a written statement with the sub
committee or task groups will be per
mitted to do so, either before or after 
the meetings. Members of the public

FEDERAL REGISTER, V O L  44, N O . 34— FRIDAY, FEBRUARY 14, 1979



1 0 1 0 4 NOTICES

who wish to make oral statements 
should inform James R. Hemphill, 
Office of Resource Applications, 202/ 
633-8383, prior to the meeting a rea
sonable provision will be made for 
their appearance on the agenda.

Summary minutes of the meetings 
will be available for public review at 
the Freedom of Information Public 
Reading Room, Room, GA 152, DOE, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, D.C., be
tween the hours of 8 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal holidays.

Issued at Washington, D.C., on Feb
ruary 8,1979.

G e o r g e  S. M c I s a a c , 
Assistant Secretary for 

Resource Applications.
F e b r u a r y  8 , 1979.

[FR Doc. 79-5112 Filed 2-15-79; 8:45 am]

[6450-01-M ]

Economic R egulatory Adm inistration

[Docket No. ERA-R-79-7]

APPLICATION FOR A  N O  A CTIO N  DETERMINA
TIO N  (PROPERTY TREATED AS A  STRIPPER 
WELL PROPERTY BY A  PRODUCER)

Request fo r Public Comment

AGENCY: Department of Energy, 
Economic Regulatory Administration, 
Office of Enforcement.
ACTION: Notice of Transmittal of 
Form ERA-102 to the Office of Man
agement and Budget and Opportunity 
for Written Comment.
SUMMARY: The Economic Regula
tory Administration (ERA) of the De
partment of Energy (DOE) announces 
that it has submitted a proposed final 
version of the Application for a No 
Action Determination (Property 
Treated as a Stripper Well Property 
by a Producer), Form ERA-102 to the 
Office of Management and Budget 
(OMB) for review and clearance. The 
purpose of Form ERA-102 is to permit 
on a voluntary basis certain small pro
ducers of domestic crude oil (those 
producing 10,000 or less barrels of do
mestic crude oil during the most 
recent full calendar year) who assert 
that certain of their producing proper
ties qualify for stripper well property 
treatment to obtain a determination 
from the ERA that no enforcement 
action shall be taken by the ERA with 
respect to the sale of crude oil pro
duced from these properties. (The first 
sale price of crude oil produced from a 
stripper well property is exempt under 
10 CFR 212.54.) Form ERA-102 is not 
applicable to properties in which any 
part of the working interst is owned 
by a refiner. In addition, producers

who are currently the subject of a 
DOE or Federal Energy Regulatory 
Commission (FERC) enforcement pro
ceeding may not file Form ERA-102. 
Form ERA-102 request information 
and data with respect to the property 
for which a no action determination is 
sought and which is necessary to 
review the status of the property and 
to determine the property’s “average 
daily production” during the 12-month 
stripper well property qualifying 
period. The ERA may request addi
tional documentation from a producer 
to complete the review before deciding 
if no action determination letter 
should be issued to that producer. If 
the ERA decides that a no action 
letter should be provided after review
ing the application, it will issue the re
quested letter to the producer.

Potential applicants, interested par
ties and member of the public are in
vited to submit written comments on 
the proposed Form ERA-102, which is 
reproduced herein.
DATES: Comments received no later 
than April 10, 1979, will be given full 
consideration.
ADDRESSES: Written comments
should be submitted in triplicate to: 
Thomas E. Miller, Economic Regula
tory Administration, Office of En
forcement Policy and Planning, Room 
5128, 2000 M Street, NW., Washing
ton, D.C. 20461.
FOR FURTHER INFORMATION 
CONTACT:

Thomas E. Miller (Office of Enforce
ment Policy and Planning), Econom
ic Regulatory Administration, 2000 
M Street, NW., Room 5128, Wash
ington, D.C. 20461, (202) 254-6990; 
Lona L. Feldman or Judith A. 
Mather, (Office of General Counsel), 
Department of Energy, 2000 M 
Street, NW., Room 5308, Washing
ton, D.C. 20461, (202) 254-8700.

SUPPLEMENTARY INFORMATION:
I. Background
II. General Discussion
III. Other Matters

A. Implementation of Program
B. Specific Requests for Comments
C. Written Comments Procedures

I .  B a c k g r o u n d

On August 14, 1976, Congress en
acted the Energy Conservation and 
Production Act (Pub. L. 94-385, 
ECPA). ECPA Section 121, effective 
September 1, 1976, exempted the first 
sale price of stripper well property do
mestic crude oil from 10 CFR Part 212, 
Subpart D, of the Federal Energy Ad
ministration (FEA) Mandatory Petro
leum Price Regulations (currently the 
DOE Mandatory Petroleum Price Reg
ulations). The stripper well crude oil 
exemption was designed to maintain 
domestic crude oil production by pro

viding an incentive for producers to 
continue crude oil production from 
marginal or low production wells.

The FEA, a predecessor agency of 
the DOE,1 implemented the ECPA 
stripper well exemption by adopting, 
effective September 1, 1976, 10 CFR 
212.54 (41 FR 48319, November 3, 
1976). Section 212.54 provides that the 
first sale price of crude oil produced 
and sold from a stripper well property 
is exempt from the Mandatory Petro
leum Price Regulations. The term 
“stripper well property” is defined in 
§ 212.54(c) as:
* * * a ‘property’ whose average daily pro
duction of crude oil (excluding condensate 
recovered in nonassociated production) per 
well did not exceed 10 barrels per day 
during any preceding consecutive 12-month 
period beginning after December 31, 1972. 
(41 FR 48319, 48323, November 3,1976.)
The term “average daily production” 
is defined in § 212.54(c) as:
* * * the qualified maximum total produc
tion of crude oil (excluding condensate re
covered in non-associated production) pro
duced from a property, divided by a number 
equal to the number of days in the 12- 
month qualifying period times the number 
of wells that produced crude oil (excluding 
condensate recovered in non-associated pro
duction) from that property in that 12- 
month qualifying period. To qualify-as 
m axim um  total production, each well on the 
property must have been maintained at the 
maximum feasible rate of production 
throughout the 12-month qualifying period 
and in accordance with recognized conserva
tion practices, and not significantly cur
tailed by reason of mechanical failure or 
other disruption in production. (41 FR 
48319, 48323)

Once a property qualifies as a strip
per well property under § 212.54, it re
tains its stripper well property status 
regardless of the fact that crude oil 
production over a subsequent 12- 
month period exceeds the average 
daily production of 10 barrels per well. 
Crude oil produced therefrom and cer
tified pursuant to 10 CFR 212.131 
(a)(1) as stripper well crude oil is sold 
at exempt or market prices. The certi
fication of crude oil produced from a 
property determined by a producer to 
be a stripper well property is not re
viewed by the ERA except pursuant to 
a subsequent audit which may con
clude that the determination was erro
neous and that violations of the DOE 
price regulations have occurred.

I I .  G e n e r a l  D is c u s s io n

The ERA mentioned in a June 23, 
1978, audit policy statement regarding 
the enforcement of the Mandatory Pe
troleum Price Regulations (43 FR

'Effective October 1, 1977, all functions 
previously performed by the FEA were 
transferred to the DOE under the Depart
ment of Energy Organization Act, Pub. L. 
95-91 and Executive Order No. 12009 (42 FR 
46267, September 15, 1977).
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27777, June 27, 1978) that, “sound and 
fair enforcement * * * [does not allow] 
the period of exposure for civil liabili
ty * * * to continue indefinitely.” As 
part of its continuing review of the 
impact of DOE regulations upon the 
small businessman, the ERA has de
termined that the potential liability 
exposure for errors in stripper well 
property certification (the difference 
between the approximately $5 lower 
tier and the approximately $13-15 
market prices of crude oil) and the 
need for a degree of certainty by small 
producers for planning and executing 
investment decisions, require that a 
mechanism be made available for re
lieving some of the- uncertainty in
volved in stripper well property certifi
cation.

Accordingly, the ERA has decided to 
implement a no action determination 
procedure with respect to properties 
treated as stripper well properties by 
producers. On the basis of information 
and data voluntarily submitted by a 
producer on Form ERA-102 with re
spect to a particular property, the 
ERA will decide whether to issue to 
the producer a letter stating that the 
ERA has concluded that no enforce
ment action shall be taken by the 
ERA against that producer with re
spect to its sale of crude oil produced 
from the particular property. The 
ERA may request additional records 
or data from the producer if they are 
needed by the ERA to make its deci
sion to issue the no action determina
tion letter.

The ERA is issuing with this Notice 
a  proposed version of Form ERA-10 2 
together with a set of instructions and 
definitions. Producers eligible to use 
Form ERA-102 must not have pro
duced more than 10,000 barrels of 
crude oil during the most recent full 
calendar year. Further, eligibility is 
limited to those producers who are not 
the subject of a DOE or FERC en
forcement proceeding. Finally, Form 
ERA-102 is not applicable to proper
ties in which any part of the working 
interest is owned by a refiner.

The determination to allow only 
those eligible producers producing
10,000 or less barrels of crude oil 
during the most recent full calendar 
year to submit Form ERA-102 is sub
ject to review and a possible upward 
revision at a later date. These volume, 
criteria were chosen by the DOE based 
on both policy considerations and ad
ministrative workability.

An eligible producer may submit to 
the ERA a Form ERA-102 for each 
property on which the producer seeks 
a no action determination. The infor
mation and data submitted on this ap
plication will allow the ERA to decide 
whether a no action letter should be 
issued to the producer. The ERA will 
assume that the information submit

ted on and with Form ERA-102 is fac
tually correct, complete and in accord
ance with the Mandatory Petroleum 
Allocation and Price Regulations and 
the instructions to Form ERA-102. An 
ERA no action determination based on 
erroneous or incomplete information 
or data will be rescinded ab initio. A 
review of a producer’s sale of crude oil 
produced from a particular property 
may be conducted at any time if it ap
pears that the information submitted 
on Form ERA-10 2 was inaccurate or 
incomplete. The ERA’S decision to 
issue a no action determination letter 
with respect to a particular property 
will not affect any other investigation 
or enforcement actions pending or 
brought in the future by the DOE 
against the producer seeking the no 
action determination. Moreover, the 
no action determination letter does 
not constitute a formal interpretation 
of the Mandatory Petroleum Alloca
tion and Price Regulations as contem
plated by 10 CFR Part 205, Subpart F.

Under the Federal Reports Act, 44 
U.S.C. 3501 et seq., the Form ERA-102 
will be reviewed by the OMB. As a 
part of the review process, ERA 
hereby solicits comments .concerning 
this application form and accompany
ing instructions and definitions. An 
advance copy of the application form 
will be forwarded to OMB. Comments 
submitted to ERA concerning the ap
plication form will be forwarded to 
OMB for its consideration in the 
review process and will be considered 
by ERA.

III. O t h e r  M a tters

A. IMPLEMENTATION PROGRAM

After such modification as may be 
made as a result of the public com
ments received in response to this 
Notice and the OMB review and clear
ance process, the Application for a No 
Action Determination (Property 
Treated as a Stripper Well Property 
by a Producer), Form ERA-102, will be 
available upon request from the ERA, 
2000 M Street, NW., Room 5302, 
Washington, D.Cf. 20461.

B. SPECIFIC REQUESTS FOR COMMENTS

Comments are requested on any rel
evant aspect of the Application for a 
No Action Determination (Property 
Treated as a Stripper Well Property 
by a Producer), Form ERA-102.

C. WRITTEN COMMENTS PROCEDURES

Written comments will be accepted 
and considered if received by April 10, 
1979. Comments should be submitted 
to the address indicated in the “Ad
dresses” section of this Notice and 
should be identified on the outside en
velope with the designation “ERA, Ap
plication for a No Action Determina
tion (Property Treated as a Stripper

Well Property by a Producer).” Three 
copies should be submitted. All com
ments received will be available for 
public inspection in the DOE Reading 
Room, Room GA152, Forrestal Build
ing, 1000 Independence Avenue, S.W., 
between the hours of 8 a.m. and 4:30 
p.m., Monday through Friday.

Any information considered by the 
person furnishing it to be confidential 
must be so identified and submitted in 
writing, one copy only. We reserve the 
right to determine the confidential 
status of the information and to treat 
it according to our determination.

Issued in Washington, D.C., on Feb
ruary 9, 1979.

D avid  J .  B r a d in , 
Administrator, Economic 
Regulatory Administration.

F orm E R A -102

a p p l ic a t io n  f o r  a n o  a c t io n  d e t e r m in a t io n
(PROPERTY TREATED AS A STRIPPER WELL
PROPERTY BY A PRODUCER)

PART I —APPLICANT IDENTIFICATION

1. Applicant’s N a m e :-----------------------------
Address:------------------------------------------------

2. Is the applicant a parent firm? Yes — No

3. Name(s) and Address(es) of Applicant’s
Consolidated and Unconsolidated Entities, 
if a n y :----------------------------------- — --------

4. Contact Person for Purposes of this Ap
plication:

N am e:-------------------?-------------------------------
Title:—t.--------------------- —-------------------------
Phone No.: (Area Code) —:---------------------r—
5. Certification: I certify that the informa

tion submitted on and with this form is 
factually correct, complete and in accord
ance with DOE Regulations (Title 10, 
Code of Federal Regulations) and the 
Instructions to Form ERA-102.

Name of Applicant, or Applicant’s Certify
ing Officer-------------------------------------------

T it le -----------------------------------------------------
S ignature---------------------------------------------
Date Certified------------------------------------ —

Title 18, U.S. Code (Crimes and Criminal 
Procedures), Section 1001, makes it a crimi
nal offense for any person knowingly and 
willingly to make a false statement or repre
sentation to any Department or Agency of 
the United States as to any matter within 
its jurisdiction. The maximum penalty for 
such offense is a fine of $10,000, or five 
years imprisonment; or both.

PART I I —PROPERTY AND PRODUCTION 
INFORMATION

l.a. Total production of crude oil of the ap 
plicant and any of its consolidated and un
consolidated entities in the most recent 
full calendar year:------- barrels.

b. Number of crude oil properties operated
by applicant and any of its consolidated 
and unconsolidated entities:------- .

c. Number of crude oil properties in which 
applicant and any of its consolidated and 
unconsolidated entities have a working in
terest: —.
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d. Does the property produce natural gas? 
Yes — No —.

2. a. Provide the following information with 
regard to the property for which a no 
action determination is sought (if possible, 
information should be gathered from ap
plicable state regulatory authority re
ports):

Property Name:------------------------------------- -
Lease or Deed Number.----------------------------
Field N am e:------------------------------------------
County: ------------------------------------------------
State: ---------------- ---------------------------------
b. Does the applicant have a working inter

est in the property? Yes — No —.
Does the applicant have a royalty interest 

in the property? Yes — No —.
Is the applicant the operator of the proper

ty? Yes — No —.
3. The above-designated property is subject 

to a right to produce domestic crude oil 
arising from a lease — or from a fee inter
est (deed) —. (Check one)

4. Is this property the sole premises or tract 
described in the instrument (lease or 
deed) which confers the right to produce 
crude oil (le ., are the physical limits 
stated in the instrument conferring the 
right to produce the same as the physical 
limits or dimensions of the above-desig
nated property)? Yes — No —.

5. Does the instrument conferring the right 
to produce crude oil impose different or 
special rights or obligations with respect 
to the development of and production 
from particular portions of the described 
premises or tract)? Yes — No —.

6. Has this property been combined or ag
gregated either in whole or in part with 
one or more other rights to produce crude 
oil pursuant to either a voluntary or invol
untary agreement, with or without a uniti
zation agreement approved by the appro
priate federal, state, or local authorities? 
Yes — No —.

7. Has this property been segregated from 
the remainder of the premises of which it 
is a part because it is a separate reservoir? 
Yes — No —.

8. a. For the property for which you are re
questing a no action determination, pro
vide the information requested in Sched
ule I (Attachment A) for the twelve- 
month qualifying period and the previous 
twelve-month period. Start with the first 
month of your qualifying period.

b. For the property for which you are re
questing a no action determination, pro
vide the information requested in Sched
ule II (Attachment B) for each calendar 
year beginning with 1972, through the 
most recent full calendar year.

c. For the property for which you are re
questing a no action determination, pro
vide the information requested in Sched
ule III (Attachment C) for each calendar 
year beginning with 1972, through the 
most recent full calendar year.

9. a. Were the wells identified in Schedule I 
operated at the maximum feasible rate of 
production during the qualifying period, 
in accordance with recognized conserva
tion practices (ie., operated either at the 
maximum possible rate of production, or 
at something less than the maximum pos
sible rate of production because the rate 
of production was influenced by such con
siderations as recognized conservation 
practices, state regulations with respect to 
allowable production rates for the proper
ty, the rate at which crude oil in the reser
voir flows into the area of the well-bore 
from which it is pumped to the surface, or 
periodic shutdowns for reasons such as 
maintenance and mechanical repairs re
sulting in no significant loss of produc
tion)? Yes — No —.

b. If the answer to question lO.a. is “Yes”: 
Has the state in which your property pro

duces crude oil established allowable pro
duction rates? Yes — No —.

For any of the producing days tabulated ih 
Schedule I, was production below the al
lowable production rates set by the state? 
Yes — No —.

10. a. Was production during the qualifying 
period significantly curtailed by reason of 
mechanical failure or other disruption in 
production (Le., for any reason, were one 
or more wells not operating for a period of 
more than twenty-four • consecutive 
hours)? Yes — No —.

b. If the answer to question 11.a. is “Yes”: 
Was the period of time dining which pro

duction of crude oil from one or more 
wells was significantly curtailed by reason 
of mechanical failure, maintenance or 
other disruption in production in excess of 
the historical pattern for a well operating 
on this particular property or for similar 
wells operating in the same or nearby 
fields? Yes — No —.

If the period of time during which produc
tion was significantly curtailed or disrupt
ed was in excess of the normal historical 
average for mechanical failure, mainte
nance, or other disruption in production, 
was that lost production subsequently re
couped? Yes — No —.

11. a. Are any of the wells on this property:
(1) wells which produce only non-associated 

gas? Yes — No — ;
(2) wells which produce from separate reser

voirs by means of separate tubing strings 
contained in a single well-bore? Yes — No

If “Yes”, in computing average daily pro
duction, is each tubing string counted as a 
separate well? Yes — No —;

(3) wells which produce from separate reser
voirs by means other than separate tubing 
strings contained in a single well-bore? 
Yes — No — ;

If “Yes”, in computing average daily pro
duction, is the single well-bore counted as 
two or more wells? Yes — No —.

b. Are any of the wells on the property used 
for the injection of fluids (e.g„ gas, water, 
air, steam, crude oil, etc.) into the ground? 
Yes — No —.

If “Yes”, in computing average daily pro
duction for the property, are these wells 
included in your count of producing wells? 
Yes — No —.

c. Were any of the wells noted in Schedule I 
“shut-in” during the qualifying period or 
during the twelve-month period prior to 
the qualifying period? Yes — No —.

12. Has crude oil produced from the proper
ty been removed from the property for 
purposes other than a sale of the crude 
oil? Yes — No —;

If “Yes”, has this crude oil removed from 
the property for purposes other than a 
sale been included in the total number of 
barrels of crude oil produce«! reported on 
both Schedule I and Schedule II? Yes — 
No —.

13. Attach copies of all documents delivered 
to purchasers of crude oil under 10 CFR 
212.131 certifying the property for which 
you are requesting a no action determina
tion.

14. a. Is any property in which the applicant 
has an interest the subject of any past or 
current proceeding before the Depart
ment of Energy (DOE) (e.g., exception 
proceeding under 10 CFR, Part 205, Sub
part D; appeal proceeding under 10 CFR 
Part 205, Subpart H; interpretation pro
ceeding under 10 CFR, Part 205, Subpart 
F; enforcement proceeding under 10 CFR, 
Part 205, Subpart O; etc.) or the Fédéral 
Energy Regulatory Commission (FERO? 
Yes — No —.

If “Yes”, and it is a current proceeding, 
attach a copy of your initial correspond
ence to DOE or FERC concerning this 
matter.

If “Yes”, and it is a past proceeding, attach 
a copy of any order issued by DOE or 
FERC with respect to the property.

15. Certification: I certify that the informa
tion submitted on and with this form is 
factually correct, complete and in accord
ance with the Mandatory Petroleum Allo
cation and Price Regulations (Title 10, 
Code of Federal Regulations) and the 
Instructions to Form ERA-102. *

Name of Applicant, or Applicant’s Certify
ing Officer---------------- —......... .....................

T itle -------- ------------------ ---------------- ----------
Signature ---------------------------------------------
Date Certified —____________ ___ _________

Title 18, Ü.S. Code (Crimes and Criminal 
Procedures), Section 1001, makes it a crimi
nal offense for any person knowingly and 
willingly to make a false statement or repre
sentation to any Department or Agency of 
the United States as to any matter within 
its jurisdiction. The maximum penalty for 
such offense is a fine of $10,000, or five 
years imprisionment; or both.

FEDERAL REGISTER, VO L. 44 , N O . 34— FRIDAY, FEBRUARY 16, 1979



[6
45

0-
01

-C
]

A
tt

ac
hm

en
t 

A

SC
HE

DU
LE

 I
: 

QU
AL

IF
YI

NG
 P

ER
IO

D 
PR

OD
UC

TI
ON

PR
OP

ER
TY

 N
AM

E:

(A
)

(B
)

(C
)

(D
)

(E
)

R
u

th
 

T
ea

r 
„

N
te

be
r 

o
f 

C
ru

de
 O

il
 

P
ro

du
ci

ng
 W

el
ls

N
ts

ab
er

 o
f 

D
ay

s 
C

ru
de

 O
il

 P
ro

du
ce

d
N

um
be

r 
o

f 
C

u
rt

ai
le

d
 ^

 
P

ro
du

ct
io

n 
D

ay
s 

—

B
ar

re
ls

 o
f 

C
ru

de
 O

il 
Pr

od
uc

ed
(Q

ua
lif

yi
n

g
P

er
io

d)
Q

u
al

if
yi

n
g 

P
re

vi
ou

s 
P

er
io

d 
12

 M
on

th
s

Q
u

al
if

yi
n

g 
P

re
vi

ou
s 

P
er

io
d 

12
 M

on
th

s
Q

u
al

if
yi

n
g 

P
re

vi
ou

s 
P

er
io

d 
12

 M
on

th
s

Q
u

al
if

yi
n

g
P

er
io

d
P

re
vi

ou
s 

12
 M

on
th

s

D
ay

s 
on

 w
hi

ch
 p

ro
te

ct
io

n
 w

as
 s

ig
n

if
ic

a
n

tl
y

 c
u

rt
ai

le
d

 b
y 

re
as

on
 o

f 
m

ec
ha

ni
ca

l 
fa

il
u

re
 o

r 
ot

h
er

 d
is

ru
p

ti
on

 i
n

 
pr

od
uc

ti
on

 
(i

.e
.,

 
fo

r 
an

y 
re

as
on

, 
a 

w
el

l 
w

as
 n

ot
 o

p
er

at
in

g 
fo

r 
a 

pe
ri

od
 o

f 
m

or
e 

th
an

 
tw

en
ty

-f
ou

r 
co

n
se

cu
ti

ve
 

h
ou

rs
).

FE
D

ER
A

L 
R

EG
IS

TE
R

, V
O

L
 4

4,
 N

O
. 

34
—

FR
ID

A
Y

, 
FE

B
R

U
A

R
Y 

16
, 

19
79

NOTICES 10107



10108 NOTICES
Attachment B

SCHEDULE I I :  ANNUAL PRODUCTION SCHEDULE 

PROPERTY NAME: _____________________________

(A) (B) (C>

Calendar • B arrels o f Number o f V ariance In
Year Crude O il Crude O il Number of

1972
1973
1974
1975
1976
1977
1978

Produced Producing W ells Producing W ells 

Yea No

JAN. FEB. MAR.

MONTHLY PRODUCTION SCHEDULE 

APR. MAY JUN. JUL. AUG. SEPT. OCT. NOY. DEC.

Year:

B arrels o f  
Crude O il 
Produced:

Number o f  
Crude O il 
Producing 
V e ils :

Year:

B arrels o f
Crude O il
Produced:

Number o f
Crude O il 1
Producing
V e i ls :

Monthly Production Schedule la  to  be prepared only, fo r  tboee years in  which there wee a varian ce In 
th e  auebtr o f  producios w e l l s .
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[6450-01-M]
Instructions for P reparing the Applica

tion  for a No Action D etermination
(P roperty T reated as a Stripper W ell
P roperty by a P roducer)—F orm ERA-102

GENERAL INSTRUCTIONS

Purpose of Form ERA-102: Form ERA- 
102 provides a means by which small inde
pendent domestic crude oil producers (those 
that produced 10,000 barrels of crude oil or 
less in the most recent full calendar year) 
may obtain a no action determination from 
the Economic Regulatory Administration 
(ERA) of the United States Department of 
Energy (DOE) regarding their treatment of 
certain of their crude oil properties as strip
per well properties. The producer is request
ed to provide relevant information and data 
with respect to the property for which a no 
action determination is sought in Form 
ERA-102. A separate Form ERA-102 is to be 
submitted for each property for which a no 
action determination is sought. ERA will 
review the information in accordance with 
10 CFR Part 212, Mandatory Petroleum 
Price Regulations and will decide whether a 
no action determination should be issued to 
the applicant.

Who May File Form ERA-102: Form 
ERA-102 is a voluntary reporting form for 
small domestic crude oil producers. Eligibil
ity is limited to those producers with annual 
crude oil production of 10,000 barrels or less 
and who are not the subject of a DOE or 
Federal Energy Regulatory Commission 
(FERC) enforcement proceeding. This ap
plication does not apply to properties in 
which any part of the working interest is 
owned by a refiner. Applicants must main
tain a file that identifies by item number 
the source documents of information pro
vided in this form.

Where to Submit Form ERA-102: Eligible 
domestic crude oil producers should submit 
a completed Form ERA-102 for each prop
erty for which a no action determination is 
sought to the United States Department of 
Energy, Economic Regulatory Administra
tion, Code-----, Washington, D.C. 20461.

Request for Confidential Treatment: If 
the applicant claims that some or all of the 
information contained in the application is 
subject to confidential treatment and the 
applicant requests the DOE not to disclose 
such information, the applicant should file 
together with the application a second copy 
of the application from which the alleged 
confidential information has been deleted. 
The applicant should indicate in the origi
nal application that the application is confi
dential or contains confidential information. 
The applicant must also file a statement 
justifying the non-disclosure of the alleged 
confidential information. If the information 
comes within the exception in Title 5, 
United States Code, Section 552(b)(4) for 
trade secrets and commercial or financial in
formation, the applicant should include a 
statement specifying why such information 
is privileged or confidential. (.See 10 CFR 
205.9(f))

Definitions: Definitions of terms utilized 
in the application are appended to the 
instructions and should be consulted prior 
to the completion of each item on the form. 
Authoritative citations also are provided for 
each definition, and these authorities may 
be consulted for further explanation of a 
term, if needed.

PART I —APPLICANT IDENTIFICATION

Item 1. Enter the legal name and the ad
dress of the applicant for whose property 
this report is being submitted. Applicant 
refers either to a natural person or to a 
firm.

Item 2. Indicate whether the applicant, is 
a parent firm.

Item 3. Enter the legal name and address 
of each of the applicant’s consolidated and 
unconsolidated entities, if any, indicating 
whether each such entity is consolidated or 
unconsolidated with the applicant. If none, 
enter “none”.

Item 4. Enter the name, title, and office 
telephone number of the authorized person 
to be contacted by DOE regarding the infor
mation provided in the application.

Item 5. Part I of Form ERA-102 must be 
certified by the applicant, the chief execu
tive officer of a firm making the applica
tion, or the person specifically authorized 
by the applicant to make this certification.

PART I I —PROPERTY AND PRODUCTION 
INFORMATION

General Instructions
A “Yes” or “No” response should be pro

vided for the following questions: l.d., 2.b., 
4, 5, 6, 7, 9.a. and b., lO.a. and b., 11.a., b. and 
c., 12, and 14.

Particular Instructions
Item l.a. Enter the total number of bar

rels of domestic crude oil produced by the 
applicant and its consolidated and unconso
lidated entities, if any, in the most recent 
full calendar year. To be eligible to file this 
application, total annual crude oil produc
tion must be 10,000 barrels or less.

b. Enter the total number of crude oil pro
ducing properties operated by the applicant 
and its consolidated and unconsolidated en
tities, if any, as of the date of this applica
tion. If none, enter “0”.

c. Enter the total number of crude oil pro
ducing properties in which the applicant 
and its consolidated and unconsolidated en
tities, if any, have a working interest as of 
the date of this application. If none, enter 
“ 0 ” .

d. Indicate whether the property for 
which a no action determination is sought 
produces natural gas.

Item 2.a. Enter the name and lease or 
deed number of the property. If possible, 
this information should be gathered from 
reports submitted to your appropriate state 
regulatory agency. Enter the name of the 
producing field in which the property is lo
cated, as well as the county and state in 
which this field is located.

Item 3. Indicate whether the right to pro
duce domestic crude oil from this property 
arises from an oil and gas lease or from a 
fee interest in the property as evidenced by 
a deed.

Item 8.a. Prepare Schedule I (Attachment 
A) for the property for which a no action 
determination is requested according to the 
following instructions:

P r o p e r ty  N a m e :  Enter the name of the 
property for which the data is to be pro
vided.

C o lu m n  A: Beginning with line 1, enter 
the month and year of the start of the 
qualifying period for the property. Com
plete the identification of the qualifying 
period on lines 2 through 12.

C o lu m n  B : Enter the number of producing 
wells on the property for each month of the

qualifying period and for each of the twelve 
consecutive months preceding the qualify
ing period. For example, if the first month 
of the qualifying period was March, 1976, 
and if there were 5 producing wells on the  
property that month and 4 producing wells 
on the property in March, 1975, the entry 
for Column B, line 1, would show 5 under 
the “qualifying period” and 4 under the 
“previous 12 months.”

C o lu m n  C: Enter the total number of days 
the property produced crude oil for each 
month of the qualifying period and for each 
of the twelve consecutive months preceding 
the qualifying period. This figure is the ac
cumulated number of days during a given 
month that the wells on the property pro
duced crude oil. For example, if in the 
month of March, 1976, the property had 
two wells, one of which produced crude oil 
fifteen days of the month and one of Which 
produced crude oil twenty' days of the 
month, the entry for March, 1976, would be 
15 plus 20 days, or 35 producing days. If 
both wells produced crude oil on every day 
of March, 1976, the entry would be 31 plus 
31, or 62 producing days.

C o lu m n  D : Enter the total number of days 
during which production of crude oil from 
the property was significantly curtailed by 
reason of mechanical failure or other dis
ruption in production for each month of the 
qualifying period and for each of the twelve 
consecutive months preceding the qualify
ing period. The sum of the producing days 
and the non-producing days must equal the 
number of calendar days in the month mul
tiplied by the number of producing wells on 
the property in that month.

C o lu m n  E: Enter the number of barrels of 
crude oil produced from the property during 
each month of the twelve-month qualifying 
period and during each month of the twelve 
consecutive months preceding the qualify
ing period.

Item 8.b. Prepare Schedule II (Attach
ment B) for the property for which a no 
action determination is requested according 
to the following instructions:

G e n e ra l-  Schedule II is a two part sched
ule: (1) Annual Production Schedule, and 
(2) Monthly. Production Schedule. The 
Annual Production Schedule should be com
pleted first. If in any given calendar year 
there was a variance in the number of pro
ducing wells on the property (i.e„  a “Yes” 
response in Column C), the Monthly Pro
duction Schedule should be completed for 
the calendar year in which the variance oc
curred. (See instructions for Column C)

P r o p e r ty  N a m e :  Enter the name of the 
property for which the data is to be pro
vided.

Annual Production Schedule
C a le n d a r  Y ear: the Annual Production 

Schedule should be completed for calendar 
year 1972 through the most recent full cal
endar year. Indicate the succeeding calen
dar year(s) for any year(s) after 1978.

C o lu m n  A: Enter the total number of bar
rels of crude oil producted from the proper
ty during each calendar year beginning with 
1972 through the most recent full calendar 
year.

C o lu m n  B : Enter the total number of 
wells on the property which produced crude 
oil during any part of the year for each cal
endar year beginning with 1972 through the 
most recent full calendar year.

C o lu m n  C: Indicate by checking “Yes” or 
“No” whether the number of producing
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wells on the property varied from month to 
month during each calendar year beginning 
with 1972 through the most recent full cal
endar year. A “Yes” response is required if 
the number of producing wells varied from 
any month to the next month during the 
calendar year. A “Yes” response also is re
quired if the number of producing wells dif
fered between the closing month of one cal
endar year and the opening month of the 
next calendar year. In the second situation, 
the “Yes” response should be given for both 
calendar years affected and the Monthly 
Production Schedule should be completed 
for both years.

M o n th ly  P r o d u c t io n  S ch e d u le :  The 
Monthly Production Schedule should be 
completed for each calendar year in which a 
variance in the number of producing wells 
occurred. In the space provided, indicate the 
calendar year in which such a variance oc
curred and provide separate monthly totals 
for the number of barrels of crude oil pro
duced from the property and the number of 
producing wells on the property.

Item 8.c. Prepare Schedule III (Attach
ment C) for the property for which a no 
action determination is requested according 
to the following instructions:

P r o p e r ty  N a m e :  Enter the name of the 
property for which the data is to be pro
vided.

C a le n a r  Y ear: Schedule III: Monthly sales 
information should be provided for each cal
endar year beginning with 1972 through the 
most recent full calendar year. Enter the 
appropriate calendar year in the space pro
vided in each section of the schedule.

P u r c h a s e r  N a m e  a n d  C la s s if ic a t io n :  
Monthly sales information is to be provided 
by purchaser. Enter the name of each pur
chaser of crude oil during the designated 
calendar year. A purchaser is listed if pur
chases were made during every month of 
the year or if purchases were made only 
during selected months of the year. Also in
dicate the classification of each purchaser 
as either a refiner of crude oil, a reseller of 
crude oil, or a refiner/reseller.

M o n th ly  C o lu m n :  For each purchaser, pro
vide the total number of barrels of crude oil 
produced from the property and sold to that 
purchaser in each month of the designated 
calendar year. If no sale of crude oil was 
made to a particular purchaser in a particu
lar month, enter a dash (-----) mark in the
appropriate space.

Item 13. Attach copies of all documents 
delivered under 10 CFR 212.131 to purchas
ers of the crude oil produced from the prop
erty whether in the form-of billings or in
voices, or separate certification documents 
which were supplied to purchasers.

Item 15. Part II of Form ERA-102 must be 
certified by the applicant, the chief execu
tive officer o f  a firm making the applica
tion, or by the person specifically author
ized by the applicant to make this certifica
tion.

DEFINITIONS

A v era g e  D a i l y  P r o d u c t io n :  The qualified 
maximum total production o f crude oil (ex
cluding condensate recovered in non-associ- 
ated production) produced from a property, 
divided by a number equal to the number of 
days in the 12-month qualifying period 
times the number of wells that produced 
crude oil (excluding condensate recovered in 
non-associated production) from that prop
erty in that 12-month qualifying period. To 
qualify as maximum total production, each

well on the property must have been main
tained at the maximum feasible rate o f  pro
duction throughout the 12-month qualify
ing period and in accordance with recog
nized conservation practices, and not signifi
cantly curtailed by reason of mechanical 
failure or other disruption in production. 
(10 CFR 212.54)

C o n s o lid a te d  E n t i ty :  A  firm directly or in
directly controlled by the parent which is 
consolidated with the parent for purposes of 
financial statements prepared in accordance 
with generally accepted accounting princi
ples. An individual shall be deemed to con
trol a firm which is directly or indirectly 
controlled by him or by his father, mother, 
spouse, children or grandchildren. (10 CFR 
212.31)

C ru d e  O il:  A  mixture of hydrocarbons 
that existed in liquid phase in underground 
reservoirs and remains liquid at atmospheric 
pressure after passing through surface sepa
rating facilities. “Crude Oil” includes con
densate recovered in associated production 
by mechanical separators, whether located 
on the lease, at central field facilities, or at 
the inlet side of a gas processing plant. (10 
CFR 212.31, 212.54(a))

F irm :  Any association, company, corpora
tion, estate, individual, joint-venture, part
nership, or sole proprietorship or any other 
entity however organized including charita
ble, educational, or other eleemosynary in
stitutions, and the Federal government in
cluding corporations, 'departments, Federal 
agencies, and other instrumentalities, and 
State and local governments. The DOE 
may, in regulations and forms issued in this 
part, treat as a firm: (1) A parent and the 
consolidated and unconsolidated entities (if 
any) which it directly or indirectly controls, 
(2) a parent and its consolidated entities, (3) 
an unconsolidated entity, or (4) any part of 
a firm. (10 CFR 212.31)

P a r e n t  F irm : A  firm which is not directly 
or indirectly controlled by another firm. (10 
CFR 212.31)

P r ic e :  Any consideration for the sale of 
any property or services and includes com
missions, dues, fees, margins, rates, charges, 
tariffs, fares, or premiums, regardless of 
form. (10 CFR 212.31)

P ro d u c e r :  A  firm or that part of a firm 
which produces crude oil or natural gas, or 
any firm which owns crude oil or natural 
gas when it is produced. (10 CFR 212.31) 

P r o p e r ty :  The right to produce domestic 
crude oil, which arises from a lease or from 
a fee interest. A producer may treat as a 
separate property each separate and distinct 
producing reservoir subject to the same 
right to produce crude oil, provided that 
such reservoir is recognized by the appropri
ate governmental regulatory authority as a 
producing formation that is separate and 
distinct from, and not in communication 
with, any other producing formation. (10 
CFR 212.72)

Q u a li f y in g  P e r io d :  Any consecutive 12- 
month period of production of crude oil be
ginning after December 31, 1972 which is 
used as the measuring period for establish
ing whether a “property” has an average 
daily production of crude oil (excluding con
densate recovered in non-associated produc
tion) per well of not more than 10 barrels 
per day. (10 CFR 212.54)

S t r ip p e r  W ell P r o p e r ty :  A  “property” 
whose average daily production of crude oil 
(excluding condensate recovered in non-as
sociated production) per well'did not exceed 
10 barrels per day during any preceding con

secutive 12-month period beginning after 
December 31,1972. (10 CFR 212.54)

U n c o n s o l id a te d  E n t i ty :  A  firm directly or 
indirectly controlled by a parent but not 
consolidated with the parent for purposes of 
financial statements prepared in accordance 
with generally accepted accounting princi
ples. An unconsolidated entity includes any 
firm consolidated with the unconsolidated 
entity for purposes of financial statements 
prepared in accordance with generally ac
cepted accounting principles. An individual 
shall be deemed to control a firm which is 
directly or indirectly controlled by him or 
by his father, mother, spouse, children or 
grandchildren. (10 CFR 212.31)

CFR Doc. 79-5110 Filed 2-15-79; 8:45 ami

[6450-01-M]
S outheastern  Pow er Adm inistration 

GEORGIA-ALABAMA SYSTEM

In ten t To  Formulate Pow er M arketing Policy

AGENCY: Southeastern Power Ad
ministration (SEPA), Department of 
Energy.
ACTION: Intent to formulate policy 
for Georgia-Alabama System of Pro
jects.
SUMMARY: Pursuant to Procedure 
for Public Participation in the Formu
lation of Marketing Policy published 
in the F ederal R egister of July 6, 
1978, 43 FR 29186, SEPA intends to 
develop new written marketing policy 
for future disposition of power from 
its Georgia-Alabama System of Pro
jects,

Existing power marketing policy for 
SEPA’s Georgia-Alabama System is re
flected in contracts involving such 
system power maintained in its head
quarters offices. Such policy will be 
completely reviewed.

SEPA will formulate initially both a 
policy or plan for the complete Geor
gia-Alabama System (System Policy) 
effective with availability of power 
from the Russell Project and a propos
al involving that portion of the power 
from the Clark Hill and Hartwell pro
jects presently sold east of the Savan
nah River which will be interim in 
nature (Pre-System Policy) terminat
ing with the effective date of the 
system plan.

The respective proposals will address 
to the extent feasible those policy ele
ments necessary to carry out the pro
visions of Section 5 of the Flood Con
trol Act of 1944, 16 U.S.C. 825s. Pro
posals and recommendations for con
sideration in formulating the proposed 
new written marketing policies are 
hereby solicited as are requests for 
further information or consultation.
DATES: All submissions or requests 
should be made as soon as possible but 
not later than May 1,1979.
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ADDRESSES: Five copies of written 
proposals or recommendations should 
be submitted to the Administrator, 
Southeastern Power Administration, 
Department of Energy, Samuel Elbert 
Building, Elberton, Georgia 30635, 
(404) 283-3261. Further inquiries and 
requests should be made to the same 
official.
SUPPLEMENTARY INFORMATION: 
The Georgia-Alabama System present
ly consists of Allatoona, Buford, Cart
ers, Clark Hill, Hartwell, Jones Bluff, 
Millers Ferry, Walter F. George and 
West Point projects which are inte
grated through the four operating 
companies of the Southern Company 
System with the combined output of 
the system sold throughout the 
Southern Company area, in the area 
served by South Carolina Public Serv
ice Authority and in the Duke Power 
Company area within a radius of 150 
miles of the Clark Hill and Hartwell 
projects. Contracts involving power 
sold east of the Savannah River con
tain expiration dates of either July 20, 
1979, or June 30, 1981. Power sold west 
of the Savannah is under contract 
until at least June 1, 1983. One addi
tional project, Richard B. Russell, is 
under construction on the Savannah 
River with initial delivery of power 
now scheduled for 1984.

SEPA presently markets power from 
the Georgia-Alabama System to 150 
preference customers and five private 
utility companies. Numerous other 
preferred agencies located both within 
and without the presently established 
marketing area have expressed inter
est ip purchasing power from SEPA.

Issues which SEPA expects to con
sider in developing System Policy in
clude, but are not limited to, the fol
lowing: (1) Determination of market
ing area, (2) allocation of power 
among area customers, (3) handling of 
energy at pumped storage installa
tions, (4) utilization of area utility sys
tems for power integration, firming, 
wheeling, and other essential relation
ships, and (5) handling of resale rates 
and conservation measures. In devel
oping the Pre-System Policy, SEPA 
plans to review present policy as re
flected in existing contracts paying 
particular attention to items (1), (2), 
(4), and (5) above.

Following development of SEPA’s 
proposed marketing policies, further 
public participation as provided in the 
Procedure referenced in the first para
graph of this Notice will be invited 
and resulting comments will be fully 
considered prior to issuance of the 
final marketing policies.

Issued in Elberton, Georgia, Febru
ary 2, 1979.

H arry F . W right, 
Administrator.

[FR Doc. 79-5094 Filed 2-15-79; 8:45 am]

[6450-01-M]
Federal Energy R egulatory Commission 

[Docket No. ER79-168]

CENTRAL KANSAS POWER CO., INC.

Filing o f Interconnection A greem ent and  Rate 
Schedules

F ebruary 7, 1979'.
Take notice that on January 23, 

1979, Central Kansas Power Company, 
Inc. (CKP) tendered for filing, intend
ed as initial rate schedules, an Inter
connection Contract between CKP 
and the City of Colby, Kansas, togeth
er with Service Schedule A—Firm 
Service and a Letter of Intent dated 
May 11, 1978 in supplement thereof, 
Service Schedule B-Economy Energy 
Service and Service Schedule C-Emer- 
gency Service. The requested effective 
date is February 1, 1977.

CKP states that under Service 
Schedule A, as supplemented by the 
Letter of Intent, it will furnish to the 
City of Colby a maximum of 1.9 MW 
of capacity from June 1, 1978 through 
May 31, 1979. Service Schedule B pro
vides for the purchase and sale of 
economy energy when mutually de
sired by both parties, on a “dividing- 
the-savings” basis. Service Schedule C 
provides for the service under emer
gency conditions (as therein defined) 
where one of the parties is temporar
ily unable to obtain power and energy 
from sources normally available.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Conmiis- 
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis
sion’s Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
February 16, 1979. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make Pro
testants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

K enneth F . P lumb, 
Secretary.

FR Doc. 79-5039 Filed 2-15-79; 8:45 am]

[6450-01-M]
[Docket No. ER79-167]

CENTRAL KANSAS POWER CO., INC.

Filing o f Interconnection A greem ent and  Rate 
Schedules

February 7,1979.
Take notice that on January 23, 

1979, Central Kansas Power Company, 
Inc. (CKP) tendered for filing intend
ed as initial rate schedules an Inter
connection Contract between CKP 
and the City of Oakley, Kansas, to
gether with Service Schedule A— 
Emergency Service and Service Sched
ule B—Economy Energy Service. The 
requested effective date is October 1, 
1977.

Service Schedule A provides for the 
service under emergency conditions 
(as therein defined) where one of the 
parties is temporarily unable to obtain 
power and energy from sources nor
mally available. Service Schedule B 
provides for the purchase and sale of 
economy energy when mutually de
sired by both parties, on a “dividing- 
the-savings” basis.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with §§1.8 and 1.10 of'the  Commis
sion’s Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
February 16, 1979. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc. 79-5019 Filed 2-15-79; 8:45 am]

[6450-01-M]
[EL78-36; Project No. 553]

CITY OF SEATTLE, WASH.

G ranting Intervention

February 6, 1979.
On January 11, 1979, the Swinomish 

Tribal Community, the Upper Skagit 
Tribe, and th  Sauk-Suiattle Tribe 
(Tribes) filed a petition to intervene in 
the proceeding designated EL78-36. 
The proceeding was commenced as a 
result of a petition by the Secretary of 
the Department of the Interior for a 
change in operation at Project No. 553 
located on the Skagit River in the 
State of Washington.
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The Tribes state that the Treaty of 

Point Elliott assures them the right to 
fish at usual and accustomed grounds 
along the Skagit River. The Tribes 
also state that the operation of Proj
ect No. 553 adversely impacts the fish
ery resources of the Skagit River by 
fluctuating the downstream river flow 
and altering water temperatures. The 
Tribes request that the operation of 
the project be modified to enhance 
and maximize the downstream fishery.

The City of Seattle, licensee for 
Project No. 553, filed a response to the 
Tribes petition on January 11, 1979. 
The City denies all legal conclusions 
asserted by the Tribes and further 
denies all factual allegations regarding 
adverse effects of current downstream 
flows. The Cty further states that it 
will cooperate with all parties to assess 
the impacts—both beneficial and detri
mental-resulting from changes in the 
project’s downstream water releases.

It appears to be in the public inter
est to allow the Tribes to participate 
in this proceeding.

Pursuant to § 3.5(a) of the Commis
sion’s Rules of Practice and Procedure 
(Rules), 18 CFR § 3.5(a) (1978), as pro
mulgated by Federal Energy Regula
tory Commission Rulemaking RM78- 
19 (issued August 14, 1978), the above 
named Tribes are permitted to inter
vene in this proceeding subject to the 
Commission’s Rules and Regulations 
under the Federal Power Act. Partici
pation of the Intervenons shall be lim
ited to matters affecting asserted 
rights and interests specifically set 
forth in their petitions to intervene. 
The admission of the Intervenors shall 
not be construed as recognition by the 
Commission that they might be ag
grieved by any order entered in this 
proceeding.

Kenneth F. Plumb, 
Secretary.

[FR Doc. 79-5020 Filed 2-15-79; 8:45 am]

[6450-01-M ]

[Docket Nos. RP72-142; RP76-135 and 
RP78-70 (PGA No. 79-1) (AP No. 79-1 )]

CITIES SERVICE GAS CO.

Proposed C hanges in FERC G as Tariff

February 7,1979.
Take notice that Cities Service Gas 

Company on January 29, 1979, ten
dered for filing Substitute Revised 
Third Revised Sheet No. 6 to its FERC 
Gas Tariff, Original Volume No. 1, to 
be effective January 23, 1979, replac
ing Revised Third Revised Sheet No. 6 
in compliance with the Commission’s 
letter order dated January 23, 1979. 
Cities Service states that Substitute 
Revised Third Revised Sheet No. 6 re
flects:

(1) Elimination of $117,627 in carry
ing charges on estimated NGPA cost 
increases; and

(2) Elimination of costs relating to 
supplier increases which the suppliers 
are not yet authorized to collect at 
January 23, 1979, under NGPA.

Cities Service states that copies of 
its filing were served on all jurisdic
tional customers, interested state com
missions and all parties to the pro
ceedings in Docket Nos. RP72-142 and 
RP76-135.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 or 1.10 of the Commission’s 
Rules of Practice and Procedure (18 
CFR 1.8 or 1.10). All such petitions or 
protests should be filed on or before 
February 16, 1979. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make pro
testants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

Kenneth F. Plumb, 
Secretary.

[FR Doc. 79-5021 Filed 2-15-79; 8:45 am]

[6 4 5 0 -0 1-M ]
[Docket No. RP79-23, RP 79-24]

DISTRIGAS OF MASSACHUSETTS CORP. AND 
DISTRIGAS CORP.

O rder Rejecting Tariff Sheets, Accepting for 
Filing and  Suspending Tariff Sheets, Initiat
ing H earing, an d  Establishing Procedures

February 2 ,1979. *• 
On January 5, 1979 in Docket No. 

RP79-24, Distrigas Corporation (Dis- 
trigas) filed revised tariff sheets to the 
First Revised Volume No. 1 of its 
FERC Gas Tariff.1 The tariff revisions 
proposed by Distrigas would modify 
Section 5 of its tariff and would in
clude for the first time taxes, duties 
and demurrage charges as a compo
nent of the delivered cost of LNG to 
be recovered through Distrigas’ Unre
covered Purchased LNG Account. Dis
trigas states the proposed tariff modi
fications concern the mechanics of re
covering taxes, duties and demurrage 
charges, and that they would not alter 
its costs or revenues. Distrigas re
quests a maximum of a one day sus
pension period for its filing.

Based on a review of Distrigas’ 
filing, the Commission finds that the

’Title Page First Revised Volume No. 1, 
First Revised Sheet No. 3, Second Revised 
Sheet No. 4, Second Revised Sheet No. 5, 
and First Revised Sheet No. 6.

proposed tariff sheets have not been 
shown to be just and reasonable. In so 
finding, the Commission is mindful of 
its recent action on a similar proposal 
by Distrigas to establish a tariff provi
sion to collect demurrage charges 
through its deferred account. By order 
issued December 28, 1978 in Docket 
No. R-406, that proposal was rejected 
without prejudice to Distrigas refiling 
at a time when a demonstration could 
be made that the proposed method of 
recouping demurrage charges is 
proper. We shall accord Distrigas the 
opportunity to make such a showing 
in this proceeding.

Based on a review of Distrigas’ 
filing, the Commission finds that the 
proposed tariff revisions have not been 
shown to be just and reasonable and 
may be unjust, unreasonable and 
unduly discriminatory or otherwise 
unlawful. Accordingly, the Commis
sion shall accept Distrigas’ revised 
tariff sheets for filing, suspend their 
use for five months to become effec
tive July 5, 1979, subject to refund, 
and shall set the matter for hearing.

Also on January 5, 1979, concurrent 
with the Distrigas’ tariff filing, Distri
gas of Massachusetts Corporation 
(DOMAC) filed in Docket No. RP79-23 
revised tariff sheets to its FERC Gas 
Tariff, First Revised Volume No. 1.* 
The revised tariff sheets contain rates 
that would increase jurisdictional rev
enues for LNG terminalling service 
under DOMAC’s TS-1 Rate Schedule 
by $4.4 million over the settlement 
rates approved in Docket No. RP77- 
216, et al.3 Like Distrigas, DOMAC re
quests an effective date for its pro
posed tariff sheets of February 5, 
1979. In the alternative, DOMAC re
quests that any suspension period be 
limited to one day.

DOMAC is the operator of an LNG 
terminal at Everett, Massachusetts, 
and is the sole customer of its corpo
rate affiliate, Distrigas, which is an 
importer of LNG. DOMAC in turn 
sells gas processed through its Everett 
facility to unaffiliated distribution 
company customers under its Rate 
Schedules GS-1 and BO-1. DOMAC 
also provides terminalling service 
under its Rate Schedule TS-1 and 
storage service under Rate Schedule 
SS-1. The January 5 filing of DOMAC 
does not propose a change in the GS- 
1, BO-1 or SS-1 rates. However

»Title Page First Revised Volume No. 1, 
First Revised Sheet No. 4, First Revised 
Sheet No. 5, Second Revised Sheet No. 17, 
Second Revised Sheet No. 18, First Revised 
Sheet No. 28, and First Revised Sheet No. 
52.

»Also on January 5, 1979, DOMAC filed 
Alternate Second Revised Sheet No. 17 and 
Alternate Second Revised Sheet No. 18. 
Those revised alternate tariff sheets would 
increase its jurisdictional revenues under 
the TS-1 Rate Schedule by approximately 
$5.4 million.
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DOMAC’s GS-1 and BO-1 rates would 
be affected by approval of the Distri- 
gas filing in Docket No. RP79-24.

As significant factors necessitating 
its proposed rate increase, DOMAC 
cites general inflationary conditions 
including a higher cost of capital, and 
continuing difficulties and delays in 
the build up of deliveries from Distri- 
gas. In addition, DOMAC’s filing re
flect an increased rate of return of 
13.81 percent on net investment rate 
base, including a rate of return of 
common equity of 16.50 percent. The 
proposed rates also reflects increased 
allowances for depreciation expense, 
prepayments, wages and taxes.

As in the Distrigas filing, the revised 
tariff sheets submitted by DOMAC 
also propose a modified treatment of 
demurrage charges, and in doing so 
depart from the prescribed treatment 
under the Uniform System of Ac
counts. Under that prescribed proce
dure, demurrage charges are to be ac
counted for as a terminalling and proc
essing expense. However, DOMAC 
contends that demurrage charges 
should be treated as a gas supply ex
pense and be recouped from all resale 
customers under its rate schedules BS- 
1 and BO-1. Consistent with this pro
posal, the $4.4 million increase pro
posed for the TS-1 Rate Schedule is 
said to exclude any demurrage 
charges. Such charges would, of 
course, be picked up by the modified 
PGA procedures proposed by Distri
gas, if approved, and would thereafter 
be passed through to DOMAC’s GS-1 
and BO-1 customers as a purchased 
gas cost component. The passing 
through of these costs in this manner 
must be shown to be appropriate, how
ever, an applicant has the burden of 
making that showing along with the 
justification that it is appropriate for 
GS-1 and BO-1 customers to absorb 
these costs based on the proposed allo
cation between them.

DOMAC additionally filed alternate 
tariff sheets which treat demurrage 
charges in the manner prescribed by 
the Uniform System of Accounts. The 
TS-1 Rate Schedule, again the only 
service affected, would generate a $5.4 
million increase in revenues under the 
alternate rates. This increase in rev
enues under the TS-1 rate is attribut
ed by DOMAC to the inclusion of the 
full amount of estimated demurrage 
charges in the TS-1 Rate Schedule, to 
the exclusion of all others. Because we 
have determined to accept and sus
pend the tariffs proposed by Distrigas, 
it is necessary to reject the alternative 
tariff sheets of DOMAC in order to 
protect the consumers from a poten
tial double incurrance of demurrage 
charges. Were we to do otherwise, 
DOMAC’s GS-1 and BO—1 rates 
might well reflect actual demurrage 
charges as a purchased gas cost via

Distrigas’ PGA provision, while its TS- 
1 rate would also reflect the same de
murrage charges as an estimated cost 
component of the proposed alternate 
rate. Consequently, DOMAC’s alter
nate tariff sheets are rejected.

On January 30, 1979, the Brooklyn 
Union Gas Company (Brooklyn
Union) filed a petition in each of the 
above-entitled dockets. Brooklyn
Union is a customer of DOMAC and 
purchases LNG and LNG terminalling 
services from DOMAC under its Rate 
Schedules GS-1 and TS-1. In Docket 
No. RP79-23, Brooklyn Union filed a 
Petition to Intervene and Motion for 
Partial Summary Rejection of Pro
posed Tariff Changes, alleging that 
“certain aspects of DOMAC’s filing 
* * * are patently unjust and unrea
sonable and * * * are susceptible to 
summary rejection by the Commis
sion.” Specifically, Brooklyn Union al
leges that certain aspects of the filing 
are inconsistent with certain provi
sions of a settlement agreement be
tween DOMAC and its customers.4 
Brooklyn Union also moves for sum
mary rejection of DOMAC’s proposed 
16.5% return on equity, based on the 
fact that the filing “came barely one 
week after the Commission’s [determi
nation in the December 28, 1978 
order] that 15.2% * * * is reasonable 
and justified.”

Brooklyn Union’s petition to inter
vene shall be granted. No action will 
be taken on the motion for partial 
summary rejection, however, because 
the time for answers to the motion 
prescribed by § 1.12(c) of the Commis
sion’s Rules of Practice and Procedure 
(18 CFR 1.12(c)) has not yet expired.

In Docket No. RP79-24, Brooklyn 
Union filed a Petition to Intervene 
and Protest, seeking summary rejec
tion of a proposed automatic recovery 
of demurrage charges incurred by Dis
trigas, or, in the alternative, that the 
tariff changes be suspended for five 
months and set for hearing. The re
quested suspension and hearing proce
dures are granted herein and consider
ation of the motion for summary re
jection is postponed for the reasons 
discussed above.

By joint motion filed on January 30, 
1979, ten other DOMAC customers, 
listed in Appendix A, filed a petition 
to intervene in which they raise var
ious issues and request a 5-month sus
pension period. All have demonstrated 
an interest in this proceeding which 
warrants their participation, and in
tervention by them shall be permitted.

Based on a review of DOMAC’s 
filing, the Commission finds that the

“Approved by the Commission in D is t r i 
g a s  o f  M a s s a c h u s e t ts  C o r p o r a tio n , Docket 
No. CP77-216; D is tr ig a s  C o r p o r a tio n ,  
Docket Nos. CP77-217 and CP77-218, Order 
Authorizing Construction And Operation of 
Liquefied Natural Gas Facilities And Sale 
Of LNG From Algeria, issued December 28, 
1978.

proposed rate increase has not been 
shown to be just and reasonable and 
may be Unjust, unreasonable and 
unduly discriminatory or otherwise 
unlawful. Accordingly, the Commis
sion shall accept DOMAC’s primary 
revised tariff sheets for filing, suspend 
their use for five months, or until July 
5, 1979, when they shall be permitted 
to become effective, subject to refund, 
pursuant to motion filed in accordance 
with the provisions of the Natural Gas 
Act.

By separate filing, DOMAC requests 
that certain of its tariff sheets be re
designated to reflect the sequence of 
their effectiveness. DOMAC’s January 
5 filing in Docket No. RP79-23 con
tained tariff sheets numbered Second 
Revised Sheet Nos. 17 and 18 whose 
effectiveness we have determined to 
suspend until July 5, 1979. However, 
on January 10, 1979, DOMAC filed 
tariff sheets which are also designated 
Second Revised Sheet Nos. 17 and 18 
to be effective December 28, 1978 pur
suant to our order of that date issued 
in Docket No. CP77-216, et al. Concur
rent with its January 10 filing, 
DOMAC requested the Commission to 
redesignate the January 5 tariff sheets 
as Third Revised Sheet Nos. 17 and 18 
in order to properly reflect the order 
of their effectiveness. We shall grant 
DOMAC’s request.

DOMAC’s claimed cost of service re
flects construction work in progress in 
rate base at the time of the filing. We 
shall grant waiver of Section 
154.63(e)(2)(ii) to permit DOMAC to 
include such costs in its filing, condi
tioned upon the filing of revised tariff 
sheets reflecting the elimination of 
costs associated with facilities not in 
service on or before July 5, 1979. This 
waiver is granted upon the condition 
that DOMAC shall not be permitted 
to make offsetting adjustments other 
than those made pursuant to Commis
sion approved tracking provisions, 
those adjustments required by this 
order, and those required by other 
Commission orders.

Finally, it is appropriate to consoli
date Docket Nos. RP79-23 and RP79- 
24. Not only were the filings therein 
made concurrently, but, as discussed 
above, the filings pose the common 
question of the proper treatment of 
demurrage charges, taxés and duties. 
Accordingly, we shall consolidate 
Docket Nos. RP79-23 and RP79-24 for 
purposes of hearing and decisi011*

Public notices of the filings of Distri
gas and DOMAC were issued on Janu
ary 19, 1979 providing for the filing of 
protests or petitions to intervene on or 
before January 30, 1979.

The Commission finds: It is neces
sary and proper in carrying out the 
provisions of the Natural Gas Act that 
the Commission enter upon a hearing 
concerning the lawfulness of the re-
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vised tariff sheets proposed by Distri- 
gas and DOMAC, and that the pro
posed tariff sheets be accepted for 
filing and suspended as ordered below.

The Commission orders: (A) Pursu
ant to the authority of the Natural 
Gas Act, particularly sections 4, 5, 8 
and 15 thereof, and to the Commis
sion’s regulations, a public * hearing 
shall be held concerning the lawful
ness of the revised tariff sheets pro
posed by Distrigas and DOMAC.

(B) Pending hearing and decision, 
the revised tariff sheets filed by Dis
trigas and DOMAC on January 5, 1979 
and listed in footnotes 1 and 2 above 
are accepted for filing and suspended 
for five months, until July 5, 1979, 
when they shall be permitted to 
become effective, subject to refund, 
upon motions filed by DOMAC and 
Distrigas in accordance with the provi
sions of the Natural Gas Act.

(C) DOM AC’s proposed Alternate 
Second Revised Sheet No. 17 and Al
ternate Second Revised Sheet No. 18 
are rejected.

(D) The proceedings in Docket Nos. 
RP79-23 and RP79-24 are consolidated 
for purposes of Hearing and decision.

(E) DOMAC’s request to redesignate 
Second Revised Sheet Nos. 17 and 18 
contained in its January 5 filing as 
Third Revised Sheet Nos. 17 and 18 re
spectively is granted. DOMAC shall 
file copies of the redesignated tariff 
sheets within 15 days of the date of 
this order.

(F) The Commission Staff shall pre
pare and serve top sheets on all parties 
on or before May 5, 1979.

(G) The petitioners to intervene 
listed in Appendix A to this order 
shall be permitted to intervene in this 
proceeding subject to the Commis
sion’s rules and regulations; Provided, 
however that the participation of the 
intervenors shall be limited to matters 
affecting asserted rights and interests 
specifically set forth in the petitions 
to intervene; and Provided, further, 
that the admission of such intervenors 
shall not construed as recognition that 
they might be aggrieved by any order 
entered in this proceeding.

(H) Waiver of § 154.63(e)(2)(ii) is 
granted upon condition that DOMAC 
file substitute revised tariff sheets re
flecting the elimination of costs associ
ated with facilities not in service on or 
before July 5, 1979, and upon the fur
ther condition that DOMAC shall not 
be permitted to make offsetting ad
justments to the suspended rates 
except for those adjustments made 
pursuant to Commission approved 
tracking provisions* those adjustments 
required by this order, and those ad
justments required by other Commis
sion orders.

(I) A Presiding Administrative Law 
Judge,-to be designated by the Chief 
Administrative Law Judge for that

purpose (18 CFR 3.5(d)), shall convene 
a settlement conference in this pro
ceeding to be held within 10 days after 
the service of top sheets by the Staff, 
in a hearing or conference room of the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426. The Presid
ing Administrative Law Judge is au
thorized to establish such further pro
cedural dates as may be necessary and 
to rule upon all motions (except mo
tions to consolidate, sever, or dismiss), 
as provided for in the rules of practice 
and procedure.

By the Commission.
K enneth F . P lumb, 

Secretary.
[FR Doc. 79-5022 Filed 2-15-79; 8:45 am]

[6450-01-M]
[Docket No. ID-1763] 

d o n a l d  w. McCa r t h y

A pplication

F ebruary 7,1979.
Take notice that on January 24, 

1979, Donald W. McCarthy (Appli
cant) filed an application pursuant to 
Section 305(b) of the Federal Power 
Act to hold the following positions: 

Chairman of the Board—Northern 
States Power Company (Minnesota)— 
Public Utility

President—Northern States Power 
Company (Minnesota)—Public Utility 

Director—Northern States Power 
Company (Minnesota)—Public Utility 

Director—Northern States Power 
Company (Wisconsin)—Public Utility 

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis
sion’s Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
February 23, 1979. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make pro
testants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection.

K enneth F . P lumb, 
Secretary.

[FR Doc. 79-5023 Filed 2-15-79; 8:45 am]

[6450-01-M]
[Docket No. ER79-162]

FLORIDA POWER 8 k  LIGHT CO.

Am endm ent to  A greem ent To Provide 
Specified Transmission Service

February 7,1979.
Take notice that Florida Power & 

Light Company (FPL), on January 23, 
1979, tendered for filing an amend
ment to an agreement executed only 
by it, entitled “Amendment Number 
Two To Agreement To Provide Speci
fied Transmission Service Between 
Florida Power & Light Company and 
City of Homestead.” Under the 
Amendment, FPL will transmit power 
and energy for the City of Homestead 
(City) as is required by the City in the 
implementation of Schedule A of its 
interchange agreement with the Fort 
Pierce Utilities Authority, according to 
FPL.

FPL requests an effective date for 
this Agreement of no later than 60 
days after the date of filing. FPL 
states that a copy of the filing was 
served on the Utilities Director of the 
City of Homestead, Florida.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10'of the Com
mission’s Rules of Practice and Proce
dure (18 CFR 1.8, 1.10). All such peti
tions or protests should be filed on or 
before February 16, 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc. 79-5024 Filed 2-15-79; 8:45 am]

[6450-01-M]
[Docket No. ER79-176]

FLORIDA POWER & LIGHT CO. 

Proposed New  Delivery Point

F ebruary 2, 1979.
Take notice that on January 25, 

1979, Florida Power & Light Company 
(FPL) tendered for filing an Exhibit A 
which provides for a new delivery 
point to Lee County Electric Coopera
tive, Inc.

FPL proposes an effective date of 
January 17, 1979, and therefore re
quests waiver of the Commission’s 
notice requirements.
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Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with thé 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street, N.E., 
Washington, D.C., 20426, in accord
ance with §§ 1.8 and 1.10 of the Com
mission’s Rules of Practice and Proce
dure (18 CFR 1.8, 1.10). All such peti
tions or protests should be filed on or 
before February 16, 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc. 79-5025 Filed 2-15-79; 8:45 am]

[6450-01-M]
[Docket Nos. ER76-469 and ER76-508] 

IDAHO POWER CO.

Compliance Filing

F ebruary 7,1979.
Take notice that on February 1, 

1979, Idaho Power Company submit
ted for filing amended rate schedules 
in purported compliance with Commis
sion Opinion Nos. 13 and 13-A in the 
above-captioned dockets. Idaho Power 
had submitted a compliance filing on 
November 8, 1978, which was found to 
be deficient by Commission Letter of 
January 2, 1979. The February 1, 1979 
filing was a response to the January 2 
letter.

Any person desiring to be heard or 
to protest said filing should file a pro
test with the Federal Energy Regula
tory Commission, 825 North Capitol 
Street, NE., Washington, D.C. 20426, 
in accordance with Sections 1.8 and 
1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such protests should be filed 
on or before March 1, 1979. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken. Copies of this filing are on 
file with the Commission and are 
available for public inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc. 79-5026 Filed 2-15-79; 8:45 am]

[6450-01-M]
[Docket No. ER79-173]

KANSAS GAS & ELECTRIC CO.

Proposed Tariff Change

February 7, 1979.
Take notice that Kansas Gas and 

Electric Company on January 24, 1979, 
tendered for filing proposed changes 
in its FPC Electric Service Tariff No. 
128. The proposed change increases 
the transmission capacity for the City 
of Chanute, Kansas, according to 
Kansas Gas & Electric.

This change is necessary because the 
City has requested the increase, ac
cording to Kansas G&E.

Copies of the filing were served upon 
the City of Chanute.

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, in ac
cordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8 or 1.10). 
All such petitions or protests should 
be filed on or before February 16, 
1979. Protests will be considered by 
the Commission in determining the 
appropriate action ta  be taken, but 
will not serve to make protestants par
ties to the proceeding. Any perso» 
wishing to become a party must file a 
petition to intervene. Copies of this 
application are on file with the Com
mission and are available for public in
spection.

Kenneth F. Plumb, 
Secretary.

[FR Doc. 79-5027 Filed 2-15-79; 8:45 am]

[6450-01-M]
[Project No. 2671]

KENNEBEC LOG DRIVING CO. AND KENNEBEC 
WATER POWER CO.

Application for A pproval o f Exhibit R

February 6,1979.
Take notice that on December 26, 

1978, the Kennebec Log Driving Com
pany and the Kennebec Water Power 
Company (Applicants) filed an appli
cation for Commission approval of the 
Exhibit R (Recreation Use Plan) for 
the Moosehead Lake Project No. 2671. 
The project is located on Moosehead 
Lake in Piscataquis and Somerset 
Counties, Maine. Copies of corre
spondence regarding this proposal 
should be sent to: Seward B. Brewster, 
Kennebec Log Driving Company and 
Kennebec Water Power Company, 
Edison Drive, Augusta, Maine 04336.

Generally, the Exhibit R describes 
the existing recreational uses of the 
lake which include several historic

sites, three State Parks, and various 
hunting, fishing, boating and winter 
sports activities. There are approxi
mately nine public campgrounds and 
42 privately owned developments 
which consist of lodges, hotels, motels, 
and camps located around the lake. 
Applicants state that an Extensive 
number of facilities currently exist at 
the project; therefore, Applicants are 
proposing to provide only a parking 
area for 10 to 12 vehicles in the vicini
ty of the east outlet dam for the use of 
recreationists. The parking area is 
scheduled for completion prior to the 
1979 tourist season. State and federal 
agencies consulted on this proposal 
have generally expressed support for 
it.

Anyone desiring to be heard or to 
make any protest about this applica
tion should file a petition to intervene 
or a protest with the Federal Energy 
Regulatory Commission, in accordance 
with the requirements of the Commis
sion’s Rules of Practice and Procedure, 
18 CFR § 1.8 or § 1.10 (1977). In deter
mining the appropriate action to take, 
the Commission will consider all pro
tests filed, but a person who merely 
files a protest does not become a party 
to the proceeding. To become a party, 
or to participate in any hearing, a 
person must file a petition to inter
vene in accordance with the Commis
sion’s Rules. Any protest or petition to 
intervene must be filed on or before 
March 19, 1979. The Commission’s ad
dress is: 825 N. Capitol Street, N.E., 
Washington, D.C. 20426.

The application is on file with the 
Commission and is available for public 
inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc. 79-5028 Filed 2-15-79; 8:45 am]

[6450-01-M]
[Dqcket No. ER79-21]

MISSOURI UTILITIES CO.

O rder Accepting R ates for Filing, Suspending 
Proposed R ate Increase, M aking Summary 
Disposition, and  Establishing Procedures

F ebruary 2,1979.
On October 13, 1978, Missouri Utili

ties Company (MU) submitted for 
filing a proposed increase in rates for 
wholesale service to the City of Cali
fornia, Missouri. The rates proposed 
by MU would result in increased rev
enues of $160,239 (or 27.5%) based on 
estimated sales for the year ending 
June 30, 1979 (Period II). By Coriimis- 
sion letter dated November 7, 1978, 
MU was advised of deficiencies in the 
filing. On December 6, 1978, MU sub
mitted additional information to cure 
these deficiencies.
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Among other items, MU’s submittal 
includes the following in its cost of 
service treatment:

1) Missouri Utilities has used plant 
ratios for its functionalization of cen
tral division general plant;

2) Missouri Utilities has proposed to 
flow through increases in the cost of 
power from its affiliate Union Electric 
Company;

3) MU’s Period II data incorporates 
a Federal Income Tax rate of 48%, 
rather than the lower 46% rate estab
lished by the Revenue Act of 1978, 
Pub. Law 95-6003.

Notice of the filings was issued on 
October 23, 1978, with protests or peti
tions to intervene due on or before No
vember 6, 197̂ 8.With regard to the 
functionalization of general plant, we 
shall require MU to meet the burden 
of showing that use of labor ratios is 
unreasonable as applied to the Compa
ny, not merely that its alternative 
method might be reasonable. This re
quirement is consistent with prior 
Commission action.1

Our review indicates that MU’s flow
through of purchase power costs from 
its affiliate Union Electric Company 
may be unjust and unreasonable. In 
Docket No. ER77-614, the Commission 
allowed the increase in charges by 
Union to go into effect subject to 
refund on March 27, 1978. However, 
Union may subsequently be required 
to reduce its rates as proposed in 
ER77-614. In such a case, Missouri 
Utilities would be required to flow 
through the appropriate portion of 
any refunds received form Union.

With regard to the Federal Income 
Tax rate, we shall grant summary dis
position and require that MU compute 
its Period II tax expense on the basis 
of the 46% tax rate. However, we shall 
not order MU to refile to reflect the 
Federal tax change since the net bene
fit to the customer may not be more 
than the cost of refiling, which would 
ultimately be passed on to the con
sumer as a regulatory expense.

Our review indicates that the pro
posed rates have not been shown to be 
just and reasonable and may be 
unjust, unreasonable, unduly discrimi
natory or otherwise unlawful. There
fore, the Commission will accept Mis
souri Utilities' submittal for filing and 
suspend the rates for five months, to 
become effective April 6, 1979, subject 
to refund.

The Commission orders:
(A) Missouri Utilities Company’s 

proposed rates are hereby accepted for 
filing and suspended for five months,

1Pennsylvania Electric Company, Docket 
No. ER78-494 (Order issued September 29, 
1978); see also, Opinion Nos. 20 and 20-A, 
issued August 3, 1978 and October 30, 1978, 
respectively, Minnesota Power & Light 
Company, Docket Nos. E-9499 and E-9502 
and Superior Water, Light and Power Com
pany, Docket No. ER 76-20.

to become effective April 6, 1979, sub
ject to refund.

(B) Missouri Utilities Company must 
meet the burden of showing that the 
use of labor ratios is an unreasonable 
method of functionalizing its general 
plant expenses.

(C) Missouri Utilities Company's 
purchase power expenses are hereby 
made subject to the outcome of Union 
Electric Company, Docket No. ER77- 
614, now pending before this Commis
sion.

(D) The 46% Federal Income Tax 
rate should be used to compute Mis
souri Utilities Company’s Period II tax 
expense.

(E) Pursuant to the authority con
tained in and subject to the jurisdic
tion conferred upon the Federal 
Energy Regulatory Commission by 
Section 402(a) of the Commission’s 
Rules of Practice and Procedure and 
the Regulations under the Federal 
Power Act (18 CFR, Chapter I), a 
public hearing shall be held concern
ing the justness and reasonableness of 
the rates proposed by the Missouri 
Utilities Company.

(F) The Staff shall serve top sheets 
in this proceeding on or before April 
12, 1979.

(G) A Presiding Administrative Law 
Judge to be designated by the Chief 
Administrative Law Judge shall con
vene a conference in this proceeding 
to be held within ten (10) days of the 
serving of top sheets in a hearing 
room of the Federal Energy Regula
tory Commssion, 825 North Capitol 
Street, NE., Washington, D.C. 20426. 
The designated Law Judge is author
ized to establish procedural dates and 
to rule upon all motions (except m«F 
tions to consolidate or sever and mo
tions to dismiss), as provided for in the 
Commission’s Rules of Practice and 
Procedure.

(H) The Secretary shall cause 
prompt publication of the order to be 
made in the F ederal R egister.

By the Commission. Commissioner 
Smith present but not voting.

K enneth F . P lumb, 
Secretary.

[PR Doc. 79-5029 Piled 2-15-79; 8:45 am]

[6450 -01 -M ]
[Docket No. ID-1472]

R. L  ROYER 

A pplication

F ebruary 7,1979.
Take notice that on January 15, 

1979, R. L. Royer (Applicant) filed an 
application pursuant to Section 305(b) 
fo the Federal Power Act to hold the 
following positions:
Director—Ohio Valley Electric Corpora

tion-Public Utility.

'Vice President—Indiana-Kentucky" Electric
Corporation—Public Utility.
Any person desiring to be heard or 

to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426, in ac
cordance with §§ 1.8 and 1.10 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on 
or before February 20, 1979. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection.

K enneth F . P lumb, 
Secretary.

[FR Doc. 79-5030 Filed 2-15-79; 8:45 am]

[645 0 -01 -M ]

[Docket No. ID-1860]

ROBERT L. LOUGHHEAD 

A pplication

F ebruary 7,1979.
Take notice that on January 15, 

1979, Robert L. Loughhead (Appli
cant) filed an application pursuant to 
Section 305(b) of the Federal Power 
Act to hold the following positions:
Director—Ohio Edison Company—Public 

Utility.
Group Vice President-Steel—Cooperweld 

Corporation—Supplier of Electrical Equip
ment.
Any person desiring to be heard or 

to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street, 
N.E., Washington, D.C. 2Q426, in ac
cordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8, 1.10). All 
such petitions or protests should be 
filed on or before February 20, 1979. 
Protests will be considered by the 
Commission in determining the appro
priate action to be taken, but will not 
serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this application 
are on file with the Commission and 
are available for public inspection.

K enneth F . P lumb, 
Secretary.

[FR Doc.79-5031 Filed 2-15-79; 8:45 am]
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[6450-01-M ]

[Docket No. ER79-160]

SOUTHERN INDIANA GAS & ELECTRIC CO.

Filing

F ebruary 7,1979.
Take notice that Southern Indiana 

Gas and Electric Company (Company) 
on January 22, 1979, tendered for 
filing a letter agreement constituting a 
Fifth Supplement to Electric Power 
Agreement dated May 28, 1971 (Alcoa 
Generating Corporation Rate Sched
ule FPC No. 2) modifying said Agree
ment, as modified by the First, 
Second, Third and Fourth Supple
ments thereto (Southern Indiana Gas 
and Electric Company Rate Schedule 
FPC No. 32).

According to the Company the in
stant filing proposes wheeling service 
at the rate of 2 mills per kilowatt hour 
and limited term firm power at a 
demand charge of $3.25 per kilowatt 
reserved which shall be reduced $0.10 
per kilowatt of reduction for each day 
during which any reduction is in 
effect. The energy charge shall be the 
operating cost rate for that month 
plus 10% multiplied by the kilowatt 
hours received at the point of delivery 
during that month, according to the 
Company.

Waiver of the Commission’s notice 
requirements is requested to allow for 
an effective date of January 1,1979.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis
sion’s Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
February 16, 1979. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

K enneth F . P lumb, 
Secretary.

[FR Doc. 79-5032 Filed 2-15-79; 8:45 am]

[6450-01-M ]

TENNESSEE GAS PIPELINE CO.

O rder A pproving Settlem ent A greem ent 

F ebruary 5, 1979.
In the matter of Tennessee Gas 

Pipeline Company, a Division ot Ten- 
neco Inc. (Pike Nat ural Gas Company 
and Delta Natural Gas Company),

(Docket No. RP77-141), Tennessee 
Gas Pipeline Company, a Division of 
Tenneco Inc. (Pike Natural Gas Com
pany and Delta Natural Gas Compa
ny) (Docket No. RP77-132), Tennessee 
Gas Pipeline Company, a Division of 
Tenneco Inc. (Pike Natural Gas Com
pany and Delta Natural Gas Compa
ny) (Docket No. RP77-133-1), Tennes
see Gas Pipeline Company, a Division 
of Tenneco Inc. (Springfield Gas 
System. Springfield, Tennessee) 
(Docket No. RP77-134).

In this proceeding, we consider four 
complaints filed against Tennessee 
Gas Pipeline Company, a Division of 
Tenneco Inc. (Tennessee).1 These com
plaints challenge Tennessee’s imple
mentation of its curtailment plan.2 At 
the request of the parties we sched
uled a settlement conference, and on 
May 17, 1978 Tennessee submitted a 
proposed settlement agreement. A 
number of iiitervenors have expressed 
objections to the proposal. ’The issue 
presented, therefore, is whether we 
should adopt the proposed agreement 
as a just and reasonable settlement of 
the complaints raised in this proceed
ing.
The Background

The complainants, Pike Natural Gas 
Company (Pike), Delta Natural Gas 
Company (Delta), and Springfield Gas 
System (Springfield), are natural gas 
distribution companies which pur
chase gas from Tennessee under its 
general service (G) and small general 
Service (GS) rate schedules. Each is 
one hundred percent dependent on 
Tennessee for its supply of natural 
gas. Their supply requirements are 
classified under Tennessee’s curtail
ment criteria as priorities 0, 1, or 2.4

‘These complaints were originally filed 
with the Federal Power Commission (FPC). 
After October 1, 1977, the functions of the 
FPC were transferred to the Federal Energy 
Regulatory Commission (FERC) in accord
ance with the Department of Energy Orga
nization Act, Pub. L. 95-91, 91 Stat. 565 
(August 4, 1977), and Executive Order No. 
12009, 42 Fed. Reg. 46267 (September 15, 
1977).

2 Tennessee Gas Pipeline Company, a Divi
sion of Tenneco Inc. FPC Gas Tariff, Ninth 
Revised Volume No. 1, Article XXIV.

3 Brooklyn Union Gas Company, Columbia 
Gas Transmission Corporation, Consoli
dated Gas Supply Corporation, New Eng

la n d  Customer Group (18 gas distribution
companies in Tennessee’s New England rate 
zone), Orange and Rockland Utilities, Inc. 
(Orange & Rockland), Peoples Gas Light 
and Coke Company (Peoples), Public Serv
ice Electric and Gas Company.,

These priorities are defined as:
(0) gas used by the company, lost, or not 

accounted for;
(1) gas distributed for residential or small 

commercial use (less than 50 Mcf on peak 
day);

(2) gas distributed for large commercial 
use (50 Mcf or more on a peak day), firm in
dustrial use for plant protection, feedstock 
and process needs, firm industrial use of up

Neither Pike nor Delta have any 
storage facilities, Springfield has con
structed a liquefied natural gas (LNG) 
satellite peak shaving plant.5 This fa
cility, is capable of storing and regasi
fying LNG, but is incapable of liquefy
ing natural gas. Springfield is depend
ent on the Nashville Gas Company 
(Nashville) for liquefaction service. 
Nashville will not liquefy gas for 
Springfield until its own LNG storage 
facility has been filled. Consequently, 
Springfield must closely monitor the 
amount of gas it takes from Tennessee 
during the early summer months in 
order to insure that an adequate 
supply will be available for liquefac
tion when Nashville is willing to per
form that service.

Volumetric limitations have been in 
effect on the Tennessee system since
1974.6 Tennessee’s curtailment plan 
uses end use criteria7 and a fixed base 
period.8 Generally Tennessee estab
lishes for each customer a curtailment 
period quantity entitlement (CPQE) 
for use during a summer period (April 
1 through October 31) and a winter 
period (November 1 through March 
31).9 Although a customer’s CPQE is 
calculated as a series of monthly vol
umes, the customer is not required to 
accept supplies strictly in accordance 
with these monthly supply figures. It 
may vary its daily and monthly takes 
provided that its average daily volume 
does not exceed its maximun daily 
contract quantity (MDQ), and its total

to 300 Mcf per day, and use by pipeline cus
tomer for storage injection requirements.

5 Peak shaving refers to the use of a sup
plemental supply of gas to augment normal 
pipeline supplies during'peak demand peri
ods of relatively short duration. .

8 See, FPC Opinion No. 712, 52 FPC 1459 
(1974).

’This concept involves the ranking of 
competing demands in the order in which 
they will be served. The end use plan fully 
serves the high priority load for which gas 
is available. Where not enough gas is availa
ble to fully serve a priority, the available 
supply is prorated among the various cus
tomers with demands in that priority.

8 See P e n n s y lv a n ia  G a s  a n d  W a te r  C o  v. 
T en n e sse e  G a s  P ip e l in e  C o., Docket No. 
RP75-50, “Order Accepting Settlement,” 
issued February 28, 1977. The fundamental 
aim of a fixed base period plan is to serve 
future needs in accordance with the sched
ule of end use priorities, but only to the 
extent that those needs were served in an 
earlier period and the currently available 
supply permits.

* A customer’s entitlement is calculated as 
follows:

(1) Tennessee determines the volumes of 
gas available for deliveries during the per
spective curtailment period;

(2) It allocates the available gas to each 
customer in accordance with its fixed base 
period end use data;

(3) It subtracts from the amount deter
mined in part (2) the amount by which the 
customer’s actual supplies taken during the 
previous curtailment period exceeded its 
CPQE for that period.
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seasonal takes do not exceed its total 
seasonal CPQE. There is a $10 per Mcf 
overrun penalty.

In implementing its curtailment 
plan, Tennessee has found it necessary 
on numerous occasions to cut short a 
seasonal curtailment period and to re
calculate CPQE’s for the succeeding 
period. In recalculating each custom
er’s entitlement, it is Tennessee’s 
policy to decrease a customer’s CPQE 
to the extent its actual takes were in 
excess of its CPQE for the shortened 
period, but not to credit a customer to 
the extent its actual takes were below 
the level of its CPQE for the supersed
ed period.10 As a result, customers that 
husband11 gas received no credit for 
their underages when a seasonal cur
tailment period is cut short.
Bases of the Complaints

In March 1977 Tennessee notified 
each of the complainants of its CPQE 
for the upcoming summer period. 
Based on this knowledge, Springfield 
underran the monthly volumes that 
constitued its summer CPQE in order 
to have gas available in October for 
liquefaction by Nashville. Pike deter
mined that it could balance an antici
pated supply shortfall in the months 
of August and September by under- 
running its monthly entitlements in 
the months of April through July. 
Delta concluded that its summer 
CPQE would be inadequate. It there
fore arranged to supplement its sup
plies by purchasing 60.0Q0 Mcf of 
emergency gas pursuant to 18 CFR 
2.68. This infusion enabled Delta to 
bank a portion x>f its entitlement in 
June and July.

In August, Tennessee reported to its 
customers that its estimate of the sup
plies available in the latter months of 
the summer period showed an unan
ticipated increase. It therefore cut 
short the summer period and divided 
the remainder of the season into two 
segments.12 Pike’s recalculated CPQE 
showed a slight drop despite Tennes
see’s improved supply situation. Delta 
and Springfield received slightly 
higher CPQE’s. All three, however, 
lost the gas husbanded during the 
early part of the summer curtailment 
period. Each was thereby placed in a 
precarious supply situation. We grant
ed interim emergency relief, but re-

10 The complainants were aware of that 
policy. See Springfield’s Petition, appendix 
B, Docket No. RP77-134 (September 2, 
1977); Pike and Delta’s Complaint, Appen
dix A. Docket No. RP77-132 (August 31, 
1977).

"Husbanding is the process of taking as 
in the early part of any seasonal curtail
ment period at a level less than the average 
daily entitlement under the existing CPQE 
in order to have such supplies available at a 
later time within such seasonal period.

12 August 15 through September 30, and 
the month of October.

served the question of a possible pay 
back obligation for this proceeding.13
The Settlement Agreement

The proposed settlement provides 
that within thirty days of Commission 
approval Tennessee will file revised 
tariff sheets which will provide that:

(1) Small customers shall be defined 
as those affected services—

a. purchasing under Tennessee’s GS 
rate schedules

b. purchasing under Tennessee’s G 
rate schedules pursuant to a contract 
with a maximum daily quantity 
(MDQ) of 5,100 Mcf or less; 14

(2) Small customers shall be exempt 
from daily curtailment;

(3) If Tennessee terminates a curtail
ment period prior to its originally an
nounced expiration date or reduces 
CPQE’s for its customers, the small 
customers’ CPQE’s shall not be re
duced below those announced for the 
original curtailment period;

(4) If Tennessee increases CPQE’s 
during a curtailment period of the 
prospective portion thereof, small cus
tomers shall be entitled to a share of 
the increase as long as the small cus
tomer’s CPQE is not increased to a 
level exceeding its priority 0, 1, and 2 
base period requirement;

(5) If a small customer shares in an 
interim supply increase as explained in
(4), and if Tennessee subsequently re
duces CPQE’s for its customers, the 
small customer’s entitlement shall be 
reduced, but only to the extent it 
shared in a previous increase;

(6) If a customer uses grouped deliv
ery points for curtailment purposes, 
and if it includes within the grouping 
both delivery points which would qual
ify for small customer treatment and 
those which would not, that customer 
shall not shift entitlements from the 
qualified delivery points to the un
qualified delivery points after Tennes
see terminates an original curtailment 
period or reduces CPQE’s for it cus
tomers.

The agreement would relieve Pike, 
Delta and Springfield of any contin
gent pay-back obligation arising form 
their receipt of interim emergency 
supplies. In addition, the settlement 
states that it will not prejudice the 
issues of cost allocation, rate design, 
and allocation of storage injection.15

The proposed settlement is support
ed by the complainants, Tennessee,

13 “Order Granting Temporary Emergency 
Relief and Granting Interventions,” Docket 
No. RP77-134 (November 3, 1977); “Order 
Granting Temporary Emergency Relief and 
Granting Intervention,” Docket No. RP77- 
133-1 (November 1, 1977).

14 We take official notice of Tennessee’s 
tariff definitions which limit GS tariff serv
ice to customers which, among other things, 
have MDQ’s of 5,100 Mcf per day or less.

15 A number of Tennessee’s customers 
have attempted to raise the storage injec
tion issue in this case. That issue has been 
specifically raised in Docket No. TC78-4.

the Commission staff, and a group of 
24 of the total 75 GS under 5, 100 Mcf 
per day MDQ Tennessee customer 
which would be benefitted by the set
tlement calling themselves the Ten
nessee Small Distributor Group (Small 
Distributor Group). They contend 
that the proposed settlement is a just 
and reasonable resolution of a bona 
fide complaint common to Tennessee’s 
small customers by assuring the small 
customers of the flexibility necessary 
to their continued operation while 
threatening Tennessee’s larger cus
tomer with a potential loss of gas 
which is de minimis.

The. opponents of the proposal base 
their attack on both precedural and 
substantive grounds. It is alleged that 
the settlement is a sham in that Ten
nessee has actually sought to bring a 
complaint against itself. The com
plaints are also attacked as being im
proper attempts to attack prior Com
mission orders collaterally. It is fur
ther argued that there is a lack of suf
ficient record evidence to support the 
settlement, and that an evidentiary 
hearing is necessary to establish an 
adequate record.

In addition, the opponents charge 
that the limitation of the preference 
to small customers unduly discrimi
nates against Tennessee^ other cus
tomers, that the small customers 
should not be eligible to share in inter
im supply increases, and that custom
ers who have grouped delivery points 
for curtailment purposes cannot be le
gitimately included in the small cus
tomer definition.
Discussion

We reject at the outset the notion 
that the complaints are improper. We 
construe the complaints as ones valid
ly brought pursuant to section 5 of the 
Natural Gas Act. There is no evidence 
to support Consolidated’s suggestion 
that Tennessee has colluded in some 
manner to encourage these com
plaints.

The principal objection to the settle
ment, an alleged need for an eviden
tiary, trial-type hearing to develop 
adequate record support, does not 
withstand scrutiny. We observe that a 
contested settlement may be adopted 
as a resolution on the merits where 
material issues of fact exist if inde
pendent findings are made which are 
supported by substantial evidence on 
the record as a whole that the settle
ment is just and reasonable.16 But, in 
the event that no material issue of 
fact exists, no further evidentiary 
hearing is required, and the settle
ment may be approved in a fashion 
analogous to a “summary judgment”

16P la c id  O il  Co. v. F .P .C ., 483 F.2d 880 
(5th Cir. 1973) a f f d  s u b  n o m . M o b il  O il  Co. 
V. F .P .C ., 417 U.S. 283, 314 (1974),
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granted on motion by the litigant in a 
civil action before a court.17

An examination of the documents 
which presently constitute the record 
in this proceeding demonstrates that, 
although a factual issue has been 
raised, it is not material. Prom the in
formation at hand, we are able to meet 
our obligation “to perceive, define and 
resolve the various stands of public in
terest.”18

The sole factual issue raised by the 
comments opposing the settlements is 
whether the small distributors to be 
benefitted by the settlement are in 
such poor financial or operating cir
cumstances that they cannot obtain 
sufficient alternate or supplemental 
supplies and, therefore, truly need the 
proposed exemption from the adverse 
consequences of CPQE recalculation.19 
But, the total amount of gas which 
would be affected by the proposed set
tlement is so small a portion of Ten
nessee’s total gas deliveries that the 
issue raised simply is not material.20

The comments supporting the settle
ment filed by Tennessee and by the 
Small Distributor Group state that 
the 75 distributors covered by the pro
posed settlement represent more than 
71 percent of Tennessee’s customers 
and that the total base period volumes

17 Pennsylvania Gas and Water Co. v. 
F.P.C., 463 F.2d 1242, 1246, 1250-1251 (D.C. 
Cir. 1972); Citizens for Allegan County, Inc. 
v. F.P.C., 414 F.2d 1125, 1129 (D.C. Cir. 
1969); Cities of Lexington etc, K y  v. F.P.C., 
295 F.2d 109, 120-122 (4th Cir. 1961); Sun 
Oil Co. v. F.P.C., 256 F.2d 233, 240-241 (5th 
Cir.. 1958), cert denied 358 U.S. 872 (1958).

18 Citizens for Allegan County, Inc. v. 
F.P.C., 414 F.2d 1125, 1129 (D.C. Cir. 1969).

19 Certain customers, which serve a 
number of communities each one of which 
is served through a different service agree
ment and whose aggregate MDQ under all 
classes of service would be outside the range 
of “small”, may nonetheless enjoy an ex
emption under the settlement for their de
livery points served under GS rate sched
ules or G rate schedules with MDQ’s below 
5,100 Mcf per day. We do not view this 
result as a defect in the settlement proposal. 
Tennessee’s FERC Gas Tariff, revised 
Volume No. 1, Revised Sheets Nos. 227 
through 235, containing the index of Ten
nessee’s customers with the MDQ applicable 
to each delivery point, and Revised Sheets 
Nos. 5 through 12, Tennessee’s service area 
maps, indicate that generally the qualifying 
delivery points of these multiple-service 
area customers are used to serve areas sepa
rated by some distance and not susceptible 
to operation on an integrated system basis. 
CPQE recalculation should have the same 
general impact on operations at the qualify
ing delivery points of the multiple-service 
area customers as on qualifying customers 
who serve a single Service area.

“ Although the principle has broader ap
plication, it has been determined in thé ■spe
cific context of natural gas curtailment pro
ceedings that issues raised by opponents of 
contested settlement lack materiality where 
only de m inim is aggrievement; is demon
strated. Philadelphia Gas Works v. F.P.C, 
557 F.2d 840, 844 n, 7, 845 (D,C. Cir. 1977).

of these 75 customers comprises only a 
negligible 1.9 percent of the total 
annual base period volumes of all cus
tomers on the . Tennessee system. 
Springfield states in its comments that 
the 75 customers have an aggregate 
MDQ of 155,895 per day which is ap
proximately 4 percent of Tennessee’s 
customers’ aggregate MDQ of 
3,922,100 Mcf per day. Thus, since the 
proposed exemption would shelter the 
75 customers from a change in 
CPQE’s, the actual volumes impacted 
by the exemption would be minuscule. 
For example, if Tennessee changed 
summer period CPQE’s to reflect an 
increase in curtailment from 100 per
cent of priorities 3 through 9 to 100 
percent of priorities 3 through 9 and 
50 percent of priority 2, the proposal 
would effect approximately 1,751.5 
MMcf or .9 percent of Tennessee’s vol
umes available for delivery.

It follows that even if it were con
ceded that the arguments of the oppo
nents of the settlement were correct 
that a substantial portion of the 75 
customers benefitted by the settle
ment have the capability to add flexi
bility through self-help measures, any 
arguably unfair diversion of volumes 
to these 75 customers by operation of 
the settlement would be de minimis.

The parties’ submissions also provide 
a basis for concluding that the small 
customers need protection from the 
adverse consequences, of the recalcula
tion of CPQE’s and that approval of 
the settlement is in the public interest.

Affidavits of nine mayors and other 
officials responsible for gas distribu
tion activities of some of the 75 cus
tomers benefitted by the settlement 
have been submitted. These affidavits 
which we consider trustworthy assert 
that self-help measures, such as devel
opment of storage, LNG, or propane- 
air facilities, are not feasible for most 
GS and small G service customers. 
The affidavits also indicate that the 
small customers’ only feasible alterna
tives at the present time are to pur
chase emergency gas pursuant to 18 
CFR 2.68, to absorb $10 per Mcf over
run penalties, to suspend service, and 
thereby, produce the closing of indus
trial plants, schools, and churches, or 
to seek extraordinary relief. Examples 
of how the small customers have fared 
pursuing these alternatives are worth 
noting.

The affidavit of the president of 
Delta, which serves a total of 7,511 
customers located in several separate 
service areas, explains that Delta’s pri
ority 2 customers have been curtailed 
as much as 50 percent in a season. The 
company’s attempts to provide full 
service to these customers through 
purchases of emergency gas has not 
been completely successful because of 
the effect of CPQE recalculation. The 
company purchased 60,000 Mcf of

emergency gas early in summer 1977 
thereby, in essence, “banking” the reg
ular gas allocation from Tennessee for 
later use. In August, however, CPQE’s 
were recalculated, and the gas 
“banked” for use in September and 
October were lost requiring the com
pany to seek and obtain extraordinary 
relief as noted above.

The affidavit of the manager of City 
of Parsons, Tennessee, which is a mu
nicipal gas distributor providing serv
ice to approximately 1,400 customers, 
states that, in December 1976, Parsons 
was notified that its priority 2 custom
ers would be curtailed 11 percent over 
the allocations for January, February 
and March 1977. In January 1977, Par
sons was placed on day-to-day alloca
tions. To avoid the $10 per Mcf over
run penalty, Parsons suspended serv
ice to all industrial customers except 
for plant protection requirements; all 
county schools were closed for four 
weeks, and churches were restricted to 
single weekly services. Approximately 
1,750 employees were affected.

The affidavit of the Vice-President 
of Entex, Inc., which distributes gas in 
8 service areas to a total of approxi
mately 10,000 customers, states that 
during the 24 months between Novem
ber 1975 and October 1977, Tennessee 
established 21 different curtailment 
periods. During the 24 month period, 
Entex had to shut down selected in
dustries and schools for brief periods 
of time.

The affidavit of the manager of Lex
ington Gas System, Lexington, Ten
nessee, which serves 2,000 customers, 
claims no storage capability and 100 
percent dependence upon Tennessee. 
The affidavit states that April 1 to Oc
tober 1, 1977, Lexington saved about
15,000 Mcf expecting to use these vol
umes in October 1977; but these hus
banded volumes were lost when a new 
curtailment period was established by 
Tennessee. Lexington was thereby re
quired to purchase 9,000 Mcf of expen
sive emergency gas. The affidavit fur
ther states that because of Tennes
see’s curtailment practices, Lexington 
Gas System had to cut off schools, fac
tories and other business to stay 
within its allocation.

None of the comments opposing the 
settlement revealed anything at vari
ance with the foregoing specific factu
al assertions of the settlement’s sup
porters. Furthermore, no comments in 
reply to the supporting comments 
were filed, although Orange & Rock
land requested and was granted an ex
tension of time to file such comments.

Admittedly, a total picture of the 
circumstances faced by small distribu
tors impacted by CPQE recalculation 
by Tennessee is not presented by the 
comments and affidavits in support of 
the settlement supplemented by the 
evidence presented in Docket Nos.
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RP75-35 et al. Enough, however, has 
been presented upon which we may 
apply our experience acquired 
through review of the operation of 
curtailment plans which contain small 
distributor exemptions21 to make a 
reasoned conclusion on the merits of 
the proposed settlement. We conclude 
that the small customers benefitted by 
the settlement generally do not have 
the resources to mitigate the impact of 
sudden loss of “banked” curtailment 
allocations through CPQE recalcula
tions to the degree that Tennessee’s 
larger customers are able to do and 
that the smaller customers cannot rea
sonably be expected in the foreseeable 
future to develop such resources. We 
conclude that the presently effective 
Tennessee curtailment plan is unjust 
and unreasonable to the extent that it 
permits CPQE entitlement recalcula
tions without protecting the smaller 
customers from its impact.22 The set
tlement proposal does provide a just 
and reasonable method for avoiding 
the unjust and unreasonable aspect of 
the plan.

We do not agree that the proposed 
settlement should be amended to deny 
its benefits to customers with grouped 
delivery ̂ points or to deny small cus
tomers a right to share in interim 
supply increases. The New England 
Group argues for the latter change. It 
reasons that small customers which 
have their basic allotment protected 
from curtailment should not expect to 
share, at the further expense of Ten-

21 In a number of cases, the FPC approved 
the exemption of small distributors from 
curtailment (subject to volumetric limits, 
alone, or in combination with conditions on 
redelivery) after finding that the small dis
tributors generally lack flexibility, they 
characteristically have high priority end-use 
profiles, and the exemptions would have a 
minor impact on other pipeline customers. 
Panhandle Eastern Pipe Line Company, 50 
FPC 1877 (1973); Texas Eastern Transmis
sion Corporation, 52 FPC 437 (1974); Algon
quin Gas Transmission Company, Docket 
Nos. RP71-131 and RP72-61, issued August 
20, 1975; Panhandle Eastern Pipe Line Com
pany, Docket No. RP71-119 (Opinion No. 
754), issued February 27, 1976; Transconti
nental Gas Pipe Line Corporation, Docket 
No. RP72-99 (Opinion No. 778), October 8, 
1976; Texas Eastern Transmission Corpora
tion, Docket Nos. RP71-130, RP72-58, and 
RP75-111 (Opinion No. 787-A), issued June 
1, 1977. This Commission has made a similar 
approval in Southern Natural Gas Compa
ny, et al., (Opinion No. 5), issued November 
17, 1977.

“ We would have no hesitancy to make 
this finding for purposes of section 5 of the 
Natural Gas Act. But, since we are merely 
approving a proposal offered by parties, as 
opposed to imposing a curtailment plan 
modification of our own making, it appears 
that our approval is an action only under 
section 4 of the Act, and no finding that the 
existing plan is unjust and unreasonable 
under section 5 of the Act is required. 
Southern Natural Gas Company v. F.P.C., 
547 F.2d 826 (5th Cir. 1977).

nessee’s larger customers, in any inter
im supply increase. It calls this a clear 
case of overreaching.

We believe, however, that the issue 
of relief from interim curtailment is 
conceptually distinct from the issue of 
who should share in any interim 
supply increase. The rationale under
lying the policy of relieving small cus
tomer from interim decreases in enti
tlements because of a need to protect 
high priority loads does not require 
that a preference be given to large cus
tomers in the event of a supply in
crease.

Finally, we are not persuaded that 
companies with grouped delivery 
points should be excluded from the 
category of small customers. Both 
Orange & Rockland and Peoples argue 
that grouped customers have the abili
ty, by grouping, to adjust to curtail
ment, and that therefore such custom
ers do not deserve preferential treat
ment.

We think that the settlement agree
ment contains adequate protection to 
assure that no undue preference is 
given to grouped customers. Such cus
tomers could not shift entitlement 
from a delivery point eligible for the 
small customer preference to an ineli
gible delivery point once Tennessee 
had made an interim reduction in 
CPQE’s. Thus the benefits of the 
small customer preference would be 
effectively limited.23

Having given full consideration to 
the merits of the proposed settlement 
agreement and to the objections raised 
we conclude that adoption of the pro
posal is in the public interest.
The Commission finds and orders:

(A) The settlement agreement of 
May 17, 1978, which contains a just 
and reasonable adjustment to the op
eration of the Tennessee curtailment 
plan, is in the public interest and 
should be approved.

(B) Tennessee shall file revised tariff 
sheets consistent with appendix A of 
the settlement agreement within 30 
days of the date of this order.

By the Commission.
K enneth F. P lumb, 

Secretary.
[FR Doc. 79-5033 Filed 2-15-79; 8:45 am]

23 We note that Delta has grouped delivery 
points for curtailment purposes. Its experi
ence cannot support the interpretation that 
grouping is so advantageous that it pre
cludes the need for protection from interim 
decreases in entitlement.

[6 4 5 0 -0 1-M ]
[Docket Nos. CP78-124, CP78-123, et al.] 

NORTHERN BORDER PIPELINE CO.

Application

F ebruary 12, 1979.
Take notice that on January 26, 

1979, Northern Border Pipeline Com
pany (Applicant), 2223 Dodge Street, 
Omaha, Nebraska 68102, filed in 
Docket No. CP78-124 an application 
pursuant to Section 7(c) of the Natu
ral Gas Act for the transfer of interest 
to Applicant in the conditional certifi
cate of public convenience and necessi
ty issued in said docket on December 
16, 1977, and for authority to con
struct a portion of what would be Ap
plicant’s segment of the Alaska Natu
ral Gas Transportation System for the 
purpose of transporting Canadian gas 
from Alberta prior to the time of com
mencement of delivery of Alaskan gas 
to the lower 48 states, all as more fully 
set forth in the application which is 
on file with the Commission and open 
to pubic inspection.

Applicant states that it has been re
organized so as to create, ih effect, a 
new partnership distinct from the 
partnership granted the conditional 
certificate issued December 16, 1977, 
although retaining the same name for 
continuity and identification. It is in
dicated that the new partnership con
sists of four partners which are subsid
iaries of Northern Natural Gas Com
pany (Northern), Northwest Energy 
Company, Panhandle Eastern Pipeline 
Company (Panhandle), and United 
Gas Pipe Line Company (United). Ac
cordingly, Applicant requests that the 
new partnership succeed to all right, 
title and interest in and to the condi
tional certificate issued December 16, 
1977.

Further, Applicant requests that an 
amended certificate be issued to it au
thorizing the construction of facilities 
required to transport gas to be import
ed from Canada pursuant to import 
authorization granted to Northwest 
Alaskan Pipeline Company (Northwest 
Alaskan) in Docket No. CP78-123, et 
al. Applicant proposes to construct ap
proximately 809 miles of 42-inch pipe
line extending from a point near Port 
of Morgan, Montana, to a point near 
Ventura, Iowa, along precisely the 
same route as that authorized by the 
President’s Decision and Report on an 
Alaskan Natural Gas Transportation 
System and one 16,200 horsepower 
compressor station in Mackenzie 
County, North Dakota. It is indicated 
that the estimated total capital cost of 
the facilities is approximately 
$770,000,000 in 1975 constant dollars, 
the cost estimating basis on which the 
President’s Decision was based. Appli
cant anticipates the actual total cap- 
tial cost to be incurred prior to com-
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pletion of the proposed facilities 
would be approximately $1,400,000,- 
000, including AFUDC based on a Jan
uary 1980 to November 1981 construc
tion schedule.

Applicant states that the facilities 
proposed are required to transport
800,000 Mcf per day of Canadian gas 
to be purchased by Northwest Alaskan 
from Pan-Alberta Gas, Ltd., of 
Canada, and resold by Northwest Alas
kan at Monchy, Saskatchewan to 
United, Northern, and Panhandle.

Applicant proposes to finance the 
proposed facilities on a “project fi
nancing” basis, with equity funds 
being subscribed by the partnership 
participants, in proportions to be 
agreed upon among them and debt 
funds being obtained by Applicant 
from traditional sources.

Applicant alleges that transporta
tion of Canadian gas through the pro
posed facilities is specifically described 
as an advantage in the President’s De
cision on an Alaskan Natural Gas 
Transportation System. Applicant fur
ther alleges that such early construc
tion would greatly facilitate the fi
nancing of the Alaskan System in its 
entirety and would also significantly 
improve the economics of transporting 
Alaskan gas.

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
March 2, 1979, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s Rules. Persons who have hereto
fore intervened in the proceedings in 
Docket No. CP78-123, et dL, need not 
do so again.

K enneth F . P lumb, 
Secretary.

CFR Doc. 79-5040 Filed 2-15-79; 8:45 am]

[6450 -01 -01 ]

[Docket No. OR78-1]

TRANS ALASKA PIPELINE SYSTEM 

Petition for Relief

FEBRUARY 9, 1979.
Take notice that on January 31, 

1979, a petition was filed on behalf of

the eight owners of the Trans Alaska 
Pipeline System. The petitioners seek 
certain relief they allege is necessary 
to avoid injury by the Commission 
through what petitioners describe as 
violations of separation of functions 
principles in the conduct of two relat
ed proceedings, namely a valuation 
audit under Section 19a of the Inter
state Commerce Act 49 USC §§ 1, et 
seq., (“Act”) and a tariff proceeding 
under Section 15 of that Act.

Petitioners allege there is substan
tial overlap between questions of al
lowing certain TAPS expenditures as 
prudent investments for purposes of 
the Section 19a audit and for purposes 
of the tariff proceeding.

Petitioners set forth reasons for be
lieving that continued communica
tions between the Commission’s staff, 
Division of Audits and Touche Ross 
constitute prohibited ex parte commu
nications. Petitioners request that the 
Commission: “(1) order a complete 
separation between the adversary par
ties in the TAPS tariff proceedings 
* * * and all other Commission person
nel and consultants and specifically 
direct that there be no further off-the- 
record contacts between the Division 
of Audits and Touche Ross or Staff 
Counsel; (2) require that the Division 
of Audits return all documents and 
data prepared by or obtained from 
Touche Ross or Staff Counsel and pro
vide petitioners with a copy of all such 
documents; and (3) require that all 
written communications and written 
summaries of all oral communications 
between the Division of Audits and 
Touche Ross or Staff Counsel be 
placed on the public records * * * .”

Any person desiring to file com
ments on the above-referenced peti
tion should file such comments with 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street, 
N.E., Washington, D.C. 20426. It ap
pears that a period for filing com
ments of less than ten days is reason
able and consistent with the public in
terest. Accordingly, all such comments 
should be filed on or before February 
20, 1979.

K enneth F. P lumb, 
Secretary.

[FR Doc. 79-5041 Filed 2-15-79; 8:45 am]

[6450-01-M ]
DETERMINATION BY A  JURISDICTIONAL 

AGENCY UNDER THE NATURAL GAS POLICY 
ACT OF 1978

F ebruary 7, 1979.
On Februray 5, 1979, the Federal 

Energy Regulatory Commission re
ceived notices from the jurisdictional 
agencies listed below of determina
tions pursuant to 18 CFR 274.104 and 
applicable to the indicated wells pur

suant to the Natural Gas Policy Act of 
1978.

New  M exico Energy and M inerals 
D epartment, O il  Conservation D iv isio n

API Well Number—30-025-26081 
Section of NGPA—103 
Operator—Doyle Hartman 
Well Name—Etz No. 2 
Field—Jalmat (Oil) Pool 
County—Lea
Purchaser—El Paso Natural Gas Company 
Volume—91 MMcf.
API Well Number—30-025-25667 
Section of NGPA—103 
Operator—Doyle Hartman 
Well Name—Cities Laughlin No. 1 
Field—Eunice-Monument 
County—Lea
Purchaser—Northern Natural Gas Co. 
Volume—105 MMcf.
API Well Number—None 
Section of NGPA—108
Operator—J. Gregory Merrion and Rpbert L 

B^ylcss
Well Name—Eaton White #1 
Field—West Kutz Pictured Cliffs 
County—San Juan
Purchaser—Gas Company of New Mexico 
Volume—8 MMcf.

The applications for determination 
is these proceedings together with a 
copy or description of other materials 
in the record on which such determi
nations were made are available for in
spection, except to the extent such 
material is treated as confidential 
under 18 CFR 275.206, at the Commis
sion’s Office of Public Information, 
Room 1000, 825 North Capitol Street, 
N.E., Washington, D.C. 20426.

Persons objecting to any of these 
final determinations may, in accord
ance with 18 CFR 275.203 and 18 CFR 
275.204, file a protest with the Com
mission on or before March 5,1979.

K enneth F . P lumb, 
Secretary.

[FR Doc. 79-5042 Filed 2-15-79; 8:45 am]

[6450-01-M ]
DETERMINATION BY A  JURISDICTIONAL 

AGENCY UNDER THE NATURAL GAS POLICY 
ACT OF 1978

F e b r u a r y  7 ,1 9 7 9
On February 2, 1979, the Federal 

Energy Regulatory Commission re
ceived notices from the jurisdictional 
agencies listed below of determina
tions pursuant to 18 CFR 27 4 .1 0 4  and 
applicable to the indicated wells pur
suant to the Natural Gas Policy Act of 
1978.

State O il  and G as Board of M is s is s ip p i

API Well Number—23-065-20104 
Section of NGPA—107 
Operator—Florida Gas Exploration Compa

ny
Well Name—Unit 25-10 #1 
Field—Oakvale 
County—Jefferson Davis
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Purchaser—Florida Gas Transmission Com
pany

Volume—1475 MMcf.
API Well Number—23-065-20112 
Section of NGPA—107 
Operator—Florida Gas Exploration Compa

ny
Well Name—Unit 3 0 - ll# l  
Field—Oakvale 
County—Jefferson Davis 
Purchaser—Florida Gas Transmission Com

pany
Volume—1460 MMcf.
API Well Number—23-065-20083 
Section of NGPA—107 
Operator—Florida Gas Exploration Compa

ny
Well Name—Smith, et al #1 
Field—Oakvale 
County—Jefferson Davis 
Purchaser—Florida Gas Transmission Com

pany
Volume—1820 MMcf.
API Well Number—23-065-20089 
Section of NGPA—107 
Operator—Florida Gas Exploration Compa

ny
Well Name—Unit 6-6 #1 
Field—Oakvale 
County—Jefferson Davis 
Purchaser—Florida Gas Transmission Com

pany
Volume—1558 MMcf.
API Well Number—23-065-20103 
Section of NGPA—107 
Operator—Florida Gas Exploration Compa

ny
Well Name—Shirley L. Sherman #1 
Field—Oakvale 
County—Jefferson Davis 
Purchaser—Florida Gas Transmission Com

pany
Volume—1500 MMcf.

The applications for determination 
in these proceedings together with a 
copy or description of other materials 
in the record on which such determi
nations were made are available for in
spection, except to the extent such 
material is treated as confidential 
under 18 CFR 275.206, at the Commis
sion’s Office of Public Information, 
Room 1000, 825 North Capitol Street, 
N.E., Washington, D.C. 20426.

Persons objecting to any of these 
final determinations may, in accord
ance with 18 CFR 275.203 and 18 CFR 
275.204, file a protest with the Com
mission on or before March 5,1979.

K enneth F . P lumb,
Secretary.

£FR Doc. 79-5043 Filed 2-15-79; 8:45 am]

[6450-01 -M ]

[Docket No. ER79-166]

KANSAS CITY POWER ft LIGHT CO.

Proposed Increased Schedules o f Rates and  
Charges

F ebruary 7, 1979.
Take notice that on January 23, 

1979, Kansas City Power & Light 
Company (KCPL) filed with the Com

mission new increased Schedules of 
Rates and Charges for Wholesale 
Firm Power Service to supersede and 
replace Schedules of Rates and 
Charges for Wholesale Firm Power 
Service in contracts and agreements 
with the following wholesale custom
ers: .
1. Missouri Power & Light Company (MPL),

FPC No. 73
2. City of Marshall, Missouri (Marshall), 

FPC No. 83
3. Missouri Public Service Company (MPS),

FPC No. 74
4. City of Gardner, Kansas (Gardner), FPC

No. 79
5. City of Higginsville, Missouri (Higgins- 

ville), FPC No. 72
6. City of Pomona, Kansas (Pomona), FPC

No. 82
7. City of Prescott, Kansas (Prescott), FPC

No. 76
8. City of Salisbury, Missouri (Salisbury), 

FPC No. 61
9. City of Slater, Missouri (Slater), FPC No.

81
10. Coffey County Rural Electric Coopera

tive Association, Inc. (Coffey County), 
FPC No. 69

11. United Electric Cooperative, Inc. 
(United), FPC No. 84.

KCPL states that the proposed ef
fective date for each new increased 
Schedule of Rates and Charges is 
March 31, 1979, and that the new 
Schedules of Rates and Charges re
flect an increase of $997,178 in annual 
revenues to KCPL based on its cost ef 
service to wholesale firm power cus
tomers during the 12-month test 
period ended June 30, 1978. Addition
ally, KCPL states that the changes 
embodied in the new Schedules of 
Rates and Charges include only in
creased rates for Demand and Energy 
Charges.

Any person desiring to be heard or 
to protest such filing should file a pe
tition to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com
mission’s Ruies of Practice and Proce
dure (18 CFR 1.8, 1.10). All such peti
tions or protests should be filed on or 
before February 16, 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

K enneth F . P lumb,
Secretary.

[FR Doc. 79-5044 Filed 2-15-79; 8:45 am]

[6 450 -01 -M ]
[Docket No. RF75-104] 

LAWRENCEBURG GAS TRANSMISSION CORP.

Report o f Refunds

F ebruary 7,1979.
Take notice that on January 26,1979 

Lawrenceburg Gas Transmission Cor
poration (Lawrenceburg) filed a 
Report of Refunds, pursuant to Arti
cle V of its Stipulation and Agreement 
at Docket No. RP75-104, as approved 
by Commission order issued July 12,
1976. Lawrenceburg states that on 
January 19, 1979 it made gas refunds 
to its two (2) jurisdictional customers, 
Lawrenceburg Gas Company in the 
amount of $43,969.25, and The Cincin
nati Gas & Electric Company in the 
amount of $31,467.28, for a total 
refund of $75,436.53.

Lawrenceburg states that its refund, 
applicable to the period between April 
1, 1978 through October 31, 1979, was 
required in order to flow through an 
identical refund it received from Texas 
Gas Transmission Corporation dated 
January 16, 1979, and resulting from 
the settlement of Texas Gas’ rate pro
ceeding at Docket No. RP77-139.

Lawrenceburg states that copies of 
its refund report have been mailed to 
its two jurisdictional customers and to 
the two interested State Commissions 
for the States of Indiana and Ohio.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene (unless such inter
vention has previously been granted) 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with sections 1.8 
and 1.10 of the Commission’s Rules of 
practice and Procedure (18 CPU 1.8, 
1.10). All such petitions or protests 
should be filed on or before February 
26, 1979. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but 
will not serve to make protestants par
ties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc. 79-5045 Filed 2-15-79; 8:45 am]

[6450 -01 -M ]
[Docket Nos. CS79-249, et a l l

MERLIN ENERGY, IN C , ET AL. 
Applications fo r “ Small Producer”  Certificates 1

February 7,1979.
Take notice that each of the Appli

cants listed herein has filed an appli-

'This notice does not provide for consoli
dation for hearing of the several matters 
covered herein.
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cation pursuant to Section 7(c) of the 
Natural Gas Act and Section 157.40 of 
the Regulations thereunder for a 
“small producer” certificate of public 
convenience and necessity authorizing 
the sale for resale and delivery of nat
ural gas in interstate commerce, all as 
more fully set forth in the applica
tions which are on file with the Com
mission and open to public inspection.

Any person desiring to be heard or 
to make any protest with reference to 
said applications should on or before 
March 2, 1979, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, petitions to 
intervene or protests in accordance 
with the requirments of the Commis
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid
ered by it in determining the appropri
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Persons wishing to 
become parties to a proceeding or to 
participate as a party in any hearing 
therein must file petitions to intervene 
in accordance with the Commission’s 
Rules.

Take further notice that, pursuant 
to the authority contained in and sub
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com
mission by Sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will held without further 
notice before the Commission on all 
applications in which no petition to in
tervene is filed within the time re
quired herein if the Commission on its 
own review of the matter believes that 
a grant of the certificates is required 
by the public convenience and necessi
ty. Where a petition for leave to inter
vene is timely filed, or where the Com
mission on its own motion believes 
that a formal hearing is required, fur
ther notice of such hearing will be 
duly given.

Under the procedure herein pro
vided for, unless otherwise advised, it 
will be unnecesary for Applicants to 
appear or be represented at the hear
ing.

K e n n e t h  F . P l u m b , 
Secretary.

Docket No. Date Filed Applicant

CS79-249.... 1/8/79 Merlin Energy, Inc., 320
S. Boston, Suite 1804, 
Tulsa, Oklahoma 74103

CS79-250.... 1/9/79 Dorthy McGill. P.O.
Drawer H, Alva, 
Oklahoma 73717

CS79-251.... 1/11/79 Aviva, Inc., P.O. Box
2532, Denver, Colorado 
80201

CS79-252....  1/12/79 Ka-Hugh International,
Inc., 8989 Westheimer, 
#215, Houston, Texas 
77063

Docket No. Date Filed Applicant

CS79-253.... 1/12/79 Virlar Exploration, Inc.,
8989 Westheimer,
#215, Houston, Texas 
77063

CS79-254.... 1/29/79 Mat Petroleum, Inc.,
P.O. Box 2411,
Amarillo, Texas 79189

CS79-255.... 1/15/79 Chancorp, Inc., 1401
Denver Club Building, 
Denver, Colorado 
80202

CS79-256..... 1/15/79 Moseley Petroleum
Corporation, 13601 
Preston Road, Suite 
410-E, Dallas, Texas 
75240

CS79-257.... 1/15/79 Ritters Brothers
Enterprises, Inc., 
Drawer H, Alva, 
Oklahoma 73717

CS79-258.... 1/15/79 Gordon and Gene
Taylor, d /b /a Taylor 

. Bros. Oil & Gas Co., 
P.O. Box 670, Sunray, 
Texas 79086

CS79-259.... 1/15/79 Verdell H. Daehling,
3101 Thomas, Midland, 
Texas 79701

CS79-260.... 1/15/79 Bob W. Dutton, P.O. Box
2519, Midland, Texas 
79702

CS79-261.... 1/15/79 Hawkeye Oil & Gas
Corporation, P.O. Box 
12322, Fort Worth, 
Texas 76116

CS79-262....  1/18/79 James M. Scott, P.O.
Box 1046, Bryn Mawr, 
Pa. 19010

CS79-263.... 1/18/79 David C. Scott, c/o
James M. Scott, P.O. 
Box 1046, Bryn Mawr, 
Pa. 19010

CS79-269..... 1/22/79 Berry M. Johnson, 2637
N.W. 56th Street, 
Oklahoma City, Okla. 
73112

CS79-270....  1/22/79 Leland D. Barby, P.O.
Box 400, Beaver, 
Oklahoma 73932

CS79-271....  1/22/79 Clover Bobo Cole, et al.,
1100 Milam Building, 
Suite 2155, Houston, 
Texas 77001

CS79-272  1/22/79 Shakespeare Oil
Company, Inc., P.O. 
Box 669, Salem, Illinois 
62881

CS79-273.... 1/23/79 B. G. Barby, P.O. Box
1063, Woodward, 
Oklahoma 73801

CS79-274  1/23/79 William D. Brown and
William H. Krutzer, 
P.O. Box 4803, Monroe, 
Louisiana 71203

CS79-275.... 1/22/79 Pike Oil Company, 833
E. Arapahoe, Suite 
#211, Richardson, 
Texas 75081

CS79-276.... 1/23/79 Moody Energy
Company, P.O. Box 36, 
Canadian, Texas 79014

CS79-277.... 1/25/79 Tara N. Fedric, 2924
Kings Road, Apt. #118, 
Dallas, Texas 75219

CS79-278.... 1/25/79 Unit Operations, Suite
-141, Ciudad Building, 
3000 United Founders 
Blvd., Oklahoma City, 
Okla. 73112

CS79-279.... 1/25/79 OJB, Inc., P. O. Drawer
1645, Ozona, Texas 
76943

CS79-280.... 1/26/79 Floyd A Nunley, 3510
Bryan Street, Amarillo, 
Texas 79109

CS79-281.... 1/26/79 Alice C. Hadwiger, P.O.
Drawer H, Alva, 
Oklahoma 73717

CS79-282..... 1/29/79 Ky. Geological
Engineering Co., P.O. 
Box 8071, Lexington, 
Kentucky 40533

[FR Doc.79-5046 Filed 2-15-79; 8:45 am]

[6450-01-M ]

[Docket Nos. CP79-170; CP78-123, et al.] 

NORTHWEST ALASKAN PIPELINE CO.

Application

F ebru a ry  7, 1979.
Take notice that on February 1, 

1979, Northwest Alaskan Pipeline 
Company (Applicant) (formerly Alcan 
Pipeline Company (Alcan)), 136 East 
South Temple, Salt Lake City, Utah 
84711 filed in Docket No. CP79-170 
(CP-123, et al.) an application pursu
ant to Section 7(c) of the Natural Gas 
Act and the provisions of the Alaska 
Natural Gas Transportation Act of 
1976 (ANGTA) for a certificate of 
public convenience and necessity au
thorizing the sale of a daily average 
quantity of 800,000 Mcf of natural gas 
to Northern Natural Gas Company 
(Northern), Panhandle Eastern Pipe 
Line Company (Panhandle), and 
United Gas Pipe Line Company 
(United) for use in their respective 
market areas, all as more fully set 
forth in the application which is on 
file with the Commission and open to 
public inspection.

It is indicated that the instant appli
cation is one of several related applica
tions filed by various parties to permit 
the importation, transportation, and 
sale of Canadian gas which, in turn, 
would allegedly facilitate the prebuild
ing of the Alaska Highway Pipeline 
Project which is designed to bring 
Alaskan North Slope gas through 
Canada and down into the lower 48 
states.

It is asserted that on September 22,
1977, the President, pursuant to Sec
tion 7 of ANGTA, issued his Decision 
and Report to Congress on the Alaska 
Natural Gas Transportation System in 
which he designated the sponsors of 
the Alaska Highway Pipeline Project 
as the companies responsible for con
struction of the Alaska Natural Gas 
Transportation System (ANGTS) and 
that Congress ratified the President’s 
decision by joint resolution which the 
President signed into law. By order 
issued December 16, 1977, in Docket 
No. CP78-123, et al., the Commission 
issued conditional certificates to the 
sponsors of the project, Alcan, North
ern Border Pipeline Company (North
ern Border) and Pacific Gas Transmis
sion Company (Pacific Gas), it is said.

Applicant states that on April 5,
1978, it filed two applications for au
thorization to import, on an average 
daily basis up to 240,000 Mcf of gas at
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an existing import point near Kings- 
gate, British Columbia, and up to
800.000 Mcf of gas per day at a pro
posed import point in the vicinity of 
Monchy, Saskatchewan. Applicant 
proposes to purchase such gas from 
Pan-Alberta Gas, Ltd. (Pan-Alberta), 
in order to facilitate the prebuilding of 
the southern portions of ANGTS, 
which includes the eastern and west
ern transmission legs, it is said. It is as
serted that by order of June 7, 1978, in 
Docket No. CP78-123, et at., the Com
mission granted conditional approval 
of the two import applications.

By the subject application, Appli
cant requests authorization to sell up 
to a total of 800,000 Mcf of natural gas 
on an average daily basis to Northern, 
Panhandle, and United (Purchaser) 
for ultimate delivery, less fuel and line 
loss, to their respective market areas. 
Applicant states that the gas would be 
delivered into the facilities of North
ern Border by Foothills Pipeline Sas
katchewan Limited (Foothills Sas
katchewan) for the accounts of Appli
cant and Pan-Alberta and that the 
sale would be concurrent with the de
livery by Foothills Saskatchewan to 
Northern Border at the Monchy deliv
ery point. Applicant says that it does 
not propose to construct or operate 
any facilities to effectuate the impor
tation of natural gas or to effectuate 
the proposed sale of gas. In order to 
effectuate the delivery of the Canadi
an gas to the Purchasers, Applicant 
states that it is informed that North
ern Border, or its successor, proposes 
to construct and operate a largq diam
eter, high pressure natural gas trans
mission system from Monchy to a pro
posed point of interconnection with 
the facilities of Northern in the vicini
ty of Ventura, Iowa, where, Applicant 
understands, Panhandle and United 
are making appropriate arrangements 
in order to receive the natural gas into 
their respective systems for delivery to 
the market areas.

It is stated that of the 800,000 Mcf,
200.000 Mcf per day would be initially 
allocated for sale to Northern, 150,000 
Mcf per day would be allocated for 
sale to Panhandle and 450,000 Mcf per 
day would be initially allocated for 
sale to United, and that at the begin
ning of the third contract year and 
each year thereafter, Northern may 
increase its average daily quantity to
250.000 Mcf per day. In this case, the 
delivery to United would be decreased 
by a like amount, it is said. It is assert
ed that the terms and conditions of 
the agreement with Purchasers basi
cally track the terms and conditions of 
the contract with Pan-Alberta. The 
initial term of the sale is for 12 years, 
it is indicated.

The application indicates that the 
Purchasers’ payments to Applicant 
shall include the amount paid to Pan-

Aiberta by Applicant for deliveries of 
natural gas -at the U.S.-Canadian 
border established and approved by 
the National Energy Board of Canada, 
plus a proportionate share of Appli
cant’s administrative costs.

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
March 1, 1979, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s Rules. Persons who have hereto
fore intervened in the proceedings in 
Docket No. CP78-123, et al„ need not 
do so again.

Take further notice that, pursuant 
to the authority contained in and sub
ject to jurisdiction conferred upon the 
Federal Energy Regulatory Commis
sion by Sections 7 and 15 of the Natu
ral Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti
tion to intervene is filed within the 
time required herein, if the Commis
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion be
lieves that a formal hearing is re
quired, further notice of such hearing 
will be duly given.

Under the procedure herein pro
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear
ing.

K enneth F . P lumb, 
Secretary.

[PR Doc. 79-5047 Piled 2-15-79; 8:45 am]

[6450-01-M ]

[Docket No. CP77-547] 

TRANSCONTINENTAL GAS PIPE LINE CORP. 

Inviting Comments

F ebruary 7,1979.
On August 4, 1977, Transcontinental 

Gas Pipe Line Corporation (Transco) 
filed in Docket No. CP77-547, an appli

cation pursuant to Section 7 of the 
Natural Gas Act, for a certificate of 
public convenience and necessity au
thorizing the rendition of a storage 
service in its Washington and Hester 
Storage Fields. On August 25, 1977, 
the Federal Power Commission grant
ed Transco temporary authorization 
to commence the proposed storage 
service. No further action has been 
taken with respect to the application 
filed in the instant docket.

In view of the length of time that 
has elapsed since the issuance of the 
temporary authorization, it is believed 
that the parties should be given a fur
ther opportunity to comment before 
any permanent certificate of public 
convenience and necessity is issued in 
the instant docket. Therefore, com
ment!? are invited from all parties in 
this proceeding as to the appropriate 
disposition which should be made of 
all issues, including the disposition of 
the revenues collected by Transco pur
suant to the temporary authorization.

Any party desiring to be heard with 
reference to said application should on 
or before February 27, 1979, file with 
the Federal Energy Regulatory Com
mission, Washington, D.C. 20426, any 
comments such party desires to make.

K enneth F. P lumb, 
Secretary.

[FR Doc. 79-5048 Filed 2-15-79; 8:45 am]

[6450 -01 -M ]

[Docket No. CP77-403]

TRANSCONTINENTAL GAS PIPE LINE CORP.

Inviting Comments

February 7, 1979.
On May 20, 1977, Transcontinental 

Gas Pipe Line Corporation (Transco) 
filed in Docket No. CP77-403, an appli
cation pursuant to Section 7 of the 
Natural Gas Act, for a cretificate of 
public convenience and necessity au
thorizing the rendition of a storage 
service in its Washington Storage 
Field. On July 17, 1977, Transco filed 
an application for a temporary certifi
cate of public convenience and necessi
ty authorizing the immediate com
mencement of its proposed storage 
service. The request was granted and 
temporary authorization was given by 
a letter order of July .15, 1977. Subse
quently, on October 17, 1977, the tem
porary authorization was amended so 
as to authorize certain changes in the 
customers and allocations of storage 
gas among customers. No further 
action has been taken with respect to 
the application filed in the instant 
docket.

In view of the length of time that 
has elapsed since the issuance of the 

-temporary authorization, it is believed 
that the parties should be given a fur-
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ther opportunity to comment before 
any Ipermanent certificate of public 
convenience and necessity is issued in 
the instant docket. Therefore, com
ments are invited from all parties in 
this proceeding as to the appropriate 
disposition which should be made of 
all issues, including the disposition of 
the revenues collected by Transco pur
suant to the temporary authorization.

Any party desiring to be heard in 
the reference to said application 
should on or before February 27, 1979, 
file with the Federal Energy Regula
tory Commission, Washington, D.C. 
20426, any comments such party de
sires to make.

K enneth 'F. P lumb, 
Secretary.

[FR Doc. 79-5034 Filed 2-15-79; 8:45 am]

[6450-01-M ]

[Docket No. RP 73-3 (PGA Tracker)]

TRANSCONTINENTAL GAS PIPE LINE CORP.

Tariff Filing

F ebruary 7, 1979.
Take notice that Transcontinental 

Gas Pipe Line Corporation (Transco) 
tendered for filing Thirteenth Revised 
Sheet No. 12 and Twelfth Revised 
Sheet No. 15 to Second Revised 
Volume No. 1, and Nineteenth Revised 
Sheet No. 121 to Original Volume No. 
2 of Transco’s FERC Gas Tariff. 
These tariff sheets, which are pro
posed to be effective March 1, 1979, re
flect a net increase of 22.3$ per de- 
katherm (dt) in the commodity or de
livery charge of Transco’s CD, G, OG, 
E, PS, S-2 and ACQ rate schedules 
and a decrease of 2.3$ per dt in the de
livery charge of the X-20 rate sched
ule.

Transco states that these changes 
result from an increase in gas pur
chase costs computed under the cur
rently effective Purchased Gas Adjust
ment Clause contained in Section 22 of 
its General Terms and Conditions, and 
a decrease in curtailment-related cred
its computed in Section 20 of the Gen
eral Terms and Conditions, of Trans
co’s FERC Gas Tariff. The tracking 
rate change under the PGA Clause, 
caused primarily by producer increases 
due to the implementation of the Nat
ural Gas Policy Act effective Decem
ber 1, 1978 and thereafter, amounts to 
an increase of 24.6$ per dt in the com
modity or delivery charge in Transco’s 
CD, G, OG, E, PS, S-2 and ACQ rate 
schedules. The tracking rate change to 
reflect the curtailment related credits 
estimated to be deferred as of Febru
ary 28, 1979, is a decrease of 2.3$ per 
dt in the commodity or delivery 
charge in Transco’s CD, G, OG, E, PS, 
S-2 and X-20 rate schedules.

The Company states that copies of 
the filing have been mailed to each of 
its jurisdictional customers and inter
ested State Commissions.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis
sion’s Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
February 16, 1979. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make prot
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

K enneth F . P lumb, 
Secretary.

[FR Doc. 79-5035 Filed 2-15-79; 8:45 am]

[6450-01-M ]

[Project No. 459]

U N IO N  ELECTRIC CO.

Application for Tem porary Change in Project 
O peration

F ebruary 2,1979.
Take notice that on January 12, 

1979, Union Electric Company (Appli
cant) filed an application pursuant to 
the Federal Power Act, 16 U.S.C. 791a- 
825r, for a temporary change in oper
ation for its Osage Project No. 459, lo
cated in Benton, Camden, Miller, and 
Morgan Counties, Missouri. Corre
spondence concerning the application 
should be sent to: Michael F. Barnes, 
Esq., Union Electric Co., P.O. Box 149, 
St. Louis, Missouri 63166.

The Applicant requests that when 
flows to the reservoir exceed 50,000 cfs 
that it be permitted to increase the 
discharge from the dam to match the 
inflow into the reservoir. The Appli
cant states that the purpose of the re
quest is to aid in providing maximum 
stability of the dam, pending comple
tion of proposed post-tensioned an
choring of that structure in mid-1981.

Anyone desiring to be heard or to 
make any protest about this applica
tion should file a petition to intervene 
or a protest with the Federal Energy 
Regulatory Commission, in accordance 
with the requirements of the Commis
sion’s Rules of Practice and Procedure, 
18 CFR § 1.8 or § 1.10 (1977). In deter
mining the appropriate action to take, 
the Commission will consider all pro
tests filed, but a person who merely 
files a protest does not become a party 
to the proceeding. To become a party,

or to participate in any hearing, a 
person must file a petition to inter
vene in accordance with the Commis
sion’s Rules. Any protest or petition to 
intervene must be filed on or before 
March 5, 1979. The Commission’s ad
dress is: 825 N. Capitol Street, N.E., 
Washington, D.C. 20426.

The application is on file with the 
Commission and is available for public 
inspection.

K enneth F . P lumb, 
Secretary.

[FR Doc. 79-5036 Filed 2-15-79; 8:45 am]

[6450-01-M ]

[Docket No. ER79-159]

U N IO N  ELECTRIC CO.

Revised Service Schedules

. F ebruary 7, 1979."
Take notice that on January 22, 1979 

Union Electric Company (Union) ten
dered for filing Fifth Revised Service 
Schedules, C, E and F to the Intercon
nection Agreement dated February 18, 
1972 between Union, Central Illinois 
Public Service Company and Illinois 
Power Company.

Union indicates that said Revised 
Service Schedules revise the reserva
tion charges for Maintenance, Short
term Non-firm, and Short-term Firm 
Power transactions.

Union requests an effective date of 
March 1, 1979 for the Revised Service 
Schedules.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis
sion’s Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
February 16, 1979. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc. 79-5037 Filed 2-15-79; 8:45 am]
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[6450-01-M ]

[Docket No. CI78-968]

UNITED GAS PIPE LINE CO.

O rder Prescribing Interim  Protective Provisions 

F eb r u a r y  5, 1979.
This order relates to a request by 

Exchange Oil & Gas Corporation (Ex
change) for a protective order pending 
final action by the Commission in the 
above entitled case. On July 5, 1978, 
United Gas Pipe Line Company 
(United) filed in Docket No. CI78-968 
a petition for a declaratory order pur
suant to Section 1.7(c) of the Commis
sion’s Rules of Practice and Procedure 
(18 CFR § 1.7(c)), requesting the Com
mission to remove uncertainty as to 
whether natural gas allocated to and 
to be produced by Exchange from the 
Ridge Field, Lafayette Parish, Louisi
ana, is dedicated to United. In its peti
tion United stated that Exchange is 
making other arrangements for the 
disposition of the gas without delay. 
Therefore, United requested, in addi
tion to a hearing to determine wheth
er the subject gas is committed to 
United and a resultant declaratory 
order, an interim order prohibiting Ex
change from delivering its interest in 
the subject gas to any party other 
than United pending a determination 
of the matter.

On August 28, 1978, Exchange filed 
an answer in opposition to United’s pe
tition. On September 12, 1978, United 
filed its Reply to the Answer of Ex
change, in which United set forth its 
proposals for language to be included 
in any interim order which might be 
issued.

There appearing no disputes as to 
any material facts, on September 19, 
1978, the Commission issued its Order 
on Petition for Declaratory Order and 
Granting Interventions. In that order 
the Commission held that Exchange 
may not sell to anyone other than 
United gas produced from, or attribut
able to, its interest in acreage commit
ted to existing certificates held by Sun 
Oil Company and Continental Oil 
Company, previous lessees of lands in 
which Exchange subsequently ac
quired an interest in leases, without 
prior permission and approval of the 
Commission under Section 7(b) of the 
Natural Gas Act. Further the Commis
sion directed Exchange to file a status 
report of the three wells involved in 
the controversy.

In conformance with the September 
19, 1978 order, on September 26, 1978, 
Exchange filed a letter stating that of 
the three wells in controversy, the two 
new wells were currently shut-in, 
awaiting the formation of units by the 
Louisiana Department of Conserva
tion, and Exchange’s share of the pro
duction of the reworked well has been

stored in the ground since Exchange 
acquired its interest.

On October 12, 1978, Exchange filed 
its petition for rehearing of the Sep
tember 19, 1978 Order herein alleging 
new facts and requesting a hearing. 
Among the new facts asserted by Ex
change was a ^re-existing dedication 
to Transcontinental Gas Pipe Line 
Corporation (Transco) and a partial 
abandonment under Commission 
order. On October 19, 1978, Transco, 
an intervenor herein, filed an applica
tion for rehearing and a request for an 
informal conference.1

On November 7, 1978, United filed a 
document styled Reply of United Gas 
Pipeline Company to Applications of 
Exchange Oil & Gas Corporation and 
Transcontinental Gas Pipe Line Cor
poration for Rehearing. The Commis
sion’s Rules do not provide for the 
filing of such document. However, in 
light of the circumstances of this case, 
the Commission finds good cause to 
waive its regulations in § 1.34(d) to 
permit the response.

On Novèmber 13, 1978, the Commis
sion issued its Order Granting Rehear
ing for Purposes of Further Considera
tion.

On November 21, 1978, Exchange 
filed its response to the November 7, 
1978 filing of United stating that ef
fective September 6, 1978, the Louisi
ana Department of Conservation 
issued orders established pooled units 
for the two new wells, one of which, 
among other things, includes a small 
portion of the area alleged to have 
been previously abandoned with Com
mission permission. Exchange also 
urges the issuance of a protective 
order on the following bases:

1. Delivery of gas from the two new 
wells for the 1978-79 heating season

2. Safety considerations since the 
wells are high-pressure wells

3. To protect Exchange from deliver
ing gas to United that belongs to 
others

4. Immediate commencement of re
covery of investment to allow drilling 
of wells for additional gas

5. Prevent gas from the area covered 
by partial abandonment being made 
subject to dedication by delivery to 
United.

On the basis of the foregoing, this 
Commission believes it appropriate to 
issue an order for the purpose of pro
tecting the respective interests of the 
parties to this proceeding pending 
final action by the Commission dispos
ing of the substantive questions pre
sented.

*On January 25, 1979, Transco filed a doc
ument setting forth an agreement and stip
ulation between Transco and United and 
further, requesting permission to withdraw 
its application for rehearing in that on the 
basis of investigations and discussions 
Transco now states it has no claim of enti
tlement to the gas being produced by Ex
change.

The Commission finds. It is neces
sary and appropriate in the adminis
tration of the Natural Gas Act and the 
Natural Gas Policy Act of 1978 as well 
as in the public interest that the pro
tective language below be adopted to 
cover the period prior to final action 
by the Commission disposing of the 
substantive issues in this proceeding.

The Commission orders. (A) During 
the interim period until final action by 
the Commission disposing of the sub
stantive issues in this proceeding, Ex
change shall deliver gas to United and 
United shall pay Exchange the lesser 
of the contract rate or the applicable 
maximum lawful price prescribed in 
subsection 104(b) of the Natural Gas 
Policy Act of 1978. Automatic collec
tion, of the monthly inflation adjust
ments prescribed in this subsection 
shall not be effective until Exchange 
files the blanket affidavit established 
in Order Nos. 15 and 15-A covering 
such sale or subsequently files the 
statement of inclusion specified in Sec
tion 154.94(h)(3)(ii) thereof. United 
shall include its purchased gas costs 
such amounts paid to Exchange.

(B) Exchange may not collect any 
rate in excess of the rate authorized in 
Ordering Paragraph (A) above unless
(i) it complies with the Part 273 inter
im collection procedure, (ii) a final de
termination has been made by the ju
risdictional agency under Part 274, or
(iii) a final non-appealable action has 
been taken by the Commission in ac
cordance .with Section 275.202 of the 
regulations relating to Section 503(e) 
of the Natural Gas Policy Act of 1978 
and (iv) its contract so provides. 
United shall include in its purchased 
gas costs such amounts paid to Ex
change.

(C) If it is determined by final action 
by the Commission that the gas, or 
any portion thereof, is not dedicated 
to United, United shall repay to Ex
change and/or to such persons other 
than Exchange as may have been de
termined, entitled to receive such gas, 
or a portion thereof, the gas pur
chased from Exchange, and not dedi
cated to United, in accordance with a 
reasonable delivery schedule mutually 
acceptable to the parties, and Ex
change, and/or such persons other 
than Exchange as may have been de
termined entitled to receive such gas, 
shall pay United as each Mcf of gas is 
redelivered an amount equal to the 
average per Mcf price paid by United 
to Exchange for the gas, taking into 
consideration the quality of the gas. 
United shall credit its purchased gas 
cost with the amounts received from 
Exchange and/or such other person 
for such redelivered volumes, and such 
volumes redelivered by United shall 
not be treated as sales volumes.

(D) Any volumes of gas determined 
not to be dedicated to United shall

FEDERAL REGISTER, VO L. 44, N O . 34— FRIDAY, FEBRUARY 16, 1979



10128 NOTICES

not, by delivery to United under this 
Protective Order, be deemed to be 
dedicated to United.

By the Commission.
K enneth  F . P lumb, 

Secretary.
[FR Doc. 79-5038 Filed 2-15-79; 8:45 am] 

[6 5 6 0 -0 1-M ]

ENVIRONMENTAL PROTECTION 
AGENCY

Environmental C riteria and Assessment O ffice  

[FRL 1062-1]
AIR  QUALITY CRITERIA FOR LEAD 

A v a ila b ility  o f Document

The final printed version of the Air 
Quality Criteria for Lead is now avail
able. All parties interested in receiving 
a copy should write the Library Serv
ices Office, U.S. Environmental Pro
tection agency, MD-35, Research Tri
angle Park, N.C., 27711, or telephone 
(919) 541-2777. (FTS use 629-2777).

Dated: February 13,1979.
S tephen J. G age, 

Assistant Administrator for 
Research and Development

[FR Doc. 79-5151 Filed 2-15-79; 8:45 am]

[ 1610-01-M ]
GENERAL ACCOUNTING OFFICE

REGULATORY REPORTS REVIEW  

Receipt o f Report Proposal 

The following request for clearance

of a report intended for use in collect
ing information from the public was 
received by the Regulatory Reports 
Review Staff, GAO, on February 8,
1979. See 44 U.S.C. 3512 (c) and (d). 
The purpose of publishing this notice 
in the F ederal R egister is to inform 
the public of such receipt.

The notice includes the title of the 
request received; the name of the 
agency sponsoring the proposed collec
tion of information; the agency form 
number, if applicable; and the fre
quency with which the information is 
proposed to be collected.

Written comments on the proposed 
CAB request are invited from all inter
ested persons, organizations, public in
terest groups, and affected businesses. 
Because of the limited amount of time 
GAO has to review the proposed re
quest, comments (in triplicate) must 
be received on or before March 6,1979, 
and should be addressed to Mr. John 
M. Lovelady, Assistant Director, Regu
latory Reports Review, United States 
General Accounting Office, Room 
5106, 441 G Street, NW, Washington, 
DC 20548.

Further information may be ob
tained from Patsy J. Stuart of the 
Regulatory Reports Review Staff, 202- 
275-3532.

Civil  A eronautics B oard

The CAB requests an extension 
without change clearance of Form 438, 
Monthly Report of Schedule Arrival 
Performance on Designated Passenger 
Flights. This report is mandatory 
under the Federal Aviation Act of 
1958, as amended, for certain certifi
cated route carriers as prescribed in

Part 234 of the Board’s Economic Reg
ulations. The data collected by this 
form is used by the Board for analyz
ing schedule reliability. CAB estimates 
respondents to number approximately 
26 and reporting burden to average 
one hour per monthly report.

N orman F . H eyl, 
Regulatory Reports 

Review Officer.
[FR Doc. 79-5107 Filed 2-15-79; 8:45 am]

[4 110 -03 -M ]
DEPARTMENT OF HEALTH, 

EDUCATION, AND WELFARE

Food and Drug Adm inistration  

A DVISO RY COMMITTEES 

M eetings

AGENCY: Food and Drug Administra
tion.
ACTION: Notice.
SUMMARY: This notice announces ) 
forthcoming meetings of public adviso
ry committees of the Food and Drug 
Administration (FDA). This notice 
also sets forth a summary of the pro
cedures governing committee meetings 
and methods by which interested per
sons may participate in open public 
hearings conducted by the committees 
and is issued under section 10(a) (1) 
and (2) of the Federal Advisory Com
mittee Act (Pub. L. 92-463, 86 Stat. 
770-776 (5 U.S.C. App. I)), and FDA 
regulations (21 CFR Part 14) relating 
to advisory committees. The following 
advisory committee meetings are an
nounced:

Committee name Date, time, and place Type of meeting and contact person

L Psychopharmacologic Drugs Advisory Commit- March 5, 9 a.m.. Conference Room A, Park- Open public hearing 9 a.m. to 10 a.m.; open committee discus- 
tee- lawn Bldg., 5600 Fishers Lane, Rockville, sion 10 a.m. to 4:30 p.m.; Robert C. Nelson (HFD-120), 5600

MD. Fishers Lane, Rockville, MD 20857, 301-443-3800.

General function of the Committee.
The Committee reviews and evaluates 
available data concerning safety and 
effectiveness of marketed and investi
gational prescription drugs for use in

the practice of psychiatry and related 
fields.

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or reviews, orally or in 
writing, on issues pending before the

Committee.
Open committee discussion. The 

Committee will review and evaluate 
the new drug application (NDA) for 
Trazadone (Besyrel) from Mead John
son Co. for safety and efficacy.

Committee name Date, time, and place Type of meeting and contact person
2. Cardiovascular and Renal Drugs Advisory Com

mittee. March 5 and 6, 9 a.m.. Conference Rm. F, 
Parklawn Bldg., 5600 Fishers Lane, Rock
ville, MD.

Open public hearing March 5, 9 a.m. to 10 a.m.; open committee 
discussion March 5, 10 a.m. to 5 p.m.; March 6, 9 a.m. to 5 
p.m.; Joan Standaert (HFD-110), 5600 Fishers Lane. Rock- . 
ville, MD 20857, 301-443-4730.
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General function of the Committee, ing, on issues pending before the Com- heart failure; Squibb’s NDA 18-063
The Committee reviews and evaluates 
data concerning safety and effective
ness of marketed and investigational 
prescription drugs for use in cardiovas
cular and renal disorders.

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ-

mittee.
Open committee discussion. Searle 

Laboratories will present a review of 
postmarketing experience with Nor- 
pace (disopyramide phosphate) (NDA 
17-447); the committee will review 
Pfizer (NDA 17-442) Minipress (prazo
sin HC1) for treatment of congestive

Cogard (nadolol) for treatment of hy
pertension and angina; and ICI Ameri
cas, Inc. NDA 16-191 Sorbitrate (iso- 
sorbide dinitrate)—a study on sorbi
trate used to treat acute angina 
attack. Discussion will also include an 
update of recommentations on Sela- 
cryn (ticarynafen) (Smith, Kline and 
French).

Committee name Date, time, and place Type of meeting and contact person

March 9 and 10, 9 a.m., Conference Rm. B, Open public hearing March 9, 9 a.m. to 10 a.m.; open committee
Parklawn Bldg., 5600 Fishers Lane, Rock- discussion March 9, 10 a.m. to 4:30 p.m.; March 10, 9 a.m. to 
vllle, MD. (March 9); Connecticut Room, 4:30 p.m.; John T. McElroy (HFD-510), 5600 Fishers Lane, 
Holiday Inn, Bethesda, MD. (March 10). Rockville, MD 20857, 301-443-4960.

General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of nonprescription 
drug products.

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ
ing, on issues pending before the Com-

mittee. Those who desire to make such 
a presentation should notify the con
tact person before February 28, 1979, 
and submit a brief statement of the 
general nature of the data, informa
tion, or views they wish to present, the 
names and addresses of proposed par
ticipants, and an indication of the ap
proximate time desired for their pres
entation.

Open committee discussion. The 
Panel will review data submitted in re
sponse to the over-the-counter (OTC) 
review’s call for data for this Panel 
(see also 21 CFR 330.10(a)(2)). The 
Panel will be reviewing, voting upon, 
and modifying the content of sum
mary minutes and categorization of in
gredients and claims.

Committee name Date, time, and place Type of meeting and contact person

4. Miscellaneous External Drug Products Panel....... March 11 and 12, 9 a.m., Connecticut Room, Open public hearing March 11, 9 a.m. to 10 a.m.; open commit- 
Holiday Inn, Bethesda, MD, (March 11); tee discussion March 11, 10 a.m. to 4:30 p.m.; March 12, 9 a.m. 
Conference Rm. L, Parklawn Bldg., 5600 to 4:30 p.m.; John T. McElroy (HFD-510), 5600 Fishers Lane, 
Fishers Lane, Rockville, MD, (Mtu*ch 12). Rockville, MD 20857, 301-443-4960.

General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of nonprescription 
drug products.

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ
ing, on issues pending before the Com

mittee. Those who desire to make such 
a presentation should notify the con
tact person before March 1, 1979, and 
submit a brief statement of the gener
al nature of the data, information, or 
views they wish to present, the names 
and addresses of proposed partici
pants, and an indication of the ap
proximate time desired for their pres
entation.

Open committee discussion. The 
Panel will review data submitted in re
sponse to the over-the-counter (OTC) 
review’s call for data for this Panel 
(see also 21 CFR 330.10(a)(2)). The 
Panel will be reviewing, voting upon, 
and modifying the content of sum
mary minutes and categorization of in
gredients and claims.

Committee name Date, time, and place Type of meeting and contact person

5. Dental Devices Section of the Ophthalmic; Ear, March 12 and 13, 9 a.m., Rm. 1813, 200 C St., Open public hearing March 12, 9 a.m. to 10 a.m.; open commit- 
Nose, and Throat; and Dental Devices Panel. SW., Washington, DC. tee discussion March 12, 10 a.m. to 4 p.m.; March 13, 9 a.m. to

4 p.m.; D. Gregory Singleton (HFK-460), 8757 Georgia Ave., 
Silver Spring, MD 20910, 301-427-7536.

General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of devices currently 
in use and makes recommendations for 
their regulation.

Agency—Open public hearing. Inter
ested persons are encouraged to pre
sent information pertaining to pro
posed classification recommendations 
for dental devices to D. Gregory Sin
gleton, D.D.S. Those desiring to make

formal presentations should notify Dr. 
Singleton by February 9, 1979, and 
submit a brief statement of the gener
al nature of the evidence or arguments 
they wish to present, the names and
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addresses of proposed participants, 
references to any data to be relied on, 
and also an indication of the approxi
mate time required to make their com
ments.

Open committee discussion. The 
Committee will discuss the informa
tion provided concerning denture 
cushions, boron-containing denture

adhesives, refrigerant pulp testers, and 
artificial saliva substitutes, and a clas
sification recommendation will be 
given for these devices.

Committee name Date, time, and place Type of meeting and contact person

6. Fertility and maternal Health Drugs Advisory 
Committee.

March 16, 9 a.m., Conference Rm. O-H, Open public hearing 9 a.m. to 10 a.m.; open committee discus- 
Parklawn Bldg., 5600 fishers Lane, Rock- sion 10 a.m. to 5 p.m.; A. T. Gregoire (HFD-130), 5600 Fishers 
ville, MD.. Lane, Rockville, MD 20857, 301-443-3520.

General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of marketed and in
vestigational prescription drugs for 
use in the practice of obstetrics and 
gynecology.

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ
ing, on issues pending before the Com
mittee.

Open committee discussion. Topics 
for discussion are bromocriptine for 
postpartum breast engorgement (NDA 
17-962) and estradiol pellets for con
traception (IND 13,628).

Committee name Date, time, and place Type of meeting and contact person

7. Ear, Nose, and Throat, Devices Section of the 
Opthalmic; Ear, Nose, and Throat; and Dental 
Device Panel.

March 19 and 20, 9 a.m., Rm. 703A, 200 Inde- Open public hearing March 19, 9 a.m. to 12 m.; open committee 
pendence Ave. SW., Washington, DC. discussion March 19, 1 p.m. to 4:30 p.m.; open public hearing

March 20, 9 a.m. to 10:30 a.m.; open committee discussion 
March 20,10:45 a.m. to 4:30 p.m.; Harry R. Sauberman (HFK- 
460), 8757 Georgia Ave., Silver Spring, MD 20910, 301-427- 
7536.

General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of devices currently 
in use and makes recommendations for 
their regulation.

Agenda—Open public hearing. Inter
ested persons are encouraged to pre
sent information pertaining to pro
posed classification recommendations 
for ear, nose, and throat devices to 
Harry R. Sauberman. Those desiring 
to make formal presentation should

notify Mr. Harry R. Sauberman by 
March 5, 1979, and submit a brief 
statement of the general nature of the 
evidence or arguments they wish to 
present, the names and addresses of 
proposed participants, references to 
any data to be relied on, and also an 
indication of the approximate time re
quired to make their comments.

Open committee discussion. The 
Committee will review: (a) medical and 
scientific data on the safety and effi-

cacy of porous polyethylene when 
used as a middle ear implant material; 
(b) proposed regulation identifications 
governing ear, nose, and throat im
plants; (c) medical and scientific data 
on the safety and efficacy of glotto- 
graphy instrumentation; (d) medical 
and scientific data on speech therapy 
aids; (e) other matters that may come 
to the Panel’s attention relating to the 
classification of ear, nose, and throat 
devices.

Committee name Date, time, and place Type of meeting and contact person

8. Anesthetic and Life Support Drugs Advisory 
Committee.

March 19 and 20, 9 a.m.. Conference Room Open committee discussion March 19, 9 a.m. to 12:15 p.m.; open 
F, Parklawn Bldg., 6600 Fishers Lane, public hearing March 19,12:15 p.m. to 1:15 p.m.; open commit- 
Rockville, MD. tee discussion March 19, 1:15 p.m. to 4 p.m.; open committee

discussion March 20, 9 a.m. to 1:30 p.m.; open public hearing 
March 20, 1:30 p.m. to 2:30 p.m.; open committee discussion 
March 20, 2:30 p.m. to 4:45 p.m.; John M. Singer (HFD-160), 
5600 Fishers Lane, Rockville, MD 20857, 301-443-3560.

General function of the Committee. 
The Committee reviews and evaluates 
available data on the safety and effec
tiveness of marketed and investiga
tional prescription drugs for use in the 
fields of anesthesiology and surgery.

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally of in writ
ing, on issues pending before the Com
mittee. Those desiring to make formal

presentations at the open public hear
ing on March 20, 1979, should notify 
John M. Singer by March 12, 1979, 
and submit a brief statement of the 
general nature of the evidence or ar
guments they wish to present, the 
names and addresses of proposed par
ticipants, references to any data to be 
relied on, and also an indication of the 
approximate time required to make 
their comments.

Attendance by the public on March 
20 will necessarily be limited to availa
ble space in the conference room.

Open committee discussion. On 
March 19, the Committee will review a 
subcommittee report on the pediatric 
dosage of Lidocaine and the reported 
hepatic dysfunction with the use of 
Ethrane (enflurane) (NDA 17-087).

The subject on March 20 will be the 
Perinatal and Possible Long-Term Ef-
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fects of Obstetrical Anesthetics and 
Analgesics. The Program is as follows:

I n tr o d u c tio n .: Martha M. Freeman, M.D., 
Assistant to the Associate Director for New 
Drug Evaluation, Bureau of Drugs, FDA.

O b s te tr ic a l  M e d ic a t io n  a n d  D e v e lo p m e n t  
in  th e  F ir s t  Y e a r  o f  L ife : Yvonne Brackbill, 
Ph.D., Psychology Dept., University of Flor
ida and Sarah H. Broman, Ph.D., National 
Institute of Neurological and Communica
tive Disorders and Stroke, National Insti
tutes of Health.

C o m m e n ts  f r o m  F D A ’s  D iv is io n  o f  B io m e t 
ric s: Gordon Pledger, Ph.D., FDA.

D is c u s s io n  r e g a r d in g  p r e s e n ta t io n  o f  Drs. 
B r a c k b ill  a n d  B ro m a n .

C o lla b o r a tiv e  P e r in a ta l  P r o je c t  D a ta  a n d  
A n a ly s is :  Emanuel A. Friedman, M.D., 
Chairman, Dept, of Obstetrics-Gynecology, 
Beth Israel Hospital, Boston, Massachu
setts, and Mieczyslaw Finster, M.D., Profes
sor, Dept, of Anesthesiology, Columbia Hos- 
pital, New York, N.Y.

W h a t C o n s t i tu te s  S a fe  A n e s th e t ic  a n d  A n 
a lg e s ic  P r a c t ic e  in  O b s te tr ic s  w i th  E m p h a 
s is  o n  N e o n a ta l  S a fe ty :  Milton H. Alper, 
M.D., Department of Anesthesiology, 
Boston Hospital for Women.

N e u r o b e h a v io r a l  S tu d ie s :  S h o r t-T e r m  a n d  
L o n g -T erm  w i th  C o n s id e r a t io n s  o f  C o s t-E f
fe c t iv e n e s s :  John W. Scanlon, M.D., Direc

tor of Perinatology, Columbia Hospital for 
Women, Washington, D.C.

D is c u s s io n  re g a r d in g  th e  p r e s e n ta t io n s  o f  
D rs. F r ie d m a n , F in s te r , A lp er , a n d  S c a n lo n .

D is c u s s io n  o f  L ite r a tu r e  R e fe ren ce s  o n  
P e r in a ta l  E ffe c ts  o f  D ru g s  f r o m  a  R e g u la 
to r y  P o in t  o f  V iew : Larry K. Powe, M.D., 
Medical Officer, Division of 
Neiiropharmacological Drug Products, FDA; 
David L. Scally, M.D., Medical Officer, Divi
sion of Surgical-Dental Drug Products, 
FDA; Charles Anello, Ph.D„ Director, Divi
sion of Biometrics, FDA; Gordon Pledger, 
Ph.D., Division of Biometrics, FDA; and 
William W. Fairweather, Ph.D., Division of 
Biometrics, FDA.
Specific questions which will be asked 
of the Committee are summarized as 
follows:

1. Are there adequate data on de
layed effects on the child of drugs ad
ministered to the mother during labor 
and/delivery to suggest a need for drug 
regulatory action?

2. If so, what changes in the pre
scribing information do you recom
mend?

3. If so, is there any other drug regu
latory action which you recommend?

4. If the answer to question 1 is neg

ative, do you recommend further anal
ysis of the data on perinatal effects 
presented at this meeting? Which 
data?

5. Does the clinical information pre
sented at this meeting concerning 
short-term perinatal effects of drugs 
administered to the mother during 
labor and delivery suggest a need for 
drug regulatory action?

6. If so, what changes in the pre
scribing information do you recom
mend?

7. If so, is there any other drug regu
latory action which you recommend?

8. The current guidelines for clinical 
investigation of general anesthetics 
and local anesthetics recommend 
neonatal neurobehavorial studies (if 
the drug under investigation is under 
consideration for use in obstetrical pa
tients). Does the clinical information 
presented at this meeting suggest a 
need for revising these guidelines to 
recommend these more strongly? Do 
you have any additional recommenda
tions about clinical investigational re
quirements concerning short-term 
neonatal effects of drugs used in ob
stetrics?

Committee name Date, time, and place Type of meeting and contact person

9. Subcommittee on Training and Medical Applica
tions of the Medical Radiation Advisory Com
mittee.

March 21, 8:20 am., Rm. 400, 12720 Twin- Open public hearing 8:30 a.m. to 9:30 a.m.; open committee dis- 
brook Parkway. Rockville, MD. cussion 9:30 a.m. to i2:30 p.m.; Gordon C. Johnson (HFX-4),

12720 Twinbrook Parkway. Rockville, MD 20857, 301-443- 
6220.

General function of the Committee. 
The Committee advises on the formu
lation of policy and development of a 
coordinated program related to the ap
plication of ionizing radiation in the 
healing arts.

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ
ing, on issues pending before the Com
mittee.

Open committree discussion. The 
Committee will discuss chest radiogra
phy optimization; diagnostic referral 
criteria; fluoroscopy quality assurance; 
and medical radiation recommenda
tions—dissemination.

Committee neune Date, time, and place Type of meeting and contact person

10. Subcommittee on Nuclear Medicine of the 
Medical Radiation Advisory Committee.

March 21, 1:30 p.m., Rm. 400, 12720 Twin- Open public hearing 1:30 p.m. to 2:30 p.m.; open committee dis- 
brook Parkway, Rockville. MD.. cussion 2:30 p.m. to 5 30: pm.; Gordon C. Johnson (HFX-4),

12720 Twinbrook Parkway, Rockville, MD 20857, 301-443- 
6220.

General function of the Committee. 
The Committee advises on the formu
lation of policy and development of a 
coordinated program related to the ap
plication of ionizing radiation in the 
healing arts.

Agenda—Open public hearing. Any 
interested persons may present data, 
information, or views, orally or in writ
ing, on issues pending before the Com
mittee.

Open committee discussion. The

Committee will discuss gamma camera 
performance and criteria; thyroid 
scanning and efficacy; clinical use, pat
tern, and trends; quality assurance; 
and technologist training and qualifi
cations.

Committee name Date, time, and place Type of meeting and contact person

11. Medical Radiation Advisory Committee............. March 22 and 23, 9 a.m., Rm. 416, 12720 Open public hearing March 22, 9 am. to 10 am.; open commit- 
Twinbrook Parkway, Rockville, MD. tee discussion March 22, 10 a.m. to 5 p.m.; March 23, 9 a.m. to

3 p.m.; Gordon C. Johnson (HFX-4), 12720 Twinbrook Park
way, Rockville, Mp 20857, 301-443-6220.
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General function of the Committee. 
The Committee advises on the formu
lation of policy and development of a 
coordinated program related to the ap
plication of ionizing radiation in the 
healing arts.

Agenda—Open public hearing. Any 
interested persons may present data,

Committee name

information, or views, orally or in writ
ing, on issues pending before the Com
mittee.

Open committee discussion. The 
Committee will discuss selection crite
ria for diagnostic imaging; develop
ment and dissemination of guidelines 
for radiation protection; risk/benefit 
assessment and application; public in

Date, time, and place

formation needs and methods; nuclear 
medicine technology and use; quality 
assurance needs and recommenda
tions; technologist training and quali
fications; and reports of the Nuclear 
Medicine Subcommittee and the 
Training and Medical Applications 
Subcommitteé.

Type of meeting and contact person

12. General and Plastic Surgery Devices Section of March 30, 9 a.m., Rm. 339A, 200 Indepen- Open committee discussion 8:30 a.m. to 3 p.m.; open public hear- 
the Surgical and Rehabilitation Devices Panel.- dence Ave. SW., Washington, DC. ing 3 p.m. to 4 p.m.; Mark F. Parrish (HFK-410), 8757 Geor

gia. Ave., Silver Spring, MD 20910, 301-427-7238.

General function of the Committee. 
The Committee reviews and evaluates 
available data concerning the safety 
and effectiveness of devices currently 
in use and makes recommendations for 
their regulation.

Agenda—Open committee discussion. 
The Panel will classify synthetic fibers 
for artificial hair replacement and sur
gical instrument lubricants (milks). 
The Panel will also review the safety 
and efficacy of surgical dusting 
powder (used to facilitate donning sur
gical and procedure gloves).

Open public hearing. Interested per
sons are encouraged to present infor
mation pertaining to the classification 
of general and plastic surgery devices 
to Mark F. Parrish. Submission of 
data related to tentative classification 
findings is also invited. Those desiring 
to make formal presentations should 
notify Mark F. Parrish by March 15, 
1979, and submit a brief statement of 
the general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed par
ticipants, references to any data to be 
relied on, and also an indication of the 
approximate time required to make 
their comments.

FDA public advisory committee 
meetings may have as many as four 
separable portions: (1) An open public 
hearing, (2) an open committee discus
sion, (3) a closed presentation of data, 
and (4) a closed committee delibera
tion. Every advisory committee meet
ing shall have an open public hearing 
portion. Whether or not it also in
cludes any of the other three portions 
will depend upon the specific meeting 
involved. There are no closed portions 
for the meetings announced in this 
notice. The dates and times reserved 
for the open portions of each commit
tee meeting are listed above.

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does 
not last that long. It is emphasized, 
however, that the 1 hour time limit 
for an open public hearing represents 
a minimum rather than a maximum 
time for public participation, and an 
open public hearing may last for what
ever longer period the committee 
chairman determines will facilitate the 
committee’s work.

Meetings of advisory committees 
shall be conducted, insofar as is practi
cal, in accordance with the agenda 
published in this F ederal R e g is t e r  
notice. Changes in the agenda will be 
announced at the beginning of the 
open portion of a meeting.

Any interested person who wishes to 
be assured of the right to make an 
oral presentation at the open public 
hearing portion of a meeting shall 
inform the contact person listed 
above, either orally or in writing, prior 
to the meeting. Any person attending 
the hearing who does not in advance 
of the meeting request an opportunity 
to speak will be allowed to make an 
oral presentation at the hearing’s con
clusion, if time permits, at the chair
man’s discretion.

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion.

A list of committee members and 
summary minutes of meetings may be 
obtained from the Public Records and 
Documents Center (HFC-18), 5600 
Fishers Lane, Rockville, MD 20857, be
tween the hours of 9 a.m. and 4 p.m., 
Monday through Friday. The FDA 
regulations relating to public advisory

committees may be found ih 21 CFR 
Part 14.

Dated; February 9,1979.
W il l ia m  F. R a n d o l p h , 

Acting Associate Commissioner 
for Regulatory Affairs. 

[FR Doc. 79-4894 Filed 2-15-79; 8:45 am]

[4 110 -03 -M ]
MEDICAL RAD IA TIO N  A DVISO RY COMMITTEE 

Renew al

AGENCY: Food and Drug Administra
tion.
ACTION: Notice.
SUMMARY: Under the Federal Advi
sory Committee Act of October 6, 1972 
(Pub. L. 92-463, 86 Stat. 770-776 (5 
U.S.C. App. I)), the Food and Drug 
Administration announces the renewal 
of the Medical Radiation Advisory 
Committee by the Secretary of 
Health, Education, and Welfare for an 
additional period of 2 years beyond 
January 5, 1979. The charter for this 
Committee will expire January 5,1981.
FOR INFORMATION CONTACT:

Richard L. Schmidt, Committee 
Management Officer (HFA-27), 
Food and Drug Administration, De
partment of Health, Education, and 
Welfare, 5600 Fishers Lane, Rock
ville, MD 20857, 301-443-2765.
Dated: February 8, 1979.

W il l ia m  F .  R a n d o l ph , . 
Acting Associate Commissioner 

for Regulatory Affairs. 
[FR Doc. 79-4893 Filed 2-15-79; 8:45 am]
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[4 1 10-03 -M ]

[Docket No. 78N-0334]

PREGNANCY TEST KITS

Transfer o f Responsibility From the Bureau o f  
Biologies to  the Bureau o f M edical Devices

AGENCY: Food and Drug Administra
tion.
ACTION: Notice,
SUMMARY: The Food and Drug Ad
ministration (FDA) announces the 
transfer of responsibility for regulat
ing Anti-Human Chorionic Gonadotro
pic serum (Anti-HCG), used to assist 
in determining pregnancy, from the 
Bureau of Biologies to the Bureau of 
Medical Devices. In addition, these 
products are no longer subject to the 
biologies licensing requirements of the 
Public Health Service Act. All existing 
licenses for Anti-HCG serum intended 
for use in pregnancy test kits are 
hereby revoked. Anti-IJCG serum used 
in assisting the determination of preg
nancy is, however, regulated as a 
device under the Federal Food, Drug, 
and Cosmetic Act.
EFFECTIVE DATE: February 16, 
1979.
FOR FURTHER INFORMATION 
CONTACT:

Mr. William H. Damaska, Bureau of 
Medical Devices (HFK-115), Food 
and Drug Administration, - Depart- 

l  paent of Health, Education, and Wel
fare, 8757 Georgia Ave., Silver 
Spring, MD 20910, 301-427-7208.

SUPPLEMENTARY INFORMATION: 
The Medical Device Amendments of 
1976 (Pub. L. 94-295) were enacted 
into law on May 28, 1976. They 
amended the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 301 et seq.) to 
provide the Secretary of Health, Edu
cation, and Welfare and, by delega
tion, the Commissioner of Food and 
Drugs, with significant new and ex
panded authority to assure the safety 
and effectiveness of medical devices in
tended for human use. The amend
ments also expanded the definition of 
“device” in section 201(h) of the act 
(21 U.S.C. 321(h)) to include in vitro 
reagents and similar articles intended 
for use in the diagnosis of disease or 
other conditions.

Before the enactment of the amend
ments, FDA considered Anti-HCG 
serum used in assisting the determina
tion of pregnancy in humans to be a 
biological product and required it to 
be licensed under section 351 of the 
Public Health Service Act (42 U.S.C. 
262). Anti-HCG serum products were 
originally used to detect Human Chor
ionic Gonadotropin (HCG) not only in 
the determination of pregnancy, but 
also in the determination of cancerous 
conditions such as chlorioepithelioma

and hydatidiform mole. These prod
ucts clearly fell within the licensing 
provisions of section 351 for biological 
products which are applicable to the 
prevention, treatment, or cure of dis
eases or injuries of humans (42 U.S.C. 
262); under FDA regulations, the pro
visions apply to biological products 
used in diagnosis as well (21 CFR 
600.3(j)).

At present, however, the current li
censed Anti-HCG serum products are 
recommended solely for assisting in 
the determination of pregnancy. FDA 
has considered whether it is appropri
ate to continue to regulate them under 
section 351 of the Public Health Serv
ice Act.

The United States Court of Appeals 
for the Third Circuit has affirmed a 
United States District Court decision 
that interpreted the definition of 
“drug” in section 201(g) of the Federal 
Food, Drug, and Cosmetic Act (21 
U.S.C. 321(g)) and held that FDA 
lacks authority to regulate pregnancy 
test kits as drugs. United States v. An 
Article of Drug . . .  OVA II, 535 F.2d 
1248 (3d Cir. 1976), affg. 414 F. Supp. 
660 (D. N.J. 1975). The District Court 
believed that pregnancy is not a dis
ease and that a pregnancy test kit is 
not intended for use in the diagnosis, 
cure, mitigation, treatment, or preven
tion of disease in man or other ani
mals. Although FDA believes that the 
OVA II  decision is not a sound prece
dent for future cases because it adopts 
an unduly restrictive interpretation of 
the definition of “drug,” the precise 
issue in that case, FDA’s authority to 
regulate pregnancy test kits, has been 
addressed by the Medical Device 
Amendments of 1976, which expanded 
the definition of “device” in section 
201(h) of the Act (21 U.S.C. 321(h)) to 
include in vitro products for the diag
nosis of any “condition” as well as for 
the diagnosis of disease. Other provi
sions of the amendments authorize 
FDA to impose adequate controls on 
new and present products for use in 
the determination of pregnancy.

Because FDA has clear and adequate 
authority to regulate in vitro products 
for the determination of pregnancy as 
devices, FDA has concluded that Anti- 
HCG serum products for assisting in 
the determination of pregnancy will 
be regulated only under the device 
provisions of the Federal Food, Drug, 
and Cosmetic Act. Accordingly, by this 
notice, Anti-HCG serum intended for 
assisting in the determination of preg
nancy is no longer subject to the li
censing requirements of section 351 of 
the Public Health Service Act. All ex
isting licenses for Anti-HCG serum in
tended for use in assisting in the de
termination of pregnancy are hereby 
revoked under § 604.8 (21 CFR 601.8).

This notice applies only to Anti- 
HCG serum intended for use in assist

ing in the determination of pregnancy 
and not to Anti-HCG serum intended 
or labeled for the detection of cancer 
or for other medical or therapeutic 
uses. The other uses of Anti-HCG 
serum will be addressed in a separate 
F ederal R e g is t e r  notice.

Currently, the licensed Anti-HCG 
serum, used in pregnancy test kits, 
may continue to be marketed subject 
to the general control provisions of 
the Federal Food, Drug, and Cosmetic 
Act, including but not limited to, pro
visions relating to: adulteration in sec
tion 501 (21 U.S.C. 351), misbranding 
in section 502 (21 U.S.C. 352), registra
tion in section 510 (21 U.S.C. 360), 
banned devices in section 516 (21 
U.S.C. 360f), notification in section 518 
(21 U.S.C. 360h), records and reports 
in section 519 (21 U.S.C. 360i), and 
good manufacturing practices in sec
tion 520(f) (21 U.S.C. 360j(f)). Manu
facturers licensed to market Anti-HCG 
serum intended for use in assisting in 
determination of pregnancy will be no
tified of the manner in which present 
labels must be modified.

Any manufacturer who intends to 
market a new pregnancy test kit must 
comply with the premarket notifica
tion requirements of section 510(k) of 
the Federal Food, Drug, and Cosmetic 
Act and its implementing regulations, 
21 CFR 807.81-807.97.

Section 513 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 
360c) requires the classification of all 
medical devices into one of three regu
latory categories: class I (general con
trols); class II (performance stand
ards); and class III (premarket approv
al). The Clinical Chemistry and Hema
tology Devices Panel, an FDA advisory 
committee, has recommended that 
HCG serum for determination of preg
nancy be classified into class II (per
formance standards). The FDA will 
soon publish this panel recommenda
tion along with a proposed regulation 
that classifies these products into class 
I, class II, or class III. After consider
ing comments on the proposal, FDA 
will publish a final classification regu
lation.

Because pregnancy test kits are no 
longer being regulated as biologies and 
are being regulated as medical devices, 
the Commissioner of Food and Drugs 
has transferred administrative respon
sibility of these products from the 
Bureau of Biologies to the Bureau of 
Medical Devices, effective February
16,1979.

Dated: February 9,1979.
W il l ia m  F. R a n d o lph  

Acting Associate Commissioner 
for Regulatory Affairs.

[FR Doc. 79-4895 Piled 2-15-79; 8:45 am]
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[1505-01-M ]

[Docket No. 78N-0278; DESI 5378 and 
10187]

UNIFORM  PHYSICIAN LABELING FOR 
STIMULANT DRUGS FOR CHILDREN

Revised Labeling  

Correction
In FR Doc. 78-29843, appearing at 

page 49573, on Tuesday, October 24, 
1978, on page 49574, in the third 
column in the first full paragraph, in 
the sixth line, “February 2,” should be 
corrected to read “February 21,”.

[4 110 -35 -M ]
H ealth  Care Financing Adm inistration

N A TIO N A L PROFESSIONAL STANDARDS 
REVIEW COUNCIL

Request fo r Nom ination o f Members

As a result of the Secretary’s June 
10, 1977 decision to stagger member
ship on the National Professional 
Standards Review Council, and Sec
tion 1163(a)(2) of the Social Security 
Act (as added by Public Law 95-142, 
Section 5(f) on October 25, 1977) the 
terms of five members will expire as of 
June 30, 1979/The purpose of this 
notice is to solicit suggestions for 
qualified individuals to fill the vacan
cies on the Council.

The National Professional Standards 
Review Council was established in 
1973 pursuant to Section 1163 of 
Public Law 92-603 (U.S.C. 101 et seq.). 
Section 1163 (a) and (b) of the Law re
quire that the Council be composed of 
the following: eleven physicians of rec
ognized standing and distinction in the 
appraisal of medical practice, not oth
erwise in the employ of the United 
States; a majority of which shall have 
been recommended by national organi
zations recognized by the Secretary as 
representing practicing physicians; in
cluding physicians recommended by 
consumer groups and other health 
care interests. Members are appointed 
for three years and are eligible for 
reappointment.

In order to achieve a balance of ex
pertise on the Council, we are particu
larly interested in individuals experi
enced in the areas of health finance, 
data analysis, and medical review 
methodologies.

Send nominations and curriculum 
vitae by March 18,1979 to:
Màrgaret VanAmringe, Staff Director, Na

tional Professional Standards Review
Council, Room 5127, Switzer Building, 330

C Street, SW., Washington, D.C. 20201,
Telephone: (202) 472-5536.
Nominations must state that the 

nominee is aware of the nomination 
and is willing to serve as a member of 
the Council.

Thank you for your assistance and 
prompt attention.

Dated: February 12,1979.
L eo nard  D. S c h a e ff e r , 

Administrator.
[FR Doc. 79-5090 Filed 2-15-79; 8:45 am]

[1505-01-M ]

O ffice  o f Human Developm ent Services

FEDERAL ALLOTMENT TO STATES FOR SOCIAL 
SERVICES EXPENDITURES INCLUDING CHILD 
D AY CARE SERVICES PURSUANT TO TITLE 
XX OF THE SOCIAL SECURITY ACT

Promulgation fo r Fiscal Y ear 1979— Revised

Correction
In FR Doc. 79-3434, appearing in the 

issue of Thursday, February 1, 1979, 
on page 6519 in the middle column, in 
the table, under the heading of “Fed
eral allotment”, the second total, now 
listed as “$2,000,000,000” should be 
corrected to read “$200,000,000”.

[4310 -84 -M ]

DEPARTMENT OF THE INTERIOR

Bureau o f Land M anagem ent

DRAFT INTERIM M A NA G EM EN T POLICY FOR 
WILDERNESS STUDY AREAS

M eeting

Notice is hereby given that a public 
meeting and workshop will be held at 
International Falls, Minnesota on Feb
ruary 27, 1979, from 2:00 to 6:00 p.m., 
in the Rainy River Community Col
lege Library.

The purpose of the meeting is to dis
cuss the draft Interim Management 
Policy and Guidelines for Wilderness 
Study Areas and proposed regulations 
for Exploration and Mining-Wilder
ness Review Program on Bureau of 
Land Management Lands, both pub
lished in the F ederal R e g is t e r  on Jan
uary 12, 1979. The public comment 
period on both proposals ends March
14,1979.

For further information contact: 
Judith A. Lent, Public Information 
Specialist, Bureau of Land Manage
ment, Eastern States Office, 7981

Eastern Avenue, Silver Spring, Mary
land 20910; (301)427-7440.

L o w e l l  J. U dy , 
Director, Eastern States.

[FR Doc. 79-4946 Filed 2-25-79; 8:45 am]

[4310 -84 -M ]
[AA-16669]

ALASKA NATIVE CLAIMS SELECTION 

Publication

On November 2, 1977, Cook Inlet 
Region, Inc. filed an application for 
title to oil, gas and coal pursuant to 
Sec. 12(b)(2) of the act of January 2, 
1976, as clarified on August 31, 1976, 
89 Stat. 1151 and Sec. I.B.(l) of the 
Terms and Conditions for Land Con
solidation and Management in the 
Cook Inlet area.

Section 12(b)(2) of the act of Janu
ary 2, 1976, authorizes conveyance to 
Cook Inlet Region, Inc. of the subsur
face estate of the oil, gas and coal 
within lands described in appendix B- 
1 of the Terms and Conditions. These 
lands are located within the Kenai Na
tional Moose Range.

The selection application of Cook 
Inlet Region, Inc. as to the lands de
scribed below are properly filed and 
meet the requirements of the act. 
These lands do not include any lawful 
entry perfected under or being main
tained in compliance with laws leading 
to acquisition of title.

In view of the foregoing, the substir- 
face estate of the oil, gas and coal in 
the following described lands, aggre
gating approximately 66,959 acres, is 
considered proper for acquisition by 
Cook Inlet Region, Inc. and is hereby 
approved for conveyance pursuant to 
Sec. 12(b)(2) of the act of January 2, 
1976, and the Terms and Conditions 
for Land Consolidation and Manage
ment in the Cook Inlet area: _

Seward Meridian, Alaska (Surveyed)
T. 8 N., R. 10 W.

Sec. 1, Lots 1 to 11, inclusive, SVfeNWVi,
SE'ASEVî ;

S eward M eridian, Alaska (Unsurveyed)
T. 10 N., R. 7 W.

Sec. 19, 20 and 21, all;
Sec. 28, NWViNE1/«, N'/aNW1/^
Secs. 29 to 32, inclusive, all.

T. 7 N., R. 9 W.
Sec. 6, SEy«;
Sec. 7, all; '
Sec. 14, NWy», S%;
Sec. 16, SWy«;
Sec. 17, NWViNE'A, S'ANEy», NWy«, SVfe;
Secs. 18,19 and 20, inclusive, all;
Sec. 21, NWV4, SVfe;
Secs. 23 to 36, inclusive, all.

T. 8 N., R. 9 W.
Sec. 1, all;
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Sec. 4, NWV4;
Secs. 5 to 8, inclusive, ail;
Sec. 12, ail;
Sec. 13, EVZ;
Secs. 17 to 20, inclusive, ail;
Sec. 24, NEV4.

T. 6 N., R. 10 W.
Sec. 1, ail;
Sec. 2, E%, EV2NWy4, swy4;
Secs. 5 to 8, inclusive, ail;
Sec. 12, ail;
Secs. 16 and 17, ail;
Secs. 20 and 21, ail.

T. 7 N., R. 10 W.
Secs. 1 to 5, inclusive, ail;
Secs. 7 to 25, inclusive, ail;
Sec. 26, EV2 , NWVi, EVfeSWV«;
Secs. 29 to 32, inclusive, ail;
Sec. 35, EV2;
Sec. 36, ail.

T. 8 N., R. 10 W.
Sec. 1, all unsurveyed portions;
Secs. 12,13 and 14, ail;
Secs. 23 to 26, inclusive, ail;
Secs. 32 to 36, inclusive, ail.

T. 6 N., R. 11 W.
Secs. 1 and 2, ail;
Secs. 11 to 14, inclusive, ail.

T. 7 N., R. 11 W.
Secs. 23 to 26, inclusive, ail;
Secs. 35 and 36, ail.
Conveyance of the subsurface estate 

of the oil, gas and coal of the lands de
scribed above shall contain the follow
ing reservation to the United States;

1. All other minerals including but 
not limited to common varieties of 
minerals.

The grant of the above described 
estate shall be subject to:

1. Issuance of patent confirming the 
boundary description of the lands 
hereinabove granted after approval 
and filing by the Bureau of Land Man
agement of the official plat of survey 
covering such lands; and

2. Valid existing rights in said sub
surface estate, including but not limit
ed to those created by any lease (in
cluding a lease issued under Sec. 6(g) 
of the Alaska Statehood Act, 72 Stat. 
339, 341), contract, permit, right-of- 
way, or easement, and the right of the 
leasee, contractée, permitee, or grant
ee to the complete enjoyment of all 
rights, privileges, and benefits granted 
to him; and

3. Requirement of Sec. 22(g) of the 
Alaska Native Claims Settlement Act, 
85 Stat. 688, 714; 43 U.S.C. 1621(g), 
that the portion of the above de
scribed lands, which has been with-

- drawn by Public Land Order No. 3400, 
on May 22, 1964, and is now a part of 
the Kenai National Moose Range, re
mains subject to the laws and regula
tions governing use and development 
of such Range.

4. The provisions of Sec. I.B.(l) of 
the Terms and Conditions for Land 
Consolidation and Management in the 
Cook Inlet area. The covenant that 
the right to extract coal shall be con
ditioned upon the opening by the Sec
retary for the extraction of coal of 
that portion of the Range in which

these lands are located, and provided 
further, that coal shall only be ex
tracted in a liquid or gaseous state. All 
activities related to the extraction of 
oil, gas and coal which affect the sur
face of the Kenai National Moose 
Range shall be conducted in accord
ance with a surface use plan approved 
by the Secretary. Such extraction 
shall be undertaken in accordance 
with the most advanced technology 
commercially available at that time 
and causing the least practicable tem
porary and permanent harm to the 
fish and wildlife habitats of the 
Range. Any surface damage caused by 
the exercise of the rights herein must 
be repaired or reclaimed by Cook Inlet 
Region, Inc., its successors and assigns, 
as rapidly as practicable without un
reasonable interference with the 
rights of extraction.

All of the lands contained in the fol
lowing oil and gas leases are herein ap
proved for conveyance; therefore, in 
accordance with the provisions of Sec. 
14(g) of the Alaska Native Claims Set
tlement Act, the United States will 
waive administration of the leases and 
transfer them to Cook Inlet Region, 
Inc. when conveyance to-the subsur
face estate of lands is issued.

S eward Meridian, Alaska

Serial Number Legal Description

A-028078 T. 6 N.. R. 10 W. 
Sec. 5. all;
Sec. 6 E^i;
Sec. 8, EW. NWV4.

A-02804 T. 7 N., R. 10 W.
Sec. 15, all;
Sec. 16. NE Vi, NEViNWy«, 

SViNWy«, SV4;
Secs. 21 and 22, all.

A-028084-A T. 7 N„ R. 10 W.
Sec. 16. NWV*NWy(.

A-028085 T. 7 N., R. 10 W. 
Sec. 9, SEy4; 
Sec. 10. all.

A-028120 T. 7 N„ R. 10 W. 
Sec. 29, all;
Sec. 30, NEy4, SV4 
Sec. 31, NV4, SEy«; 
Sec. 32, all.

A-028149 T. 7 N., R. 10 W. 
Sec. 17, SEy4;. 
Sec. 19, SEy4; 
Sec. 20, all.

AA-5809 T.-7N., R. 9W.
Sec. 16, SWy4;
Sec. 21. W%, SEy«.

AA-5810 T. 7 N., R. 9 W.
Sec. 17, SEy«NEy«, WV4NEy«, 

Sec. WV4, SEy«;
Secs. 18 to 20, inclusive, all.

AA-13275 T. 6 N.. R. 10 W. 
Sec. 6, NWy«.

AA-13270 T. 7 N.. R. 10 W.
Sec. 3, all;
Sec. 4, all;
Sec. 9, NV4, N%SWy«, 

Sec. SEy«swy«.
AA-13278 T. 7 N., R. 10 W. 

Sec. 30, NWy«; 
Sec. 31. SWy«.

AA-13279 T. 7 N., R. 10 W.
Sec. 17. NEy«, EVsNWy«, 

Sec. SWy«NWV4, SWy«; 
Sec. 18. SEy«;
Sec. 19, NEy«, swy«.

Pursuant to Sec. 12(c) of the act of 
January 2, 1976, conveyance of title to 
3.58 townships (82,483.20 acres) of the 
subsurface estate of the oil, gas and 
coal within the Kenai National Moose 
Range shall constitute the full surface 
and subsurface entitlement of Cook 
Inlet Region, Inc. under Sec. 14(h)(8) 
of the Alaska Native Claims Settle
ment Act of December 18, 1971 (85 
Stat. 688, 701; 43 U.S.C. 1601, 1611 
(Supp. V, 1975)). This conveyance con
stitutes a portion of the 3.58 town
ships and action on the remaining 
14(h)(8) entitlement will be taken at a 
later date.

In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice of 
this decision is being published once in 
the F ederal  R e g is t e r  and once a 
week, for four (4) consecutive weeks, 
in the ANCHORAGE DAILY TIMES. 
Any party claiming a property interest 
in land affected by this decision may 
appeal the decision to the Alaska 
Native Claims Appeal Board, P.O. Box 
2433, Anchorage, Alaska 99510. A copy 
must also be served upon the Bureau 
of Land Management, 555 Cordova 
Street, Pouch 7-512, Anchorage, 
Alaska 99510 and the Regional Solici
tor, Office of the Solicitor, 510 L 
Street, Suite 408, Anchorage, Alaska 
99501; also:

1. Any party receiving actual notice 
of this decision shall have 30 days 
from the receipt of actual notice to 
file an appeal.

2. Any unknown parties, any parties 
unable to be located after reasonable 
efforts have been expended to locate, 
and any parties who failed or refused 
to sign a receipt for actual notice, 
shall have until March 19, 1979, to file 
an appeal.

3. Any party known or unknown, 
who may claim a property interest 
which is adversely affected by this de
cision shall be deemed to have waived 
his rights which are adversely affected 
unless an appeal is timely filed with 
the Alaska Native Claims Appeal 
Board.

To avoid summary dismissal of the 
appeal, there must be strict compli
ance with the regulations governing 
such appeals. Further information on 
the manner of and requirements for 
filing may be obtained from the 
Bureau of Land Management, 555 Cor
dova Street, Pouch 7-512, Anchorage, 
Alaska 99510.

J u d it h  A. K a m m in s ,
Chief, Division ofANCSA 

Operations.
[FR Doc. 79-5127 Filed 2-15-79; 8:45 am]
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LAS VEGAS DISTRICT G R A ZIN G  ADVISORY  
BOARD

M eeting

Notice is hereby given in accordance 
with Pub. L. 92-463 that a meeting of 
the Las Vegas District Grazing Adviso
ry Board will be held on March 29, 
1978 at 10 a.m. in the conference room 
of the Bureau of Land Management 
office at 4765 West Vegas Drive, Las 
Vegas, NV.

The agenda for the meeting will in
clude:

(1) Discussion of the board’s functions; (2) 
election of officers; (3) status of Caliente 
Planning Unit MFP; (4) preview of Clark 
County range survey; (5) current range bet
terment project criteria; (6) summary and 
status of 1979 range projects; (7) report on 
projects completed with funds donated by 
last grazing advisory board; (8) status of 
funds; (9) review of schedule of grazing ES’s 
in district; (10) arrangements for next meet
ing.

The meeting is open to the public. 
Interested persons may make oral 
statements to the board between 3:30 
and 4:15 p.m. on the date of the meet
ing or file written statements for the 
board’s consideration before or during 
the meeting. Anyone wishing to make 
an oral statement must notify the Dis
trict Manager, Bureau of Land Man
agement, 4765 West Vegas Drive, Las 
Vegas, NV (P.O. Box 5400, Zip Code 
89102) by March 28, 1979. Depending 
on the number of persons wishing to 
make an oral statement, the District 
Manager may establish a per-person 
time limit.

Summary minutes of the board 
meeting will be maintained at the dis
trict office. They will be available for 
public inspection and reproduction 
(during regular business hours) within 
30 days after the meeting.

J o h n  S . B o y l e s , 
District Manager.

F eb r u a r y  9,1979.
[FR Doc. 79-5118 Piled 2-15-79; 8:45 ami

[4 310 -84 -M ]

[NM 357701 

NEW  MEXICO  

Application

F eb r u a r y  9,1979
Notice is hereby given that, pursu

ant to Section 28 of the Mineral Leas
ing Act of 1920 (30 U.S.C. 185), as 
amended by the Act of November 16, 
1973 (87 Stat. 576), Gas Company of 
New Mexico has applied for a right-of- 
way involving several natural gas pipe
lines consisting of two, four and six- 
inch diameters. These pipelines will 
cross the following lands:

NOTICES

N ew  M exico P rincipal M eridian, N ew 
M exico

T. 26 N., R. 6 W.,
Sec. 4, WVhSWVi, N'ASEVi and SE'ASE'A 
Sec. 5, lots 2, 4, SWViNEVi, SEViNWVi, 

NV2SV2 and SE’ASEVi 
Sec. 6, SViSEVi
Sec. 7, lot 4, NVfeNE'A, SE’ASWVi, 

NEViSEVi and S ,ASE1A 
Sec. 8, NVfeNWVi and NVzSW1/«
Sec. 9, NViNW1/« and NViSEVi 
Sec. 10, WyaNEV«, NEV4NWV4, SVfeNWVi, 

NViSvk SEy4Swy4 and s W ^sev«
Sec. 11, NW'ASW^A
Sec. 13, NV2SWV4 and SE 'ASWy.
Sec. 14, NWy4NW‘/4, SVfeSWVi, N%8E% 

and SWyiSEy4
Sec. 15, N%N%, swy4, WV2SEy4 and 

SEy4SEy4
Sec. 18, lots 1, 3, 4 and SEy4SWy4 
Sec. 21, NE'ANEVi and S'ANEVi 
Sec. 22, NWy4NEy4, N^NW'A and 

SWl/4NWy4.
T. 26 N., R. 7 W.,

Sec. 13, Ey2, N%NW%, S E l/4NWy4, 
N%SW*A and SWttSWVi 

Sec. 14, NE1ANE1A, SWy4, NEJ4SIH4 and 
S 1ASE1A.

These piplines will convey natural 
gas across 18.335 miles of public lands 
in Rio Arriba County, New Mexico.

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap
proved, and if so, under what terms 
and conditions.

Interested persons desiring to ex
press their views should promptly 
send their name and address to the 
District Manager, Bureau of Land 
Management, P.O. Box 6770, Albu
querque, New Mexico 87107.

S tella  V. G o n za les , 
Acting Chief, Branch of 

Lands and Minerals Operations. 
[PR Doc. 79-5119 Piled 2-15-79; 8:45 am]

[7 020 -02 -M ]
INTERNATIONAL TRADE 

COMMISSION

[Investigation No. 337-TA-42]

CERTAIN ELECTRIC SLOW COOKERS

Orders fo r Term inating C ertain Respondents 
and Action Regarding Recommended Deter
mination o f  the  Presiding O fficer

This is a proceeding instituted pur
suant to section 337 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1337), 
by a notice published in the F ederal 
R e g is t e r  on February 9, 1979 (43 FR 
5590). The matter was assigned to ad
ministrative law judge Donald K. 
Duvall (the presiding officer) after the 
Commission instituted the investiga
tion.

On September 12, 1978, the presid
ing officer recommended that the 
Commission grant certain motions to 
terminate certain respondents (Motion 
Nos. 42-1 and 42-4) and that the Com

mission find certain respondents in 
violation of the statute. On October 
20, 1978, the presiding officer recom
mended that the Commission find an 
additional respondent in violation of 
the statute.

Upon consideration of the presiding 
officer’s recommended determination 
and the record in this proceeding, the 
Commission—

(1) grants the motion to terminate 
respondents Sanyei Corporation, 
Sanyei New York Corporation, 
Kusumi Electric Mfg. Co., Ltd., and 
NGK Insulators, Ltd. (also known as 
Nippon Gaishi Mfg., Ltd.) (Motion No. 
42-1);

(2) grants the motion to terminate 
respondents Lakewood Manufacturing 
Company and Imarflex Manufactur
ing Company, Ltd. (also known as 
Imanishi Flexible Tube Manufactur
ing Company, Ltd.) (Motion No. 42-4); 
and

(3) declares the proceeding more 
complicated as to respondents H & H 
Manufacturing Co.; H & H Appliances; 
and Electrical and Electronics, Ltd., in 
regard to the issue of violation and re
mands to the presiding officer so that 
he may augment the record concern
ing the issue of violation and issue a 
new recommended determination not 
later than 90 days after the date these 
orders issue.

This investigation is designated as 
more complicated for the reason that 
there has been difficulty in obtaining 
information, resulting in an inad
equate record upon which to base a 
reasoned determination. The Commis
sion believes that additional time is 
necessary to resolve the difficulty by 
obtaining specific information as to 
the allegedly infringing imported arti
cles, such as samples, and as to the 
effect or tendency of the unfair meth
ods or unfair acts alleged to cause 
injury by these respondents to a do
mestic industry.

These Commission orders are effec
tive on the date of their publication in 
the F ederal  R e g is t e r . Any party wish
ing to petition for reconsideration of a 
Commission determination when such 
has been made must do so within four
teen (14) days of service of the Com
mission determination. Petitions must 
be in accord with § 210.56 of the Com
mission rules (19 CFR 210.56). Any 
person adversely affected by a Com
mission determination may appeal 
such determination to the U.S. Court 
of Customs and Patent Appeals.

Copies of the Commission’s orders 
and opinion in support of these orders 
are available to the public during offi
cial working hours at the Office of the 
Secretary, U.S. International Trade 
Commission, 701 E Street, N.W., 
Washington, D.C. 20436, telephone 
(202) 523-0161.

By order of the Commission.
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Issued« February 9, 1979.

K e n n e t h  R . M a so n , 
Secretary.

[FR Doc. 79-5050 Filed 2-15-79; 8:45 am]

[7020-02 -M ]
[303-TA-4 and 303-TA-5]

CERTAIN YARNS OF W O O L FROM URUGUAY  
A N D  BRAZIL

Determ ination o f N o In jury or Likelihood 
Thereof

On the basis of information devel
oped during the course of investiga* 
tions Nos. 303-TA-4 and 303-TA-5,un- 
dertaken by the United States Inter
national Trade Commission under 
secion 303(b) of the Tariff Act of 1930, 
as amended, the Commission deter
mines unanimously 1 that an industry 
in the United States is not being in
jured, is not likely to be injured, and is 
not prevented from being established, 
by reason of the importation of cer
tain duty-free yams of wool from Uru
guay or Brazil, provided for in item 
307.60 of the Tariff Schedules of the 
United States (TSUS), upon which the 
Department of the Treasury has de
termined that a bounty or grant is 
being paid within the meaning of sec
tion 303 of the Tariff Act of 1930, as 
amended.

On November 22, 1978, the U.S. In
ternational Trade Commission re
ceived advice from the Department of 
the Treasury that a bounty or grant is 
being paid with respect to certain 
duty-free yarns of wool imported from 
Uruguay and Brazil that are entered 
under TSUS item 307.06. Accordingly, 
the Commission, on December 4, 1978, 
instituted investigations No. 303-TA-4 
and 303-TA-5 under section 303(b) of 
the Tariff Act of 1930, as amended, to 
determine whether an industry in the 
United States is being or is likely to be 
injured, or is prevented from being es
tablished, by reason of the importa
tion of such merchandise into the 
United States.

Notice of the institution of the in
vestigations and public hearing was 
published in the F ederal R e g is t e r  o f  
December 13, 1978 (43 FR 58233). On 
January 9, 1979, a public hearing was 
held in Washington, D.C., at which 
any person interested in the proceed
ing was given the opportunity to 
appear by counsel or in person, to 
present information, and to be heard.

The Treasury investigations result
ing in the countervailing duty determi
nations were initiated as a result of a 
petition filed with the Treasury De
partment on November 7, 1977, by the

‘Chairman Joseph O. Parker, Vice Chair
man Bill Alberger and Commissioners 
George M. Moore, Catherine Bedell, and 
Paula Stern concurred in the negative de
terminations.

Amalgamated Clothing and Textile 
Workers Union, Washington, D.C.
S t a te m e n t  o f  R ea so n s  o f  C h a ir m a n  

J o s e p h  O. P a r k e r  and  C o m m is s io n 
e r s  G eo rg e  M . M o o re  and  C a t h e r 
in e  B edell

On November 22, 1978, the United 
States International Trade Commis
sion received advice from the Depart
ment of the Treasury that bounties or 
grants were being paid with respect to 
certain' duty-free yams of wool import
ed from Uruguay and Brazil. Accord
ingly, on December 4, 1978, the Com
mission instituted investigations Nos. 
303-TA-4 and 303-TA-5 under section 
303(b) of the Tariff Act of 1930, as 
amended, to determine whether an in
dustry in the United States is being in
jured, is likely to be injured, or is pre
vented from being established, by 
reason of the importation of such mer
chandise into the United States. .

DETERMINATION

On the basis of the information ob
tained in the investigations, we deter
mine that an industry in the United 
States is not being injured, is not 
likely to be injured, and is not prevent
ed from being established, by reason 
of the importation of the duty-free 
yams of wool, provided for under 
TSUS item 307.60, from Uruguay or 
Brazil which the Department of the 
Treasury has determined are receiving 
bounties or grants from the Govern
ments of Uruguay and Brazil.

THE PRODUCT

The articles covered by these investi
gations are dyed yams of wool, cut 
into uniform pieces of not more than 3 
inches in length and packaged for 
retail sale in immediate packages or 
containers weighing no more than 6 
ounces in weight, including the weight 
of the immediate package or contain
er. These highly specialized yarns of 
wool are only used in the handicraft 
industry in making latch-hook rugs.

THE U.S. INDUSTRY

In making our determination in 
these investigations we have consid
ered the relevant U.S. industry to con
sist of the U.S. facilities used in the 
cutting and packaging of the dyed 
wool yams that are the subject of 
these investigations.

Only two U.S. firms are known to 
have cut and packaged such yarns 
during the periods 1975-78. Both were 
in production in 1978. The largest is 
Emile Bernat and Sons Co., of Ux
bridge, Mass.; the other is American 
Family Crafts, of Danbury, Conn.

NO INJURY OR LIKELIHOOD THEREOF BY 
REASON OF SUBSIDIZED IMPORTS

There was no evidence of injury that 
developed during the investigation. In 
fact, both domestic producers were 
completely unaware of the petition 
filed by the Amalgamated Clothing 
and Textile Workers Union, and indi
cated that they had no knowledge of 
any imports from Uruguay or Brazil. 
The two producers asserted that any 
injury they may have suffered during 
recent years could have been caused 
by a shift in the market place from 
yams of wool to yarns of snythetic 
fiber. In addition, a spokesman for the 
petitioner indicated a lack of interest 
in pursuing the investigations in view 
of the limited importation of the prod
uct in recent years.

Total imports of the yarns in ques
tion from Uruguay and Brazil in 
recent years have been negligible and 
the Commission’s investigations devel
oped no information indicating that 
they were injurious to the domestic in
dustry. Imports from Uruguay were 
accounted for by one entry, which oc
curred in May 1975, representing only
0.23 percent of all U.S. imports in that 
year. Total imports of the duty-free 
wool yams from Brazil were accounted 
for by a single entry that occurred in 
March 1977, accounting for only 1.5 
percent of imports of the product 
from all sources for that year.

Furthermore, there appears to be no 
likelihood of future injury to the do
mestic industry from subsidized im
ports of the wool yams in question 
from either Uruguay or Brazil. In the 
case of Uruguay, no such imports have 
occurred since 1975 and there is no in
dication that any are expected in the 
future. Although Brazilian bounties 
and grants applicable to wool products 
have been in effect since at least 1974, 
the only imports from Brazil appear in 
a single entry which occurred in 
March 1977. No Brazilian imports of 
this product are expected in the 
future, and Brazilian bounties and 
grants are, according to Treasury, in 
the process of being phased out.

V ie w s  o f  C o m m is s io n e r s  B il l  
A lberger  and  P aula S te r n

In order for the Commission to 
make an affirmative determination in 
an investigation under Section 303(b) 
of the Tariff Act of 1930, as amended, 
it is necessary to find that an industry 
in the United States is being or is 
likely to be injured, or is prevented 
from being established,1 and the 
injury or likelihood thereof must be 
by reason of the importation into the 
United States of duty-free merchan
dise found by the Department of the

‘Prevention of establishment of an indus
try in this investigation is not in question 
and will not be discussed further in these 
views.
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Treasury (Treasury) to be receiving a 
bounty or grant from the exporting 
country.

DETERMINATION

On the basis of the information ob
tained in these investigations, we de
termine that an industry in the United 
States is not being injured or likely to 
be injured by reason of the importa
tion of yams of wool from Uruguay 
and Brazil which treasury has deter
mined are receiving bounties or grants 
from the Governments of Uruguay 
and Brazil, respectively.

THE PRODUCT AND THE DOMESTIC 
INDUSTRY

This investigation covers dyed yams 
of wool, cut into uniform pieces of not 
more than three inches in length and 
packaged for retail sale in immediate 
packages or containers weighing no 
more than six ounces, including the 
weight of the package or container. 
These are highly specialized yams of 
wool used only in the handicraft in
dustry in making latch-hook rugs. The 
relevant industy consists of those U.S. 
production facilities used in cutting 
and packaging these yams. Only two
U.S. firms are known to have cut and 
packaged such yams during the 1975- 
78 p'eriod. The larger is Emile Bemat 
and Sons Co., of Uxbridge, Massachu
setts; and the other is American 
Family Crafts, of Danbury, Connecti
cut. Both produced in 1978.

NO INJURY OR LIKELIHOOD THEREOF BY 
REASON OF SUBSIDIZED IMPORTS

Total imports of these yams from 
Uruguay and Brazil in recent years 
have been negligible and could not 
have been injurious to the domestic in
dustry. Imports from Uruguay were 
accounted for by only one entry, 
which occurred in May 1975, repre
senting only 0.23 percent of all U.S. 
imports in that year. Total imports of 
the duty-free wool yams from Brazil 
were accounted for by a single entry 
that occurred in March 1977, account
ing for only 1.5 percent of imports of 
the product from all sources for that 
year.

Furthermore, there appears to be no 
likelihood of future injury to the do
mestic industry from subsidized im
ports of the wool yarns in question 
from either Uruguay or Brazil. It is 
highly unlikely that any Uruguayan 
subsidies of the wool yams in question 
will cause any injury to the U.S. indus
try that manufactures this product 
since no such imports have occurred 
since 1975 and none are expected in 
the future. No Brazilian imports of 
this product are expected in the 
future, and Brazilian bounties and 
grants are, according to Treasury, in 
the process of being phased out.

This investigation resulted from a 
petition filed by the Amalgamated 
Clothing and Textile Workers Union 
covering men’s and boys’ wearing ap
parel and a multitude of textile mill 
products from eight countries, includ
ing. Uruguay and Brazil. Apparently 
Treasury listed the relevant products 
and corresponding TSUSA numbers, 
but this list was not adequately re
searched to reflect the specific interest 
of the petitioner. Both domestic- pro
ducers of these yams were completely 
unaware of the petition and indicated 
that they had no knowledge of any im
ports from Uruguay or Brazil. The two 
producers asserted that any injury 
they may have suffered during recent 
years could have been caused by a 
shift in the market place from yams 
of wool to yarns of synthetic fiber. In 
addition, a spokesman for the petition
er indicated at the Commission’s hear
ing a complete lack of interest in these 
investigations. Further, in view of the 
limited importation of the product in 
recent years, no witnesses at the hear
ing expressed any interest in imports 
of these articles from Uruguay or 
Brazil. Whether the blame lies with 
Treasury or the petitioners, these in
vestigations have been a significant 
waste of government time and taxpay
er’s money. It is unfortunate that this 
product was not eliminated from the 
scope of the Treasury investigations 
before its procedures began. This 
should not be allowed to occur again.

CONCLUSION

There is no apparent injury to the 
domestic industry in either of these 
cases. However, even if there were, 
such injury would clearly not have 
been by reason of the importation of 
certain subsidized wool yarns from 
Uruguay or Brazil.

Issued: February 13,1979.
By order of the Commission.

K e n n e t h  R . M a so n , 
Secretary;

[FR Doc. 79-5052 Filed 2-15-79; 8:45 am]

[7020 -02 -M ]

[332-87]

CONDITIONS OF COMPETITION IN  THE WEST
ERN U.S. STEEL MARKET BETWEEN CERTAIN 
DOMESTIC A N D  FOREIGN STEEL PRODUCTS

Continuation o f Investigation and Scheduling 
o f A dditional Hearing

Notice is hereby given that the 
United States International Trade 
Commission is continuing its investiga
tion No. 332-87, Conditions of Compe
tition in the Western U.S. Steel 
Market Between Certain Domestic and 
Foreign Steel Products. The Commis
sion will shortly issue an interim

report setting forth the results of its 
study thus far. The Commission plans 
to complete the study and issue its 
final report by August 1, 1979.

In addition to matters identified in 
earlier hotices, in this latter phase of 
the investigation the Commission will 
be particularly concerned with 
changes in conditions of competition 
in the Western U.S. carbon steel mill 
products market as a result of econom
ic developments in 1978.

Additional hearing. An additional 
public hearing in connection with this 
investigation has been set for 10 a.m.,
P.s.t., Thursday, March 29, 1979, in 
Room 8544 of the Federal Building, 
300 North Los Angeles Street, Los An
geles, Calif. Persons wishing to appear 
at the hearing should file written re
quests with the Secretary to the Com
mission, U.S. International Trade 
Commission, 701 E Street NW., Wash
ington, D.C. 20436, no later than 
Thursday, March 22, 1979.

Notice of the institution of the in
vestigation was published in the F ed
era l  R e g is t e r  of June 15, 1977 (42 FR 
30555).

Issued: February 12, 1979.
By order of the Commission.

K e n n e t h  R. M a so n , 
Secretary.

[FR Doc. 79-5051 Filed 2-15-79; 8:45 am]

[4410 -09 -M ]
DEPARTMENT OF JUSTICE

Drug Enforcement Adm inistration  

MANUFACTURE OF CONTROLLED SUBSTANCES 

A pplication

Pursuant to 21 U.S.C. 823(a)(1), and 
Section 1301.43(a) of Title 21 of the 
Code of Federal Regulations (CFR), 
this is notice that on January 25, 1979, 
Lee Laboratories, Inc., Petersburg In
dustrial Park, 2999 Frontage Road, Pe
tersburg, Virginia 23803, requested 
modification of their application to 
the Drug Enforcement Administration 
(DEA) for registration as a bulk manu
facturer (Notice published in the F ed
eral R e g is t e r  on January 24, 1979 (44 
FR 5026) to include the schedule II 
controlled substances Ethylmorphine 
(9190) and Thebaine (9333).

Any other such applicant, and any 
person who is presently registered 
with DEA to manufacture such sub
stances, may file comments or objec
tions to the issuance of the above ap
plication and may also file a written 
request for a hearing thereon in ac
cordance with 21 CFR 1301.54 and in 
the form prescribed by 21 CFR 
1316.47.

Any such comments, objections or 
requests for a hearing, for this basic 
class only, may be addressed to the
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Administrator, Drug Enforcement Ad
ministration, United States Depart
ment of Justice, 1405 I Street, N.W., 
Washington,/ D.C. 20537, Attention: 
DEA Federal Register Representative 
(Room 1203), and must be filed no 
later than March 26, 1979.

Dated: February 9, 1979.
P et er  B . B e n s in g e r , 

Administrator, 
Drug

Enforcement Administration.
[FR Doc. 79-5106 Filed 2-15-79; 8:45 am]

[4510-43 -M ]
DEPARTMENT OF LABOR

M ine S afety  and Health Adm inistration  

[Docket No. M-78-133-C]
PINEY CREEK COAL CO.

Petition for M odification o f Application o f 
M andatory  S afety  Standard

Piney Creek Coal Company, P.O. 
Box 1325, Beckley, W.Va. 25801, has 
filed a petition to modify the applica
tion of 30 CFR 75.305 (weekly exami
nations) to its No. 1 Mine in Raleigh 
County, W.Va. The petition is filed 
under section 101(c) of the Federal 
Mine Safety and Health Act of 1977, 
Pub. L. 95-164.

The substance of the petition fol
lows:

1. In several locations poor roof con
ditions and falls of about 10 feet in 
thickness prevent safe travel between 
survey stations 286 and 65 in the* No. 1 
and 2 entries of the petitioner’s mine.

2. These entries are not designated 
escape routes.

3. About 49,000 c.f.m. of return air is 
coursed through these entries.

4. In lieu of weekly exmainations be
tween survey stations 65 and 286 the 
petitioner proposes to examine these 
two locations daily and record the 
volume of air and percentage of meth
ane at the regulator adjacent to sta
tion 65.

The petitioner states that this alter
native will achieve no less protection 
for miners than that provided by the 
standard.

R e q u e s t  fo r  C o m m e n t s

Persons interested in this petition 
may furnish written comments-on or 
before March 19, 1979. Comments 
must be filed with the Office of Stand
ards, Regulations and Variances, Mine 
Safety and Health Administration, 
4015 Wilson Boulevard, Arlington, Vir
ginia 22203.

Copies of the petition are available 
for inspection at that address.

Dated: February 6, 1979.
R o bert  B . L a g a th er , 

Assistant Secretary-—
. for Mine Safety and Health.

[FR Doc. 79-5134 Filed 2-15-79; 8:45 am]

[4510 -43 -M ]

[Docket No. M-78-120-C]

SALYER COAL CO.

Petition for M odification o f Application o f 
M andato ry  S afety  Standard

Salyer COal Company, Post Office 
Box 670, Lynch, Kentucky 40855, has 
filed a petition to modify the applica
tion of 30 CFR 75.1719 (illumination) 
to its No. 1 Mine in Letcher County, 
Kentucky. The petition is filed under 
section 101(c) of the Federal Mine 
Safety and Health Act of 1977, Public 
Law 95-164.

The substance of the petition fol
lows:

1. The petitioner is mining in seam 
heights varying from 25-to 30 inches.

2. Because the petitioner’s coal scoop 
is 23 inches high, installation of over
head lights on the scoop would be im
practical.

3. The work face is amply lit from 
miners’ lights and lights on the scoop.

4. The glare from overhead lighting 
would impair the vision of miners and 
thus constitute a hazard.

5. For this reason, the petitioner 
states that the application of the 
standard would diminish the safety of 
the miners in its mine.

R e q u e s t  fo r  C o m m e n t s

Persons interested in this petition 
may furnish written comments on or 
before March 19, 1979. Comments 
must be filed with the Office of Stand
ards, Regulations and Variances, Mine 
Safety and Health Administration, 
4015 Wilson Boulevard, Arlington, Vir
ginia 22203. Copies of the petition are 
available for inspection at that ad
dress.

Dated: February 8, 1979.
R o bert  B. L a g a th er , 
Assistant Secretary for 
Mine Safety and Health.

[FR Doc. 79-5133 Filed 2-15-79; 8:45 am]

[4510 -27 -M ]

O ffice  of Federal Contract Compliance  
Programs

FEATURE RING CO., INC.

Contract In elig ib ility  and Contract Cancellation

Notice hereby is given that pursuant 
to an Administrative Law Judge ap
proved Consent Order, all existing 
United States Government contracts 
and subcontracts with Feature Ring 
Company, Inc., New York, New York, 
are cancelled and the Company (its of

ficers, divisions and subsidiaries, and 
any and all purchasers, successors, as
signees, and/or transferees), is de
clared ineligible for further contracts 
or subcontracts funded in whole or in 
part with Federal funds, and for ex
tensions or other modifications of any 
such existing contracts or subcon
tracts until such time as the Company 
has satisfied the Director, Office of 
Federal Contract Compliance Pro
grams, that it has established and will 
carry out employment policies and 
practices in compliance with Executive 
Order 11246, as amended, and the im
plementing rules and regulations of 
the Secretary of Labor.

The contract ineligibility and con
tract cancellation also apply but are 
not limited to, the following Feature 
Ring divisions or subsidiaries: Gotham 
Wedding Ring Company, Inc., Ideal 
Setting Company and Foremost Cast
ing Company.

A copy of the referenced Consent 
Order is enclosed for publication in 
the F ederal R e g is t e r .

Dated: January 23,1979.
W eldo n  J. R q u g ea u , 

Director, OFCCP.
U.S. D epartment of Labor, Office of

F ederal Contract Compliance P rograms

United States Department of Labor, Plain
tiff, v. Feature Ring Company, Inc., Defend- - 
ant.

OFCCP No. 78-OFCCP-lO 
Consent O rder

This Consent Order, made and entered 
into between plaintiff United States Depart
ment of Labor,1 and defendant feature Ring 
Company, Inc. witnesseth:

WHEREAS plaintiff United States De
partment of Labor (hereinafter "DOL”) al
leges that defendant Feature Ring Compa
ny, Inc. (hereinafter “Feature Ring”) has 
violated its contractual obligations under 
Executive Order 11246, as amended, and the 
Secretary of Labor’s  implementing regula
tions at 41 CFR Chapter 60, as set out with 
particularity in the Administrative Com
plaint herein, including, but not limited to, 
the following violations:

(1) Defendant Feature Ring failed to de
velop any written affirmative action compli
ance program for any of its establishments 
within 120 days of its receipt of Contract 
No. HQ (CMRD) MR-73-2374-010, (entered 
into on June 1, 1974), in violation of Sec
tions 202(4) and (50 and 203(a) of Executive 
Order 11246 and 41 CFR Sections 60- 
1.4(a)(4) and (5), 60-1.40, 60-1.20(d) and 60- 
2. 1.

(2) Defendant Feature Ring failed to de
velop an acceptable written affirmative

‘Pursuant to Executive Order 12086 (43 
FR 46501) the Department of Labor is sub
stituted for the Defense Logistics Agency as 
Plaintiff herein. That Executive Order, 
which was issued by President Carter on Oc
tober 5, 1978, and become effective on Octo
ber 8, 1978, eliminated the previously exist
ing compliance agencies and consolidated 
the contract compliance program into the 
Department of Labor.
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action compliance program within 120 days 
of its receipt of Contract No. AAFES-MR- 
76-36-76-013FE, (entered into on October 
15, 1976), in violation of Sections 202 (4) and 
(5) and 203(a) of Executive Order 11246 and 
41 CFR Sections 60-1.4 (a)(4) and (5), 60- 
1.40, 60-1.20(d) and 60-2.1.

(3) Defendant did not have any written af
firmative action compliance program at the 
time the Defense Logistics Agency (DLA) 
conducted a compliance review of defendant 
in September 1976. As a condition of being 
awarded Contract No. AAFES-MR-76-36- 
76-013PE in the amount of $1 million, de
fendant signed a letter of commitment on 
October 1,1976 in which it agreed:

(1) not to discriminate against any em
ployee or applicant because of race, creed, 
eolor, sex or national origin, to take affirma
tive action to ensure that applicants are em
ployed, and that employees are treated 
during employment without regard to their 
race, color, religion, sex, or national orig in - 
such action to include, but not be limited to 
the following: employment, upgrading, 
layoff or termination, and rates of pay or 
other forms of compensation.

(2) To include in all solicitations or adver
tisements for employment placed by or on 
behalf of the Company, the phrase, “An 
Equal Opportunity Employer M /F”.

(3) To include in all purchase orders and 
subcontracts in excess of $10,000 in connec
tion with government business the equal op
portunity clause of 41 Code of Federal Reg
ulations Section 60-1.4, and to send compli
ance certificates to subcontractors, vendors 
and suppliers requesting appropriate action 
on their part.

(4) Prominently to display EEO posters.
(5) To certify that facilities are main

tained on a non-segregated basis.
(6) To request that Article XLVII, “Non- 

Discrimination”, Paragraph 47.1, page 40, of 
the Collective Bargaining Agreement be
tween the Company and the Amalgamated 
Jewelry, Diamond & Watchcase Workers 
Union, Local No. 1, be amended to include a 
statement of bilateral non-discrimination by 
the Union, and to add the word, “color”, in 
the text.

(7) To file an EEO-1 Form for 1976. (The 
EEO-1 Form had last been filed by defend
ant in December 1974.)

(8) Immediately to acknowledge the award 
of the subject contract and the date of the 
award, in writing, to DCASR-New York.

(9) To develop and submit to the Defense 
Supply Agency a written acceptable affirm
ative action compliance program within 120 
days from the commencement of the con
tract.

Defendant Feature Ring failed to fulfill 
all of the commitments which it made in 
the October 1, 1976 letter of commitment in 
violation of 41 CFR 60-1.20(b).

(4) The written affirmative action compli
ance programs which defendant Feature 
Ring submitted to DLA on February 15, 
1977 and on May 13, 1977, were deficient in 
that:

(a) the Utilization Analysis sections did 
not completely consider all eight factors in 
violation of 41 CFR 60-2.11(b) (1) and (2).

(b) annual rates of hire/promotion, and 
Ultimate Goals and Timetables were not es
tablished as required by 41 CFR 60-2.12.

(c) the programs failed completely to dis
cuss the methods used to disseminate Fea
ture Ring’s equal employment opportunity 
policy, both internally and externally in the

Dissemination of Policy statement in viola
tion of 41 CFR 60-2.13(b) and 60-2.21.

(d) the programs failed to discuss, in the 
Responsibility for Implementation state
ment, line responsibilities in regard to Fea
ture Ring’s Equal Opportunity Program in 
violation of 41 CFR 60-2.13(c) and 60-2.22.

(e) the programs did not provide, in the 
Identification of Problem Areas by Organi
zational Units and Job Groups, a specific in- 
depth analysis to determine possible prob
lem areas in the personnel procedures or 
practices at Feature Ring’s facilities in vio
lation of 41 CFR 60-21.13(d) and 60-2.23.

(f) the programs did not provide, in the 
statement as to Sex Discrimination Guide
lines, an analysis of personnel procedures 
and job policies and practices in respect of 
current or prospective female employees, in 
violation of 41 CFR Part 60-20.

(g) the programs did not provide, in the 
Support of Action Programs, any informa
tion concerning the action to be taken to 
support local community action programs 
and community service programs designed 
to improve the employment of minorities 
and women, in violation of 41 CFR 60- 
2.13Ü) and 60-2.26.

(h) the programs did not provide, in the 
Statement of Consideration of Minorities 
and Women having Requisite Skills Not 
Currently in the Workforce, any informa
tion concerning action taken or to be taken 
in the recruitment and hiring of minorities 
and women having requisite skills not cur
rently in the workforce, in violation of 41 
CFR 60-2.13( j).

(i) the programs did not provide the statis
tical data in connection with Maintenance 
of Programs, in violation of 41 CFR 60- 
1.7(a)(2)(3)(4); and

WHEREAS defendant Feature Ring 
denies that is has violated Executive Order 
11246, as amended or the Secretary of 
Labor’s  implementing regulations including 
the allegations all as above described: and

WHEREAS both parties wish to resolve 
the instant matter without further adminis
trative proceedings:

IT IS HEREBY AGREED AS FOLOWS:
1. Feature Ring Company, Inc., its offi

cers, divisions, subsidiaries, affiliates, pur
chasers, successors, assignees and/or trans
ferees are hereby ineligible to enter into any 
further Government contracts or subcon
tracts, or extensions or other modifications 
of existing Government contracts or subcon
tracts, including federally assisted construc
tion contracts.

2. In order to be reinstated as an eligible 
bidder on Government contracts or subcon
tracts or to be reinstated as eligible for ex
tensions or other modifications of existing 
government contracts or subcontracts, de
fendant Feature Ring Company, Inc. or any 
of its divisions, subsidiaries, affiliates, pur
chasers, successors, assignees and/or trans
ferees must request reinstatement in a 
letter directed to the Director of OFCCP 
and must show that it has established and 
will carry out employment policies and prac
tices in compliance with Executive Order 
11246, as amended and the implementing 
regulations at 41 CFR Chapter 60.

3. The attached “Notice of Contract Ineli
gibility and Contract Cancellation” (Exhibit 
A) will be published by OFCCP in the F ed
eral R egister together with the entire text 
of this Consent Order.

4. Feature Ring will be listed on the 
Comptroller General’s list of companies 
which have been declared ineligible to enter

into any further Government contracts or 
subcontracts, or extensions or other modifi
cations of existing Government contracts or 
subcontracts, with a notation that the com
pany has been declared ineligible pursuant 
to this Consent Order.

5. This Consent Order shall not become 
final unless and until it has been signed by 
Administrative Law Judge, Rhea Burrow.

6. After it has been signed by Administra
tive Law Judge Burrow, this Consent Order 
shall be made a part of the record of the 
proceedings herein.

It is So Ordered.
Effective Date: December 29,1978.

H enery P eterson, 
P r e s id e n t,  f o r  F e a tu re  

R in g  C o m p a n y , In c.

R hea M. Burrow , 
A d m in is t r a t iv e  L a w  Ju dge .

J ames D. H enry, 
A s s o c ia te  S o l ic i to r .

Louis  G. F errand, 
C o u n se l f o r  C iv i l  R ig h ts .

Barbara J . S ullivan, 
A tto r n e y , U.S. D e p a r tm e n t  o f  L a b o r.

Based upon the foregoing Consent Order, 
the proceeding herein is DISMISSED.

[FR Doc. 79-5132 Filed 2-15-79; 8:45 am]

[4510 -29 -M ]

O ffice  o f the Secretary  

PRIVACY ACT ISSUANCES 

N ew  System o f Records

AGENCY: Labor-Management Serv
ices Administration, Department of 
Labor.
ACTION: Issuance of new system of 
records entitled Veterans’ Reemploy
ment Rights Impact Survey.
SUMMARY: The purpose of this doc
ument is the issuance of a new system 
of records under the Privacy Act of 
records compiled by contractor, 
Arthur Young and Company, for a sta
tistical study under the Veterans’ Re
employment Rights program of the 
Department of Labor in conjunction 
with the Department of Defense. As 
the records contain names, addresses, 
and personal data on the participants, 
the system is established in order to 
protect the privacy of those partici
pants.
DATES: Comments should be received 
on or before March 19, 1979. The 
system will become effective March 19, 
1979, unless the Department publishes 
notice to the contrary.
FOR FURTHER INFORMATION 
CONTACT:

Walter Steiner, (202) 523-8928.
SUPPLEMENTARY INFORMATION; 
The new system of records is compiled 
in order to analyze the information de
livery system of the Veterans’ Reem-
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ployment Rights program. Based upon 
lists of names and addresses supplied 
by the Veterans’ Administration and 
the Department of Defense, selected 
participants will be questioned about 
their personal experience and knowl
edge of their reemployment rights 
under the Federal law. This informa
tion will be coded and analyzed by the 
contractor in order to provide a statis
tical basis to evaluate the present de
livery of information to those covered 
by the Veterans’ Reemployment 
Rights Act, to corroborate workload 
forecasts and to aid in the develop
ment of alternate systems.

Pursuant to 5 U.S.C. 552(a)(e)(4), 
Section 3 of the Privacy Act of 1974, 
the Department of Labor hereby pub
lishes notice of a new system of rec
ords. The Department of Labor sys
tems were previously published at 42 
FR 49654 (September 27, 1977) and in 
Volume 2 of the 1977 Privacy Act Is
suances Compilation. Notice is given of 
the addition of DOL/LMSA-18, Veter
ans’ Reemployment Rights Impact 
Survey.

Signed at Washington, D.C., tliis 6th 
day of February, 1979.

R ay Marshall, 
Secretary of Labor.

System name.
Veterans’ Reemployment Rights 

Impact Survey and Analysis.
System location.

"Arthur Young and Company, 1025 
Connecticut Avenue NW., Washing
ton, D.C. 20036 and Market Facts, Inc., 
1750 K Street, NW., Washington, D.C. 
20036.
Categories of individuals covered by the 
system.

1. Recently discharged veterans of 
military service.

2. Members of military reserve.
3. National Guard members.

Categories of records in the system.
Personal, employment, and reem

ployment data on reservists, National 
Guard members, and recently dis
charged veterans.
Authority for maintenance of the system.

Chapter 43 of Title 38, United States 
Code and predecessor statutes.
Routine uses of records maintained in the 
system, including categories of users and 
the purpose, of such uses.

Arthur Young and Company—to aid 
contractor in developing alternate in
formation delivery systems.

department of Defense, National 
Committee for Employer Support of 
tfi# Guard and Reserve and Veterans’ 
Administration.

Policies and practices for storing, retriev
ing, accessing, retaining, and disposing of 
records in the system:
Storage.

Lists of names and addresses main
tained in locked files until transferred 
to computer tapes. Tapes returned to 
original source after use. Tapes and 
questionnaires maintained by Arthur 
Young with access limited to author
ized personnel and then returned to 
Department of Labor and stored in 
locked files until eventual destruction. 
Statistical analysis on computer tape 
and then distributed to appropriate 
agencies.
Retrievability.

By name and address of individual 
until tabulation of survey data. After 
coding of questionnaires, retrievable 
solely through statistical category 
with no individual identifications.
Safeguards.

Original lists maintained in locked 
files at Department of Labor until 
transferred to tapes by contractor. Ad
dress tapes, post cards and question
naires maintained by contractor, 
Arthur Young, with access limited to 
personnel working on contract. Mate
rials are not used for any other pur
pose. Individual identifiers will be re
moved from questionnaires upon 
coding for computers.
Retention and disposal.

Final report retained by systems 
managers for Department of Labor, 
Department of Defense, Veterans’ Ad
ministration, and the National Com
mittee for Employer Support of the 
Guard and Reserve. Post cards de
stroyed by Arthur Young after tele
phone interviews completed. Lists and 
address tapes returned to Department 
of Defense and Department of Labor 
to be erased. Questionnaires retained 
in locked files for 6 months by systems 
manager, Department of Labor, and 
then destroyed.
Systems managers and addresses.

William J. Kruse, Arthur Young and 
Company, 1025 Connecticut Avenue, 
N.W., Washington, D.C. 20036.

James T. Heisler, Market Facts, Inc., 
1750 K Street, N.W., Washington, D.C. 
20036.

Walter Steiner, U.S. Department of 
Labor, Labor-Management Services 
Admin., Room N-4101, 200 Constitu
tion Avenue, N.W., Washington, D.C. 
20216.
Notifications procedure.

Walter Steiner, Systems Manager.
Record access procedures.

As above.

Contesting record procedure.
As above.

Record source categories.
Data voluntarily provided by veter

ans, reservists, and members of the 
National Guard in telephone survey.
[FR Doc.79-4815 Filed 2-15-79; 8:45 am] ch

[4510 -29 -M ]

Pension and W e lfa re  Benefit Programs 

[Application No. D-761]

C HICA G O  TITLE & TRUST CO. EMPLOYEES 
SAVINGS A N D  INVESTMENT PLAN

Proposed Exemption for Certain Transactions

AGENCY: Department of Labor.
ACTION: Notice of proposed exemp
tion.
SUMMARY: This document contains 
a notice of pendency before the De
partment of Labor (the Department) 
of a proposed exemption from the pro
hibited transaction restrictions of the 
Employee Retirement Income Secu
rity Act of 1974 (the Act) and from 
certain taxes imposed by the Internal 
Revenue Code of 1954 (the Code). The 
proposed exemption would permit the 
Chicago Title and Trust Company 
(the Employer) to loan money to Fund 
C under the Chicago Title and Trust 
company Employees Savings and In
vestment Plan (Savings Plan). The 
proposed exemption, if granted, would 
affect participants and beneficiaries of 
the Plan and the Employer.
DATES: Written comments and re
quests for a public hearing must be re
ceived by the Department on or before 
March 16, 1979.
ADDRESSES: All written comments 
and requests for a hearing (at lèast six 
copies) should be sent to: Office of Fi
duciary Standards, Pension and Wel
fare Benefit Programs, Room C-4526, 
U.S. Department of Labor, 200 Consti
tution Avenue, N.W., Washington,
D.C. 20216, Attention: Application No. 
D-761. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension 
and Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677, 
200 Constitution Avenue, N.W., Wash
ington, D.C.
FOR FURTHER INFORMATION 
CONTACT:

Ivan Strasfeld, U.S. Department of 
Labor, Pension and Welfare Benefit 
Programs, Office of Fiduciary Stand
ards, (202) 523-8530. This is not a 
toll-free number.
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SUPPLEMENTARY INFORMATION: 
Notice is hereby given of the pendency 
before the Department of a proposed 
exemption from the restrictions of sec
tion 406(a)(1) and 406(b)(1) and (b)(2) 
of the Act and from the taxes imposed 
by section 4975(a) and (b) of the Code, 
by reason of section 4975(c)(1)(A) 
through (E) of the Code. The pro
posed exemption was requested in an 
application filed by the Employer and 
trustee of the Savings Plan pursuant 
to section 408(a) of the Act and sec
tion 4975(c)(2) of the Code, and in ac
cordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975). This application was 
filed with both the Department and 
the Internal Revenue Service. Howev
er, effective December 31, 1978, sec
tion 102 of Reorganization Plan No. 4 
of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue ex
emptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department.

S u m m a r y  o f  F acts and 
R e p r e s e n t a t io n s

The application contains facts and 
representations with regard to the 
proposed exemption which are sum
marized below. Interested persons are 
referred to the application on file with 
the Department for the complete rep
resentations of the applicant.

1. The Employer established the 
Savings Plan and a Pension Plan in 
1968 as replacements for a predecessor 
Profit-Sharing Plan. Assets represent
ing the accounts of former Profit- 
Sharing Plan participants were frozen 
and transferred to Fund C under the 
Savings Plan. Although the Employer 
also serves as trustee of the Savings 
Plan, investment decisions regarding 
the Savings Plan, including Fund C, 
some under the supervision of the 
nine member Trust Investment Com
mittee.

2. Bonds and mortgages under the 
predecessor Profit-Sharing Plan were 
valued at amortized cost while the 
equity holdings were valued at fair 
market value. Amortized cost is de
fined in the application as the pur
chase price adjusted to reflect the dis
count or premium incurred when the 
debt instrument was originally pur
chased. Under this method, amortized 
cost equals the face amount of the se
curity at maturity. The trustee be
lieved that this valuation method was 
sound inasmuch as under the prede
cessor Profit-Sharing Plan contribu
tions were being made in an amount 
sufficient to meet distributions and 
they could, therefore hold bonds and 
mortgages until maturity at which 
time they Would be paid in full. This

NOTICES

valuation method has continued under 
Fund C.

3. As Savings Plan participants ter
minate their employment with the 
Employer, assets representing Fund C 
accounts are distributed to them. A 
participant entitled to a distribution 
from Fund C receives the vested por
tion of his account balance as of the 
valuation date coincident with or next 
preceding the date of his termination. 
These participants are paid their ac
count balances based on the amortized 
cost method of valuation as to the 
bond and mortgage portion of their ac
count. All other assets are valued at 
fair market value.

4. The applicants have indicated 
that as a result of the cessation of new 
contributions to Fund C in 1968 and a 
faster rate of preretirement distribu
tions than anticipated, liquid assets of 
Fund C became depleted.

5. The trustee normally would sell 
either bonds, mortgages or equity 
holdings to generate cash for these 
distributions. The sale of bonds and 
mortgages at currently depressed 
market values would reduce the values 
of remaining Fund C accounts while 
the sale of the equity holdings would 
destroy a bond to equity ratio main
tained for Fund C investments. In this 
regard, the Trust Investment Commit
tee's determination that a prudent 
portfolio mix required that not less 
than 50% of plan assets be invested in 
equity securities is supported by data 
furnished by an independent invest
ment adviser.

6. In order to permit the trustee to 
hold the bonds until maturity and to 
maintain an appropriate bond to 
equity ratio, a loan arrangement was 
entered into in 1970 between Fund C 
and the Employer, Chicago Title and 
Trust Company, whereby the Employ
er would periodically loan cash to 
Fund C whenever distributions exceed
ed its liquid assets. A series of loans 
and repayments were made between 
the Employer and Fund C and, as of 
July 1, 1978, a loan in the amount of 
$200,000 was outstanding.

Interest on the outstanding balance 
of the loan is charged quarterly at a 
rate equal to the annual rate nf inter
est earned on those securities carried 
at amortized cost. For the period 1973- 
1977, the rate of interest paid by Fund 
C to the Employer averaged 4.6 per
cent. Interest at the rate of 4.6 percent 
was paid by Fund C on loans outstand
ing in 1978.

The trustee has the option to repay 
the loan without penalty in whole or 
in part at any time. As the long-term 
bonds and mortgages mature, the pro
ceeds are used to repay the loans and 
to fund future payments to partici
pants.

7. In the absence of a loan arrange
ment between Fund C and the Em

ployer, it would have been necessary 
for the trustee to enter into a similar 
credit arrangement with an outside 
lending institution. In such event, the 
interest charges to Fund C would have 
at least equalled the prime rate 
charged to reliable borrowers.

8. The trustee’s decision to borrow 
funds from the Employer for the pur
pose of funding distributions has not 
adversely affected the interests of re
maining Fund C participants. Interest 
paid to the Employer on amounts bor
rowed is offset by interest received by 
Fund C on bonds and mortgages which 
would otherwise have been liquidated 
at a loss. The bonds and mortgages 
can then be held to maturity at which 
time they are redeemable at face 
value. Moreover, in each year begin
ning in 1970, the trustee advised the 
participants that it would make neces
sary borrowings, pursuant to the loan 
arrangement, in order to avoid the 
need to liquidate bonds and mortgages 
at a value below amortized cost.

9. As a part of the Employer’s gener
al review of its employee benefit plans, 
the Employer has determined that it 
would be in the best interests of the 
Employer and its employees to discon
tinue the practice of making loans to 
Fund C. Therefore, as of January 1, 
1979, all the assets of Fund C are 
being valued at fair market value thus 
alleviating the need for such loans. Ac
cordingly, by December 31, 1978, all 
loan transactions between Fund C and 
the Employer were completed.

As of November 22, 1978, all of thdse 
Fund C assets previously valued at am
ortized cost have been sold to unrelat
ed persons. The Employer has made a 
cash contribution to Fund C in an 
amount representing the difference 
between the higher amortized cost val
uation of the bonds and mortgages 
and their fair market value. This con
tribution to Fund C has been allocated 
to the accounts of remaining Fund C 
participants in a manner which will 
treat them identically with those 
Fund C participants who previously 
received benefits under the plan while 
the loan arrangement was in effect. In 
the future all Fund C assets will be 
valued at fair market value.

N o t if ic a t io n  Of  I n ter e st ed  P e r s o n s

Within 10 days after publication by 
the Department of this proposed ex
emption, notice will be provided to 
current Fund C participants by the 
posting of appropriate notices on em
ployee bulletin boards. Notice will be 
mailed to the last known address of 
other interested persons within such 
10 day period. A copy of the notice of 
proposed exemption will be distributed 
to all interested persons in the manner 
outlined above. . ¡a
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G eneral Information

The attention of interested persons 
is directed to the following:

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 
4975(c)(2) of the Code does not relieve 
a fiduciary or other party in interest 
or disqualified person from certain 
other provisions of the Act and the 
Code, including the general fiduciary 
responsibility provisions of section 404 
of the Act which require, among other 
things, that a fiduciary discharge his 
duties respecting the Plan solely in 
the interests of the participants and 
beneficiaries of the Plan and in a pru
dent fashion in accordance with sec
tion 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the Plan must 
operate for the exclusive benefit of 
the employees of the employer main
taining the Plan and their beneficia
ries;

(2) The proposed exemption, if 
granted, will not extend to transac
tions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(1)(F) of the Code;

(3) Before any exemption may be 
granted under section 408(a) of the 
Act and section 4975(c)(2) of the Code, 
the Department must find that the ex
emption is administratively feasible, in 
the interests of the Plan and of the 
rights of participants and beneficia
ries, and protective of the rights of 
participants and beneficiaries of the 
Plan; and

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other provi
sions of the Act and the Code, includ
ing statutory or administrative exemp
tions and transitional rules. Further
more, the fact that a transaction is 
subject to an administrative or statu
tory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction.

W ritten Comments and H earing 
R equests

All interested persons are invited to 
submit written comments or requests 
for a hearing on the proposed exemp
tion to the address and within the 
time period set forth above. All com
ments will be made a part of the 
record. Comments and requests for a 
hearing should state the reasons for 
the writer’s interest in the proposed 
exemption. Comments received will be 
available for public inspection with 
the application for exemption at the 
address set forth above.

P roposed E xem ption

Based on the facts and representa
tions set forth in the application, the 
Department is considering granting

the requested exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and 
in accordance with the procedures set 
forth in ERISA Procedure 75-1.

S ection I. T ransaction

Effective from January 1, 1975, until 
December 31, 1978, the restrictions of 
section 406(a)(1) and 406(b)(1) and
(b)(2) of the Act, and the taxes im
posed by section 4975(a) and (b) of the 
Code by reason of section 
4975(c)(1)(A) through (E) of the Code 
shall not apply to loans made by the 
Employer to Fund C provided that the 
conditions set forth in section II of 
this exemption have been met.

S ection II. Conditions

(a) The amounts borrowed have not 
exceeded the sums necessary to enable 
the trustee of Fund C to make re
quired distributions to participants.

(b) The annual rate of interest paid 
to the Employer by Fund C did not 
exceed the interest earned for the pre
vious year on those Fund C invest
ments valued at amortized cost.

The pending exemption, if granted, 
will be subject to the express condi
tions that the material facts and rep
resentations are true and complete, 
and that the application accurately de
scribes all material terms of the trans
action to be consummated pursuant to 
the exemption.

Signed at Washington, D.C. this 9th 
day of February, 1979.

Ian D. Lanoff,
Administrator for Pension and 

Welfare Benefit Programs, 
Labor-Management Services 
Administration, U.S. Depart
ment of Labor.

[FR Doc. 79-5005 Filed 2-13-79; 10:02 am]

[4 510 -29 -M ]

[Application No. D-682]

FRED & W AYNE'S CAR CARE CENTERS, IN C

Proposed Exemption fo r C ertain Transactions 
Invo lv ing the Profit Sharing Plan

AGENCY: Department of Labor.
ACTION: Notice of proposed exemp
tion.
SUMMARY: This document contains 
a notice of pendency before the De
partment of Labor (the Department) 
of a proposed exemption from the pro
hibited transaction restrictions of the 
Employee Retirement Income Secu
rity Act of 1974 (the Act) and from 
certain taxes imposed by the Internal 
Revenue Code of 1954 (the Code). The 
proposed exemption would exempt the 
sale by the Fred & Wayne’s Car Care 
Centers, Inc. Profit Sharing Plan and 
Trust (the Plan) of real property to a

party in interest and disqualified 
person with respect to the Plan, and 
the use of the same property by the 
party in interest and disqualified 
person from January 1, 1977, until the 
date the sale is consummated. The 
proposed exemption, if granted, would 
affect participants and beneficiaries of 
the Plan and other persons participat
ing in the transaction.
DATES: Written comments and re
quests for a public hearing must be re
ceived by the Department of Labor on 
or before March 16,1979.
ADDRESS: All writen comments and 
requests for a hearing (at least six 
copies) should be sent to: Office of Fi
duciary Standards, Pension and Wel
fare Benefit Programs, Room C-4526, 
U.S. Department of Labor, 200 Consti
tution Avenue, N.W., Washington,
D.C. 20216, Attention: Application No. 
D-682. The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension 
and Welfare Benefit Programs, U.S. 
Department of Labor, Room C-4677, 
200 Constitution Avenue, N.W., Wash
ington, D.C. 20216.
FOR FURTHER INFORMATION 
CONTACT

C. E. Beaver of the Department of
Labor (202) 523-8882. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: 
Notice is hereby given of the pendency 
before the Department of a proposed 
exemption from the restrictions of sec
tion 406(a) and 406 (b)(1) and (b)(2) of 
the Act and from the taxes imposed by 
section 4975 (a) and (b) of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code. The pro
posed exemption was requested in an 
application filed by the trustee of the 
Plan, the Bank of Commerce (the 
Trustee), located in Idaho Falls, 
Idaho, and the two fiduciaries and sole 
participants, Wayne J. Peterson and 
Fred Kvarfordt, Jr., pursuant to sec
tion 408(a) of the Act and section 
4975(c)(2) of the Code, and in accord
ance with the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975). This application was 
filed with both the Department and 
the Internal Revenue Service. Howev
er, effective December 31, 1978, sec
tion 102 of Reorganization Plan No. 4 
of 1978 (43 FR 47713, October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue ex
emptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department.

FEDERAL REGISTER, VOL. 44, N O . 34— FRIDAY, FEBRUARY 16, 1979



10144
- .. \

S u m m a r y  o f  F acts  and 
R e p r e s e n t a t io n s

The application contains facts and 
representations with regard to the 
proposed exemption which are sum
marized below. Interested persons are 
referred to the application on file with 
the Department for the complete rep
resentations of the applicants.

In 1976, Fred & Wayne’s Car Care 
Centers, Inc. (the Employer) curtailed 
its operations and liquidated its retail 
and wholesale operations. Accordingly, 
the Employes discharged all its em
ployees with the exceptions of Messrs. 
Kvarfordt, Jr. and Peterson. All other 
former participants in the Plan have 
been paid, in full, their entitled bene
fits under the Plan. These two individ
uals, in addition to being'the sole re
maining participants of the Plan, sole 
shareholders (each owns 50% of the 
shares) and employees of the Employ
er, comprise the Administrative Com
mittee of the Plan which directs the 
Trustee in making investments for the 
Plan.

On September 28, 1976, at the direc
tion of the Administrative Committee, 
the Plan purchased, pursuant to a 
Real Estate Sale Contract (the Agree
ment), a tract of land and the 50 to 75 
year old building thereon for $50,000 
from unrelated third parties, Mr. and 
Mrs. Kishiyama. Twelve thousand dol
lars of the purchase price was paid 
upon execution and delivery of the 
Agreement. The balance of the pur
chase price $38,000, together with in
terest thereon, at the rate of 8.25% 
from October 1, 1976, was to be due 
and payable in installments as follows: 
$5,000 with accrued interest on all 
unpaid balances by October 1, 1977, 
and $5,000 together with accrued in
terest on all unpaid balances on the 
first day of October of each year 
thereafter until the entire amount of 
principal and interest is fully paid. 
After January, 1977, the purchaser 
may accelerate payments, and such 
payments shall be applied to the last 
payments due under the agreement..

At the time of the purchase of the 
property, the tenent occupying the 
property was planning to vacate, and 
the Plan exepected to be able to. ine r̂- > 
pensively renovate the property for a 
new tenant with a long-term lease. 
However,' inspection of the building 
subsequent to the Plan’s purchase re
vealed deficiencies in the electrical 
and heating systems. City officials and 
electrical contractors indicated that it 
would require perhaps as much as 
$50,000 to remodel the building to sat
isfy a new tenant. An appropriate 
lessee was never found. An attempt to 
sell the property to unrelated third 
parties resulted in three indications of 
interest; however, none in excess of 
the $50,000 originally paid by the Plan 
because of the need for extensive ren-
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ovation and/or remodeling to make 
the building operable.

Mr Kvarfordt, Jr. now proposes to 
purchase the property for the use of 
his son. The Trustee and Mr. Peterson 
agreed to obtain two appraisals of the 
property and to compromise between 
the two to arrive at the sales price. 
Two individuals, with longstanding 
real estate experience in the communi
ty in which the property is located, 
submitted appraisals of $68,000.00 and 
$62,500.00, as of December 30, ^976, 
and January 11, 1977, respectively. Mr. 
Peterson, with the concurrence of the 
Trustee, has agreed to sell the proper
ty to Mr. Kvarfordt, Jr. for $65,000. It 
is proposed that the purchaser, Mr. 
Kvarfordt, Jr., will pay the Trustee in 
cash the difference between $65,000 
and the balance owing on the property 
under the Agreement; and, in addition, 
will pay the Trustee interest on the 
Plan’s equity in the property at 9% 
commencing with his use of the prop
erty and until the sale transaction is 
consummated. In addition, Mr. Kvar
fordt, Jr. will assume, pay and perform 
the obligations of the Agreement, and 
will indemnify, hold harmless, and 
defend the Trustee from any further 
obligations and responsibilities under 
the Agreement. No sales commission is 
to be paid by the Plan. In a formal in
strument, executed on May 23, 1977, 
both Mr. and Mrs. Kishiyama have ac
knowledged and agreed that they will 
accept the financial responsibility of 
Fred Kvarfordt, Jr., as to the assump
tion of all liabilities and obligations 
under the said Agreement in lieu of 
the obligations of the Trustee of the 
Plan.

N o t ic e  to  I n t e r e st e d  P e r s o n s

Notice of the proposed exemption as 
published in the F ederal R e g is t e r  will 
be delivered to each participant and 
the Trustee on or before March 5, 
1979.

G en era l  I n f o r m a t io n

The attention of interested persons 
is directed to the following:

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c)(2) of the Code does not relieve 
a fiduciary or other party in interest 
or disqualified person from certain 
other provisions of the Act and the 
Code, including any prohibited trans
action provisions to which the exemp
tion does not apply and the general fi
duciary responsibility provisions of 
section 404 of the Act which require, 
among other things, that a fiduciary 
discharge his duties respecting the 
plan solely in the interests of the par
ticipants and beneficiaries of the plan 
and in a prudent fashion in accord
ance with section 404(a)(1)(B) of the 
Act; nor does it affect the requirement

of section 401(a) of the Code that a 
plan must operate for the exclusive 
benefit of the employees of the em
ployer maintaining the plan and their 
beneficiaries;

(2) The proposed exemption, if 
granted, will not extend to transac
tions prohibited under section 
406(b)(3) of the Act, and section 
4975(c)(1)(F) of the Code;

(3) Before an exemption may be 
granted under section 408(a) of the 
Act and section 4975(c)(2) of the Code, 
the Department must find that the ex
emption is administratively feasible, in 
the interests of the plan and of its par
ticipants and beneficiaries and protec
tive of the rights of participants and 
beneficiaries of the plan; and

(4) The proposed exemption, if 
granted, will be supplemental to, and 
not in derogation of, any other provi
sions of the Act and the Code, includ
ing statutory or administrative exemp
tions and transitional rules. Further
more, the fact that a transaction is 
subject to an administrative or statu
tory exemption is not dispositive or 
whether the transaction is in fact a 
prohibited transaction.

W r it t e n  C o m m e n t s  and  H ea r in g  
R e q u e s t

All interested persons are invited to 
submit written comments or requests 
for a hearing on the proposed exemp
tion to the address and within the 
time period set forth above. All com-, 
ments will be made a part of the 
record. Comments and requests for a 
hearing should state the reasons for 
the writer’s interest in the proposed 
exemption. Comments received will be 
available for public inspection with 
the application for exemption at the 
address set forth above.

P r o po s e d  E x e m p t io n

Based on the facts and representa
tions set forth in the application, the 
Department is considering granting 
the requested exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and 
in accordance with the procedures set 
forth in ERISA Procedure 75-1. If the 
exemption is granted, the restrictions 
of section 406(a) and 406 (b)(1) and
(b)(2) of the Act and the taxes im
posed by section 4975(a) and (b) of thg 
Code, by reason of section 
4975(c)(1)(A) through (E) of the Code, 
shall not apply to the sale by the Plan 
for cash Or real property and the im
provements thereon known as 365 
Shoup Avenue, Idaho Falls, in Bonne
ville County, Idaho to Fred Kvarfordt, 
Jr. for not less than the greater of 
either a sales price of $65,000 or its 
fair market value at the time of the 
sale, and to the use of the same prop
erty by Fred Kvarfordt, Jr. from Janu
ary 1, 1977, until the date the sale is

FEDERAL REGISTER, VOL. 44, N O . 34— FRIDAY, FEBRUARY 16, 1979



NOTICES 10145
consummated for a rental not less 
than the greater of either 9% interest 
on the Plan’s equity in the real prop
erty or the fair market rental com
mencing with Mr. Kvarfordt, Jr.’s use 
of the real property and until the sale 
transaction is consummated.

The proposed exemption, if granted, 
will be subject to the express condi
tions that the material facts and rep
resentations contained in the applica
tion are true and complete, and that 
the application accurately describes all 
material terms of the transaction to be 
consummated pursuant to the exemp
tion.

Signed at Washington, D.C., this 8th 
day of February, 1979.

Ian D. Lanoff,
Administrator of Pension and 

Welfare Benefit Programs, 
Labor-Management Services 
Administration, U.S. Depart
ment of Labor.

[FR Doc. 79-5006 Filed 2-13-79; 10:02 am]

[7510-01-M ]
NATIONAL AERONAUTICS AND  

SPACE ADMINISTRATION

[Notice 79-17]

NASA ADVISORY COUNCIL (N A C )  
AERONAUTICS ADVISORY COMMITTEE

M eeting

The Informal Ad Hoc Advisory Sub
committee on Rotorcraft Design 
Methodology of the NAC Aeronautics 
Advisory Committee will meet March 
6-8, 1979, in Room 217, Building 200, 
NASA Ames Research Center, Moffett 
Field, California. The meeting will be 
open to the public up to the seating 
capacity of the room (approximately 
25 persons including Subcommittee 
members and participants).

The Subcommittee was established 
to assist the NASA in assessing the 
current adequacy of rotorcraft design 
methodology and recommend actions 
to reduce deficiencies through modifi
cation of the planned NASA research 
and technology program in rotorcraft 
aerodynamics, acoustics, structures, 
dynamics, propulsion system compo
nents, flight control, and avionics. The 
Chairperson is Mr. William B. Peck, 
and there are five members of the 
Subcommittee.

For further information, contact Mr. 
John F. Ward, Executive Secretary of 
the Subcommittee, Code RJL-4, NASA 
Headquarters, Washington, D.C. 20546 
(202/755-2375).

March 6, 1979
9:00 a.m. Introductory Remarks.
9:30 a.m. Summary of NASA Rotor

craft R&T Program, FY 1978 Ac
complishments, FY 79-80 Plans.

M arch 7, 1979

8:30 a.m. Continuation of Summary of 
NASA Rotorcraft Program Plans. 

10:30 a.m. Subcommittee Assessment 
of Current Adequacy of Rotorcraft 
Design Methodology.

1:00 p.m. Discussion of NASA FY 
1979-80 Rotorcraft R&T Program 
Plans; Draft Recommendations.

March 8, 1979
8:30 a.m. Preparation of Subcommittee 

Final Recommendations on NASA 
FY 1979-80 Rotorcraft R&T Pro
gram Plans, Other Conclusions.

11:30 a.m. Adjourn.
F rank J . S im ok aitis , 

Acting Associate Administrator 
for External Relations.

F ebruary 8, 1979.
[FR Doc. 79-5015 Filed 2-15-79; 8:45 am]

[7510 -01 -M ]

[Notice 79-16]

N A SA  W AGE COMMITTEE 

M eeting

Pursuant to the provisions of Sec
tion 10 of the Federal Advisory Com
mittee Act (Pub. L. 92-463), Notice is 
hereby given that a meeting of the Na
tional Aeronautics and Space Adminis
tration Wage Committee will be held 
on March 5, 1979.

The entire meeting is open to the 
public. It will convene at 1:30 p.m. and 
will be held in Room 226-B, 600 Inde
pendence Avenue, SW, Washington,
D.C.20546.

The Committee’s primary responsi
bility is to consider and make recom
mendations to the Director of Person
nel, National Aeronautics and Space 
Administration on all matters involved 
in the development and authorization 
of a wage schedule for the Cleveland, 
Ohio, Wage Area pursuant to Pub. L. 
92-392.

The approved agenda of the Com
mittee provides that it will review the 
survey specifications for the Cleve
land, Ohio, Wage Area which were rec
ommended by the Local Wage Com
mittee and will determine whether to 
recommend acceptance or modifica
tion of those survey specifications.

F rank J . S im ok aitis , 
Acting Associate Administrator 

for External Relations.
F ebruary 8, 1979.
[FR Doc. 79-5014 Filed 2-15-79: 8:45 am]

[7510 -01 -M ]

[Notice 79-18]

SPACE A N D  TERRESTRIAL APPLICATIONS
STEERING COMMITTEE (STASC), PROPOSAL
EVALUATION A DVISO RY SUBCOMMITTEE

M eeting

The Laser Geodynamics Satellite 
(Lageos) Panel of the STASC Proposal 
Evaluation Advisory Subcommittee 
will meet at the Goddard Space Flight 
Center, Greenbelt, Maryland 20771, on 
March 6 and 7, 1979. The meeting will 
be held in Room 200 of Building 26 
from 8:30 a.m. to 5:30 p.m. on each 
day. The Subcommittee will discuss, 
evaluate, and categorize the proposals 
submitted to NASA in response to the 
Announcement of Opportunity for in
vestigations using data to be obtained 
from its Laser Geodynamics Satellite 
(Lageos) with ground based laser sys
tems. Public discussion of the profes
sional qualifications of the proposers 
and their potential scientific contribu
tions to the Lageos Program would 
invade the privacy of the proposers 
and other individuals involved. Since 
the Subcommittee sessions will be con
cerned throughout with matters listed 
in 5 U.S.C. 552b(c)(6), as described 
above, it has been determined that the 
sessions should be closed to the public.

For further information, please con
tact Mr. Charles Finley, NASA Head
quarters, Washington, D.C. 20546, area 
code 202/755-3848.

F rank J . S im ok aitis , 
Acting Associate Administrator 

for External Relations.
F ebruary 9, 1979.
[FR Doc. 79-5016 Filed 2-15-79: 8:45 am]

[7510 -01 -M ]

[NASA Notice 79-19]

REMOTE SENSING FROM SPACE

Increased Invo lvem ent w ith  Private Sector

The Federal government has been 
conducting research and development 
of systems for remote sensing from 
space for the past several years. 
Remote sensing from space involves 
taking photo-like images and obtain
ing data on the earth and its environ
ment from orbiting spacecraft. The 
government is now interested in deter
mining how to increase the involve
ment of the private sector in such ac
tivities. At the request of the Presi
dent, an Interagency Task Force co
chaired by NASA and the Department 
of Commerce is developing a plan of 
action on how to encourage private in
vestments and direct participation in
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civil systems for remote sensing of the 
earth from space. This plan of action 
will be submitted to the Space Policy 
Review Committee (SPRC) for consid
eration and action. Expressions of in
terest in such systems may be ex
tended to include sensing of the 
oceans and/or atmosphere, if desired. 
Interest may involve the ownership 
and/or operation of the total system 
or any segment of it, e.g., spacecraft, 
space-to-ground communications links, 
data processing, data dissemination 
and storage, analytical services, etc.

The views of interested parties are 
solicited for consideration in develop
ing recommendations for a plan of 
action. The information desired in
cludes:

1. Incentives believed required from 
the Federal government, if any. Ac
tions recommended to the government 
to attract greater private participation 
and investment in this field.

2. Desirable institutional or corpo
rate arrangements.

3. Desirable and undesirable govern
ment regulation, if any.

4. A description of the remote sens-* 
ing system of choice and its capabili
ties, including area of coverage, resolu
tion, sensor frequency bands, frequen
cy of coverage.

5. Preferred, proposed, or required 
data products, both as to type and 
quantity.

6. Estimate of the markets for and 
uses of data products; overall market 
size as well as markets of special inter
est to you (both domestic and foreign); 
maket growth potential.

7. Estimates of the private invest
ment deemed necessary for the level 
of involvement envisioned, the avail
ability of investment capital.

8. Consideration of possible foreign 
competition and its effects.

9. Time frame in which private par
ticipation is considered feasible.

10. Any other information or views 
you believe should be considered.
- This information will also be used in 
a study of possible integration of 
Remote Sensing Systems chaired by 
NASA.

The Co-chairs of the Interagency 
Task Force are Mr. A. W. Frutkin, 
Code L, NASA Headquarters, Wash
ington, DC 20546, telephone: (202) 
755-3972 and Mr. W. Eskite, NOAA, 
Code OA1, Bldg. 5, Room 826, 6010 Ex
ecutive Blvd., Rockville, MD 20852, 
telephone: (301) 443-8680.

Submissions will be considered up to 
March 15, 1979, and should be ad
dressed to Mr. E. Z. Gray, Code L, 
NASA Headquarters, Washington, DC 
20546, telephone: (202) 755-8433.

Queries may be addressed to any of 
the above.

R obert A. F rosch, 
Administrator.

[FR Doc. 79-5086 Filed 2-15-79; 8:45 am]

[7555-01-M ]
NATIONAL SCIENCE FOUNDATION

A DVISO RY COMMITTEE O N  POST-INTERNA
TIO N AL PHASE OF OCEAN DRILLING (IP O D )
SCIENCE

Reestablishment

Pursuant to the Federal Advisory 
Committee Act (Pub. L. 92-463), it is 
hereby determined that the reestab
lishment of the Advisory Committee 
on Post-International Phase of Ocean 
Drilling (IPOD) Science is necessary, 
appropriate, and in the public interest 
in connection with the performance of 
the duties imposed upon the Director, 
National Science Foundation (NSF) by 
the National Science Foundation Act 
of 1950, as amended, and other appli
cable law. This determination follows 
consultation with the Committee Man
agement Secretariat, pursuant to the 
Federal Advisory Committee Act and 
OMB Circular No. A-63, Revised.
NAME OF COMMITTEE: Advisory 
Committee on Post-International 
Phase of Ocean Drilling (IPOD) Sci
ence.
PURPOSE: To evaluate, in the con
text of the national scientific effort, a 
proposed program of drilling, and re
lated activities, in the deep oceans for 
scientific purposes in the 1980’s and to 
make recommendations concerning 
the advisability of the National Sci
ence Foundation sponsoring such a 
program.
EFFECTIVE DATE OF REESTAB
LISHMENT AND DURATION: The 
reestablishment of the Committee is 
effective upon filing the charter with 
the Director, NSF, and the standing 
committees of Congress having legisla
tive jurisdiction of the Foundation. 
The life of the Committee is six 
months from the date of reestablish
ment.
MEMBERSHIP: The Committee will 
consist of 12 persons selected from the 
scientific community, the business 
sector and the general public. Mem
bers will be chosen so as to be reason
ably representative of competence in 
the broad range of issues to be ad
dressed, of the sexes, of minorities and 
of geographic regions in the United 
States.
OPERATION: The Committee will op
erate in accordance with provisions of 
the Federal Advisory Committee act 
(Pub. L. 92-463); NSF policy and pro
cedures, OMB Circular No. A-63, Re
vised, and other directives and instruc

tions issued in implementation of the 
Act.

R ichard C. Atkinson , 
Director.

F ebruary 12, 1979.
[FR Doc. 79-5088 Filed 2-15-79; 8:45 am]

[7555-01-M ]

ADVISORY COMMITTEE O N  SCIENCE A N D
SOCIETY

M eeting

In accordance with the Federal Advi
sory Committee Act, Pub. L. 92-463, as 
amended, the National Science Foun
dation announces the following meet
ing:
Name: Advisory Committee on Science and 

Society.
Date, time and place: March 9—9 a.m. to 5 

p.m., March 10—9 a.m. to 12:30 p.m., 
Room 540, National Science Foundation, 
1800 G Street, NW., Washington, D.C. 
20550.

Contact person: Marian Schemer, Adminis
trative Assistant, Office of Science and So
ciety, National Science Foundation, Rm. 
W-672, Washington, D.C. 20550, telephone 
202-282-7770.

Type of meeting: Open.
Purpose of meeting: To identify problems 

and priorities and to increase the effec
tiveness of the Office of Science and Soci
ety (OSS) and its constituent programs. 

Agenda:

M arch 9

9:00 Introductions
9:15 Science and Society Programs in the 

Context of Science Education—Dr. F. 
James Rutherford, Asst. Director, Science 
Education

9:45 The Tasks of the OSS and the Com
mittee—Dr. A. Morin, Director, OSS 

10:30 Ethics and Values in Science & Tech
nology: Program Review—Dr. W. Blan- 
pied, Program Director, EVIST 

11:15 Science for Citizens: Program 
Review—R. Hollander, Program Manager, 
SFC

12:00 Break
1:30 Public Understanding of Science: Pro

gram Review—G. Tressel, Program Direc
tor, PUOS

2:15 Discussion of Policy Issues and Tasks 
5:00 Adjournment

M arch 10
9:00 NSF Oversight Requirements and Pro

cedures—Dr. J. Fregeau, Director, Office 
of Audit and Oversight 

10:00 Science Education Oversight Proce
dures—A. Buccino, Director, Office of Pro
gram Integration

10:45 Discussion of OSS Oversight 
12:30 Adjournment
Summary minutes: May be obtained from 

the Committee Management Coordinator, 
Division of Financial and Administrative
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Management, Rm. 248, National Science 
Foundation, Washington, D.C. 20550

M. R ebecca W inkler , 
Committee Management 

Coordinator.
F ebruary 13, 1979.
[FR Doc. 79-5092 Filed 2-15-79; 8:45 am]

[7555-01-M ]

SUBCOMMITTEE O N  HISTORY A N D  PHILOS
OPHY OF SCIENCE OF THE ADVISORY C O M 
MITTEE FOR SOCIAL SCIENCES

M eeting

In accordance with the Federal Advi
sory Committee Act, Pub. L. 92-463, as 
amended, the National Science Foun
dation announces the following meet
ing:
Name: Subcommittee on History and Philos

ophy of Science of the Advisory Commit
tee for Social Sciences.

Date and time: March 9 and 10, 1978—9 a.m. 
to 5 p.m., both days.

Place: National Science Foundation, Room 
338, 1800 G Street, N.W., Washington, 
D.C. 20550.

Type of meeting: Closed 9:00 a.m.-5:00 p.m., 
March 9 and 10, 1978.

Contact person: Dr. Ronald J. Overmann, 
Associate Program Director for History 
and Philosophy of Science, Room 312, Na
tional Science Foundation, Washington, 
D.C. 20550, Telephone: (202) 632-4182. 

Summary minutes: May be obtained from 
the Committee Management Coordinator, 
Division of Financial and Administrative 
Management, Room 248, National Science 
Foundation, Washington, D.C. 20550. 

Purpose of subcommittee: To provide advice 
and recommendations concerning support 
for research in history and philosophy of 
science.

Agenda: To review and evaluate research 
proposals and projects as part of the selec
tion process for awards.

Reason for closing: The proposals being re
viewed include information of a propri
etary or confidential nature, including 
technical information; financial data, such 
as salaries; and personal information con
cerning individuals associated with the 
proposals. These matters are within ex
emptions (4) and (6) of 5 U.S.C. 552b(c), 
Government in the Sunshine Act. 

Authority to close meeting: This determina
tion was made by the Committee Manage
ment Officer pursuant to provisions of 
Section 10(d) of Pub. L. 92-463. The Com
mittee Management Officer was delegated 
the authority to make such determina
tions by the Acting Director, NSF, on Feb
ruary 18,1977.

M. R ebecca W inkler , 
Committee Management 

Coordinator.
F ebruary 13,1979.
[FR Doc. 79-5091 Filed 2-15-79; 8:45 am]

[7555-01-M ]

SUBCOMMITTEE FOR THE REVIEW OF 
G R A VITA TIO N AL PHYSICS

M eeting

In accordance with the Federal Advi
sory Committee Act, as amended, Pub. 
L. 92-463, the National Science Foun
dation announces the following meet
ing:
Name: Advisory Committee for Physics; 

Subcommittee for the Review of Gravita
tional Physics.

Date and time: March 8-9, 1979; 9:00 a.m. to 
5:00 p.m. each day.

Place: Room 341, National Science Founda
tion, 1800 G Street, N.W., Washington, 
D.C. 20550.

Type of meeting: Closed.
Contact person: Dr. Laura P. Bautz, Senior 

Staff Associate, Division of Physics, Room 
341, National Science Foundation, Wash
ington, D.C. 20550, Telephone (202) 632- 
4175.

Purpose of subcommittee: To provide pro
gram oversight concerning NSF support 
for research in gravitational physics.

Agenda: To review NSF Gravitational Phys
ics Program documentation as part of the 
program oversight function.

Reason for closing: The meeting will deal 
with a review of grants and declinations in 
which the Subcommittee will review mate
rials containing the names of applicant in
stitutions and principal investigators and 
privileged information from the files per
taining to the proposals. The meeting will 
also include a review of the peer review 
documentation pertaining to applicants. 
These matters are within exemptions (4) 
and (6) of 5 U.S.C. 552b(c), Government in 
the Sunshine Act.

Authority to close meeting: This determina
tion was made by the Director, NSF pur
suant to provisions of Section i(Xd) of the 
Federal Advisory Committee Act.

M. R ebecca W inkler , 
Committee Management 

Coordinator.
F ebruary 13,1979.
[FR Doc. 79-5089 Filed 2-15-79; 8:45 am]

[7590-01-M ]
NUCLEAR REGULATORY 

COMMISSION

ADVISO R Y COMMITTEE O N  REACTOR SAFE
GUARDS SUBCOMMITTEE O N  REGULATORY  
ACTIVITIES

M eeting

The March 7, 1979, meeting of the 
ACRS Subcommittee on Regulatory 
Activities has been rescheduled to be 
held on March 6, 1979, in Room 1046, 
1717 H St., N.W., Washington, DC 
20555. Notice of this meeting was pub
lished in the F ederal R egister on Jan
uary 19, 1979 (44 FR 4056).

In accordance with the procedures 
outlined in the F ederal R egister on 
October 4, 1978 (43 FR 45926) oral or 
written statements may be presented

by members of the public, recordings 
will be permitted only during those 
portions of the meeting when a tran
script is being kept, and questions may 
be asked only by members of the Sub
committee, its consultants, and Staff. 
Persons desiring to make oral state
ments should notify the Designated 
Federal Employee as far in advance as 
practicable so that appropriate ar
rangements can be made to allow the 
necessary time during the meeting for 
such statements.

The agenda for subject meeting 
shall be as follows:

T uesday, M arch 6,1979
(The Meeting Will Commence at 8:45 a.m.;

Open)
The Subcommittee will hear presentations 

from the NRC Staff and will hold discus
sions with this group pertinent to the fol
lowing:

(1) Draft Regulatory Guide 1.33, Revision 
3, “Quality Assurance Program Require
ments (Operation).”

(2) Draft Regulatory Guide 1.137, Revi
sion 1, “Fuel Oil Systems for Standby Diesel 
Generators.”

(3) Regulatory Guide 1.140, Revision 1, 
"Design, Testing, and Maintenance Criteria 
for Normal Ventilation Exhaust System Air 
Filtration and Adsorption Units of Light- 
Water-Cooled Nuclear Power Plants.”

(4) Regulatory Guide 1.143, Revision 1, 
“Design Guidance for Radioactive Waste 
Management Systems, Structures, and Com
ponents Installed in Light-Water-Cooled 
Nuclear Power Plants.”

Other matters which may be of a 
predecisional nature relevant to reac
tor operation or licensing activities 
may be discussed following this ses
sion.

Persons wishing to submit written 
statements regarding Regulatory 
Guides 1.140, Revision 1, and 1.143, 
Revision 1, may do so by providing a 
readily reproducible copy to the Sub
committee at the beginning of the 
meeting. However, to insure that ade
quate time is available for full consid
eration of these comments at the 
meeting, it is desirable to send a readi
ly reproducible copy of the comments 
as far in advance of the meeting as 
practicable to Mr. Gary R. Quittsch- 
reiber (ACRS), the Designated Federal 
Employee for the meeting, in care of 
ACRS, Nuclear Regulatory Commis
sion, Washington, D.C. 20555 or tele
copy them to the Designated Federal 
Employee (202-634-3319) as far in ad
vance of the meeting as practicable. 
Such comments shall be based upon 
documents on file and available for 
public inspection at the NRC Public 
Document Room, 1717 H Street, N.W., 
Washington, DC 20555.

Further information regarding 
topics to be discussed, whether the 
meeting has been cancelled or resched
uled, the Chairman’s ruling on re
quests for the opportunity to present 
oral statements and the time allotted
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therefor can be obtained by a prepaid 
telephone call to the Designated Fed
eral Employee for this meeting, Mr. 
Gary R. Quittschreiber, (téléphoné 
202-634-3267) between 8:15 a.m. and 
5:00 p.m., EST.

Dated: February 13, 1979.
J ohn C. H oyle, 

Advisory Committee 
Management Officer.

[FR Doc. 79-5123 Filed 2-15-79; 8:45 am]

[6325-01-M ]
PRESIDENT'S COMMISSION ON  

WHITE HOUSE FELLOWSHIPS

MEETING

Pursuant to Pub. L. 92-463, notice is 
hereby given that Regional Selection 
Meetings for the President’s Commis
sion on White House Fellowships will 
be held in each of eleven U.S. cities be
ginning March 8, 1979. The date and 
place of each meeting is as follows:

Friday, March 9, 1979, 8:00 a.m.,wOffice of 
Personnel Management, William J. Green, 
Jr., Federal Building, Room 3400, 600 
Arch Street, Philadelphia, Pennsylvania.
Friday, March 9, 8:30 a.m., Hyatt Regen
cy—Dallas, 300 Reunion, Dallas, Texas.
Tuesday; March 13, 9:00 a.m., Office of 
Personnel Management, 1900 “E” Street, 
N.Wy Washington, D.C.
Wednesday, March 14, 8:00 a.m., John C. 
Kluzinski Building, 230 S. Dearborn, Chi
cago, Illinois.
Wednesday, March 14, 8:00 a.m., Levi 
Strauss & Co., 2 Embarcadero Center, San 
Francisco, California.
Friday, March 16, 8:00 a.m., Office of Per
sonnel Management, Federal Office build
ing, 916 Second Avenue, Seattle, Washing
ton.
Tuesday, March 20, 8:30 a.m., Office of 
Personnel Management, Denver Federal 
Center, Building 20, Denver, Colorado.
Tuesday, March 20, 8:00 a.m., Office of 
Personnel Management, John W. McCor
mack Post Office and Courthouse Build
ing, Room 1038, Boston, Massachusetts.
Thursday, March 22, 8:30 a.m., Allied 
Chemical Corporation, 1221 Avenue of the 
Americas, New York, New York.
Tuesday, March 27, 8:00 a.m., Office of 
Personnel Management, 1520 Market 
Street, St. Louis, Missouri.
Saturday, March 31, 8:30 a.m., Rich’s Ex
ecutive Offices, 45 Broad Street, 5th 
Floor, Atlanta, Georgia.
These selection meetings are part of 

the screening process of the White 
House Fellowship program. In these 
meetings, selected applicants to the 
program are interviewed by a panel of 
eight to ten outstanding community 
leaders in each region. At the conclu
sion of the interviews, each regional 
panel recommends to the President’s 
Commission on White House Fellow

ships those candidates who should 
continue in the competition.

It has been determined that, due to 
the very nature of the screening proc
ess where personnel records and confi
dential character references must be 
used, the content of these meetings 
falls within the provisions of Title 5 of 
the United States Code, section 
552b(c)(6), and that these meetings 
will be closed to the public.

Additional .information concerning 
these meetings may be obtained by 
contacting Gerry Néwman, Adminis
trative Officer, The President’s Com
mission on White House Fellowships, 
1900 “E” Street, N.W., Room 1308, 
Washington, D.C. 20415, (202-653- 
6263).

W. Landis J ones,
Director.

D etermination T o Close M eetings of the
P resident’s Commission  on W hite  H ouse
F ellowships

The regional selection meetings of the 
President’s Commission on White House 
Fellowships are part of the screening proc
ess leading to the selection of individuals for 
White House Fellowships. In these meet
ings, selected applicants to the program are 
interviewed by a panel of eight to ten out
standing community leaders in each region. 
The panel also reviews confidential files and 
character references which we believe are 
exempt from disclosure under the provi
sions of the Freedom of Information and 
Privacy Acts. At the conclusion of the inter
views, each regional panel recommends to 
the President’s Commission on White House 
Fellowships those candidates who should 
continue in the competition.

These meetings are covered by the provi
sions of the Federal Advisory Committee 
Act; Pub. L. 92-463. That act provides that 
meetings may be closed to the public only as 
provided for by subsection (c) of section 
552b of title 5, United States Code. That 
section contains the ten exemptions to the 
open meeting requirements of the “Govern
ment in the Sunshine Act.” Exemption (6) 
permits closing of meetings where they 
would “disclose information of a personal 
nature when disclosure would constitute a 
clearly unwarranted invasion of personal 
privacy:”

It is hereby determined that the regional 
selection meetings of the President’s Com
mission on White House Fellowships are 
concerned with personal information as de
scribed in exemption (6) above. Accordingly, 
the regional panel meetings of the Commis
sion to be held between March 9 and March 
31, 1979, shall be closed to the public.

Alan K . Campbell, 
Director,

Office of Personnel Management.
F ebruary 8, 1979.
[FR Doc. 79-5115 Filed 2-15-79; 8:45 am]

[8010-01-M ]
SECURITIES AND EXCHANGE 

COMMISSION

[Release No. 15562; SR-Amex-78-26] 

AM ERICAN STOCK EXCHANGE, INC.

O rder Approving Proposed Rule Change  

F ebruary 9, 1979.
On November 24, 1978, the American 

Stock Exchange, Inc. (“Amex”), 86 
Trinity Place, New York, New York 
10006, filed with the Commission, pur
suant to Section 19(b)(1) of the Securi
ties Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(l) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule 
change which would amend Section 
152 of the Amex Company Guide. Cur
rently, companies with stock listed on 
the Amex are not required to pay the 
continuing annual listing fee during 
the initial calendar year of listing. 
This proposal would authorize the 
Amex to charge listed companies the 
continuing annual fee on a pro-rata 
basis during the initial calendar year 
of listing.

Notice of the proposed rule change 
together with the terms of substance 
of the proposed rule change was given 
by publication of a Commission Re
lease (Securities Exchange Act Re
lease No. 34-15383, December 5, 1978) 
and by publication in the F ederal 
R egister (44 FR 1807, January 8, 
1979). All written statements with re
spect to the proposed rule change 
which were filed with the Commission 
and all written communications which 
may be withheld from the public in ac
cordance with the provisions of 5 
U.S.C. 552) were ma^e available to the 
public at the Commission’s Public Ref
erence Room.

The Commission finds that the pro
posed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder ap
plicable to national securities ex
changes, and in particular, the re
quirements of Section 6 and the rules 
and regulations thereunder. Specifical
ly, the proposed rule change provides 
for an equitable allocation of reason
able fees among issuers using the facil
ities of the Amex.

It is therefore ordered, Pursuant to 
Section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and it hereby is, approved.

For the Commission, by the division 
of Market Regulation pursuant to del
egated authority.

G eorge A. F itzsimmons, 
Secretary.

[FR Doc. 79-5058 Filed 2-15-79; 8:45 am]
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[8010-01-M]
[Release No. 34-15550; Pile No. SR-Amex- 

79-23

AM ERICAN STOCK EXCHANGE, INC.

Self-Regulatory O rganization; Proposed Rule 
Change

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
“Act”), 15 U.S.C. 78s(b)(l), as amended 
by Pub. L. No.. 94-29, 16 (June 4, 1975), 
notice is hereby given that on January 
25, 1979 the above-mentioned self-reg
ulatory organization filed with the Se
curities and Exchange Commission a 
proposed rule change as follows:
Statement of T erms of S ubstance of 

the P roposed R ule Change

Article IV, Section 1(e) of the Amex 
Constitution provides that the Amex 
shall not be liable to any member for 
the conduct of business except as may 
be specifically provided by rule with 
regard to facilities for the electronic 
transmission of orders. Proposed 
Amex Rule 60 provides that the Amex 
shall assume responsibility for: (1) 
Failure by its clerks to deliver to the 
specialist in a timely fashion messages 
received on the floor through the Post 
Execution Reporting (“PER”) or 
Amex Options Switch (“AMOS”) sys
tems, and (2) errors by its clerks in en
tering message responses for transmis
sion off the floor: Provided, The mes
sages are clearly and accurately com
municated to the clerks. The total 
extent of the Amex liability arising 
under proposed Rule 60 is limited to 
$10,000 for all claims by all members 
in the aggregate on a single day and 
$35,000 for all claims by all members 
in the aggregate during a single calen
dar month, with provisions made for 
proration of claims exceeding such 
amounts. The proposal provides that a 
member initiating transmission of a 
message through PER or AMOS is re
sponsible for the message to the point 
that a legible copy is received on the 
floor. Thereafter, the specialist as
sumes responsibility for the message 
to the point that a proper response is 
entered into the system for transmis
sion. Thereafter, the initiating 
member bears all further responsibili
ty-

Amex’s S tatement of B asis and 
P urpose

The basis and purpose of the forego
ing proposed rule change is as follows:

PER (Post Execution Reporting) 
and AMOS (Amex Options Switch) are 
systems which route orders from Ex
change members’ upstairs offices to 
the Exchange Floor; PER for stocks 
and AMOS (when implemented) for 
options.

The purpose of proposed Rule 60 is 
to enable the Exchange to assume lia
bility, subject to certain specified 
limits and conditions, for those losses 
incurred by members in their use of 
the Exchange’s PER and AMOS sys
tems which result from errors or omis
sions of Exchange employees responsi
ble for processing and handling PER 
and AMOS orders on the Floor. The 
proposed rule is authorized under Ar
ticle IV, Section 1(e) of the Exchange 
Constitution, which provides that the 
Exchange shall not be liable to any 
member for losses arising out of his 
use of Exchange facilities for the con
duct of his business, except as may be 
specifically provided by rule with 
regard to Exchange facilities for the 
electronic transmission of orders.

The proposed rule is designed to pro
vide for an equitable allocation of 
losses arising out of members’ use of 
PER and AMOS and thereby to en
courage the use of these electronic 
order transmission facilities, which 
will tend to enhance competition and 
facilitate development of a national 
market system. Therefore, the pro
posed rule is consistent with Section 
6(b) of the Act.
Comments R eceived F rom M embers,

P articipants, or O thers on P ro
posed R ule Change

The proposed rule was developed 
with the guidance and advice of the 
Exchange’s Trading Floor Operations 
Committee, a membership committee 
consisting of representatives of spe
cialist and floor broker firms and 
firms engaging in a general securities 
business with the public.

B urden on Competition

The Amex has determined that no 
burden on competition will be imposed 
by the proposed rule change.

The foregoing rule change has 
become effective, pursuant to Section 
19(b)(3) of the Securities Exchange 
Act of 1934. At any time within sixty 
days of the filing of such proposed 
rule change, the Commission may 
summarily abrogate such rule change 
if it appears to the Commission that 
such action is necessary or appropriate 
in the public interest, for the protec
tion of investors, or otherwise in fur
therance of the purposes of the Secu
rities Exchange Act of 1934.

Interested persons are invited to 
submit written data, views and argu
ments concerning the foregoing. Per
sons desiring to make written submis
sions should file 6 copies thereof with 
the Secretary of the Commission, Se
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L

Street, NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi
pal office of the above-mentioned self- 
regulatory organization. All submis
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before 
March 9,1979.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G eorge A. F itzsim m ons, 
Secretary.

F ebruary 5,1979.
[FR Doc. 79-5067 Filed 2-15-79; 8:45 am]

[8010-01-M ]

[Release No. 6023; 18-33]

ARNOLD & PORTER PROFIT-SHARING PLAN  
A N D  TRUST

Filing o f Application fo r an  O rder Exempting  
From Provisions o f Section 5 o f the Act In
terests or Participations

F ebruary 8,1979.
Notice is hereby given that Arnold & 

Porter, a law firm organized as a part
nership under the laws of the District 
of Columbia, on January 22, 1979, filed 
an application for an exemption from 
the registration requirements of the 
Securities Act of 1933 (the “Act”) for 
participations or interests issued in 
connection with the Arnold & Porter 
Profit-Sharing Plan and Trust (the 
“Plan”), 1229 Nineteenth Street, N.W., 
Washington, D.C. 20036. All interested 
persons are referred to that applica
tion, which is on file with the Commis
sion, for the facts and representations 
contained therein, which are summa
rized below.

Introduction

Applicant’s Plan is a profit-sharing 
plan available to all employees (includ
ing partners) of the Applicant who 
have completed three years of service. 
Participation in the plan is voluntary. 
Applicant states that presently contri
butions made under the Plan are made 
by the Applicant on a noncontributory 
basis. However, Applicant is presently 
considering amending the Plan to 
permit optional personal contributions 
by participants of up to 10% of their 
compensation, subject to certain limi
tations. The participant’s contribu
tions would be allocated to a separate 
account established for each partici
pant. Applicant states that the pro
posed amendment will not be imple
mented until receipt of an exemptive 
order of the Commission under Sec
tion 3(a)(2) of the Act. Also, Applicant 
states that the Plan is of the type 
commonly referred to as a “Keogh” 
plan, which covers persons (in this
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case, Applicant’s partners) who are 
employees within the meaning of Sec
tion 401(c)(1) of the Internal Revenue 
Code of 1954, as amended (the 
“Code”), and, therefore, is excepted 
from the exemption provided by Sec
tion 3(a)(2) of the Act for interests or 
participations in certain employee 
benefit plans of corporate employers.

Section 3(a)(2) of the Act provides, 
however, that the Commission may 
exempt from the provisions of Section 
5 of the Act any interest or participa
tion issued in connection with a pen
sion or profit-sharing plan which 
covers employees some or all of whom 
are employees within the meaning of 
Section 401(c)(1) of the Code, if and to 
the extent that the Commission deter
mines this to be necessary or appropri
ate in the public interest and consist
ent with the protection of investors 
and the purposes fairly intended by 
the policy and provisions of the Act.

D escription  and Administration op 
the P lan

Applicant states that the Plan is 
subject to the provisions of the Em
ployee Retirement Income Security 
Act of 1974 (“ERISA”); Applicant rep
resents that pursuant to the disclosure 
requirements under ERISA, it makes 
available to those individuals eligible 

, to participate a summary plan descrip- 
N tion and a summary annual report 

containing financial statements of the 
Plan audited by Elmer, Pox, West- 
heimer & Co. The Plan has received a 
determination letter, from the Internal 
Revenue Service (“IRS”) that it is 
qualified under Section 401(a) of the 
Internal Revenue Code, as amended. 
The proposed amendment to permit 
voluntary contributions will not be im
plemented until the issuance by the 
IRS of a determination as to the con
tinued qualification of the Plan, as so 
amended.

Applicant states that, under the 
Plan, each year Applicant contributes 
out of net earning on behalf of each 
participant an amount equal to the 
lesser of (a) 7Vfe% (in the case of a 
partner who so elects, 2Vz% or 5%) of 
that part of a participant’s base salary 
not in excess of $100,000, or (b) $7,500. 
In the event that the total amount to 
be contributed is greater than the net 
earnings (as defined) for the contribu
tion period, the amount to be contrib
uted will be reduced to an amount 
equal to the net earnings for the con
tribution period. The Plan also pro
vides that Applicant may unilaterally 
suspend or discontinue such contribu
tions.

Applicant represents that employer 
contributions to the Plan are invested 
by three individual Trustees chosen by 
the firm. At present, the three Trust
ees are partners of Applicant. The 
Trustees are empowered to appoint an

administrator to assist in the Adminis
tration of the Plan, The Business 
Manager of Applicant serves as admin
istrator.

Applicant states that the American 
Bar Retirement Association Master 
Trust (“ABRA Master Trust”) is part 
of the Plan, and that the Trustees of 
the Plan have cause a portion of the 
funds of the Plan to be invested under 
the ABRA Master Trust. According to 
Applicant, the assets of the ABRA 
Master Trust are invested presently 
through The Equitable Life Assurance 
Society of the United States in either 
an Equity (Common Stock) Account or 
a Fixed Income Account, or any com
bination of the Accounts, at the choice 
of the participant. Applicant states 
that the offering of the ABRA Master 
Trust is registered under the Act, and 
current prospectuses are available pur
suant to such registration. The re
mainder of Plan assets are invested in 
certificates of deposit and a guaran
teed investment contract issued by an 
insurance company.

Applicant states that, under the pro
posed amendment to the Plan, the 
Trustees of the Plan will select one or 
more permitted investment media in 
which the voluntary personal contri
butions of participants will be invest
ed. Applicant represents that each 
such investment medium will be either 
registered under the Act or exempt 
from such registration, and that it is 
the intention of the Trustees at all 
times to provide each participant in 
the Plan with the most current pro
spectus for any permitted Securities 
Act-registered investment medium. 
The participant will have full discre
tion to elect to have his voluntary per
sonal contributions in such account in
vested in one or more of the invest
ment alternatives selected by the 
Trustees for such voluntary contribu
tions. A participant’s voluntary contri
butions will be fully vested at all 
times.

Applicant states that the exemption 
from registration provided by Section 
3(a)(2) of the Act is not available be
cause of the participation in the Plan 
of Applicant’s partners, who are “em
ployees” within the meaning of Sec
tion 401(e)(1) of the Code.

Applicant submits that the limita
tion on the exemption contained in 
Section 3(a)(2) of the Act appears to 
have resulted primarily from a con
cern on the part of Congress that 
plans commonly known as “Keogh” or 
“HR-10“ plans are complex invest
ment vehicles which could be sold by 
sponsoring financial institutions to 
self-employed individuals who might 
be unable to protect adequately their 
interests and those of their participat
ing employees. It is Applicant’s opin
ion that the Plan does not present the 
risks associated with the sale of inter

ests or participations in multi-employ
er plans by financial institutions with 
which Congress appeared to be con
cerned.

Applicant’s Plan is not a uniform 
prototype or master plan to be mar
keted by a sponsoring financial institu
tion or promoter to numerous unrelat
ed self-employed persons. According to 
Applicant, while the Plan authorizes 
the Trustees to invest funds in the 
ABRA Master Trust, the ABRA 
Master Trust is fully registered under 
the Act. Applicant also represents that 
all investment media in which the vol
untary personal contributions will be 
invested will be either registered 
under the Act or exempt from such 
registration.

Applicant states that it maintains 
extensive administrative control over 
the Plan, and that it is engaged in fur
nishing legal services which nécessar- 
ily involve financially sophisticated 
and complex matters and is able to 
represent adequately the interests of 
the participants in the Plan. Applicant 
also states that the Plan is subject to 
the fiduciary standards of ERISA and 
will provide a substantial amount of 
descriptive and financial information 
concerning the Plan to participants. 
Applicant states that it has not dis
tributed and does not intend to distrib
ute to Plan participants any type of 
promotional material regarding the 
Plan, and it has not actively solicited 
and does not intend to solicit volun
tary contributions.

Applicant concludes that, under the 
circumstances, granting the requested 
exemptive order would be appropriate 
in the public interest, consistent with 
the protection of investors and the 
purposes fairly intended by the policy 
and provisions of the Act.

Notice is further given that any in
terested person may, not later than 
March 5, 1979, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa
nied by a statement as to the nature of 
his interest, the reason for such re
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi
ties and Exchange Commission, Wash
ington, D.C. 20549. A copy of such re
quest shall be served personally or by 
mail upon Applicant at the address 
stated above. Proof of such service (by 
affidavit or, in the case of an attorney 
at law, by certificate) shall be filed 
contemporaneously with the request. 
An order disposing of the application 
will be issued as of course following 
March 5, 1979, unless the Commission 
thereafter orders a hearing upon re
quest or upon the Commission’s own 
motion. Persons who request a hear-
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ing, or advice as to whether a hearing 
is odered,, will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof.

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority.

G eorge A. F itzsimmons, 
Secretary.

[FR Doc. 79-5072 Filed 2-15-79; 8:45 am]

[8010-01-M ]

BOSTON STOCK EXCHANGE, INC.

Applications for Unlisted Trading Privileges  
and o f O pportun ity fo r Hearing

F ebruary 6, 1979.
The above named national securities 

exchange has filed applications with 
the Securities and Exchange Commis
sion pursuant to Section 12(f)(1)(B) of 
the Securities Exchange Act of 1934 
and Rule 12f-l thereunder, for unlist
ed trading privileges in the securities 
of the companies as set forth below, 
which securities are listed and regis
tered on one or more other national 
securities exchanges:
Wyly Corporation (New), Common Stock, 

$.10 Par Value, File No. 7-5069.
Fluor Corporation ' (Delaware), Common 

Stock, $0.62 Vi Par Value, File No. 7-5079. 
UNC Resources, Inc. (VA), Common Stock, 

$.20 Par Value, File No. 7-5071.
SAVIN Corporation (Deleware), Common 

Stock, $.10 Par Value, File No. 7-5072. 
ALCO Standard Corporation, Common 

Stock, No Par Value, File No. 7-5077.
Barry Wright Corporation, Common Stock, 

$1 Par Value, File No. 7-5078.
Bates Manufacturing Company, Inc., 

Common Stock, $5 Par Value, File No. 7- 
5079.

Caesar’s World, Inc., Common Stock, $0.10 
Par Value, File No. 7-5080. v 1

Cessna Aircraft Co., Common Stock, $1 Par 
Value, File No. 7-5081.

Charter Company (The), Common Stock, $1 
Par Value, File No. 7-5082.

Church’s Fried Chicken, Common Stock, 
$0.12 Par Value, File No. 7-5083.

Computer Sciences Corporation, Common 
Stock, $1 Par Value, File No. 7-5084.

Data Terminal Systems, Inc., Common 
Stock, $0.20 Par Value, File No. 7-5085. 

Hall (Frank B.) & Co., Inc., Common Stock, 
$0.50 Par Value, File No. 7-5086.

Hanes Corporation, Common Stock, $1 Par 
Value, File No. 7-5087;

International Reptifier Corporation, 
Common Stock, $1 Par Value, File No. 7- 
5088.

Levi Strauss & Co., Common Stock, $1 Par 
Value, File No. 7-5089.

Maryland Cup Corporation, Capital Stock, 
$1 Par Value, File No. 7-5090.

Parker Drilling Company, Common Stock, 
$1 Par Value, File No. 7-5091.

Playboy Enterprises, Inc., Common Stock, 
$1 Par Value, File No. 7-5092.

Prime Computer Inc., Common Stock, 
$.0125 Par Value, File No. 7-5093.

Sambo’s Restaurant, Inc., Common Stock, 
No Par Value, File No. 7-5094.

Saxon Industries, Inc., Common Stock, 
$0.25 Par Value, File No. 7-5095.

Shaklee Corporation, Common Stock, No 
Par Value, File No. 7-5096.

Storage Technology Corp., Common Stock, 
$1 Par Value, File No. 7-5097.

Sun Company, The, Common Stock, No Par 
Value, File No. 7-5098.

Texas International Co., Common Stock, 
$0.25 Par Value, File No. 7-5099.

United Inns, Inc., Common Stock, $1 Par 
Value, File No. 7-5100.

Webb (Del E.) Corp., Common Stock, No 
Par Value, File No. 7-5101.

Wickes Corporation (The), Common Stock, 
$2.50 Par Value, File No. 7-5102.
Upon receipt of a request, on or 

before March 6, 1979, from any inter
ested person, the Commission will de
termine whether the applications with 
respect to the companies named shall 
be set down for hearing. Any such re
quest should include a brief statement 
as to the title of the security in which 
the person is interested, the nature of 
his interest in making the request, and 
the position which he proposes to take 
at the hearing, if ordered. In addition, 
any interested person may submit his 
views or any additional facts bearing 
on the said application by means of a 
letter addressed to the Secretary, Se
curities and Exchange Commission, 
Washington, D.C. 20549 not later than 
the date specified. If no one requests a 
hearing with respect to the particular 
application, such application will be 
determined by order of the Commis
sion on the basis of the facts stated 
therein and other information con
tained in the official files of the Com
mission pertaining thereto.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G eorge A. F itzsim m ons, 
Secretary.

[FR Doc. 79-5073 Filed 2-15-79; 8:45 am]

[8010-01-M ]

[Release No. 15561; SR-CBOE-78-33] 

C HICA G O  BOARD OPTIONS EXCHANGE, IN C  

O rder A pproving Proposed Rule Change  

F ebruary 9,1979.
On December 14, 1978, the Chicago 

Board Options Exchange, Incorporat
ed (the “CBOE”) LaSalle at Jackson, 
Chicago, Illinois 60604, filed with the 
Commission,. pursuant to Section 
19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78(s)(b)(l) (the 
“Act”) and Rule 19b-4 thereunder, 
copies of a proposed rule change to 
amend three rules of the CBOE. First, 
Rule 3.15(c) would be amended to 
expand the scope of claims by mem
bers that can be satisfied out of the 
proceeds of the sale of a CBOE mem
bership. Second, Rule 16.3 would be 
amended to provide that the time

during which a suspended member 
may seek reinstatement by vote of the 
Membership Committee is six months 
in the case of a suspension due to op
erating difficulty, and thirty days in 
the case of a suspension due to finan
cial difficulty. Finally, certain minor 
technical amendments would be made 
to Rule 16.4 to conform it to the pro
posed changes in Rule 16.3.

Notice of the proposed rule change 
together with the terms of substance 
of the proposed rule change was given 
by publication of a Commission Re
lease (Securities Exchange Act Re
lease No. 34-15432, December 22, 1978) 
and by publication in the F ederal 
R egister (44 FR 1809, January 8, 
1979). All written statements with re
spect to the proposed rule change 
which were filed with the Commission 
and all written communications relat
ing to the proposed rule change be
tween the Commission and any person 
were considered and (with the excep
tion of those statements or communi
cations which may be withheld from 
the public in accordance with the pro
visions of 5 U.S.C. 552) were made 
available to the public at the Commis
sion’s Public Reference Room.

The Commission finds that the pro
posed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder ap
plicable to national securities ex
changes, and in particular, the re
quirements of Section 6, and the rules 
and regulations thereunder.

It is therefore ordered, Pursuant to 
Section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and it hereby is, approved.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G eorge A. F itzsim m ons, 
Secretary.

[FR Doc. 79-5059 Filed 2-15-79; 8:45 am]

[8 010 -01 -M ]

[Release No. 10587; 812-4414]

DREYFUS INCOM E TRUST (FIRST SHORT TERM 
SERIES A N D  SUBSEQUENT SERIES) A N D  
DREYFUS SERVICE CORP.

Filing o f Application fo r an O rder o f  
Exemption

F ebruary 8,1979.
Notice is hereby given that The 

Dreyfus Income Trust (First Short 
Term Series and Subsequent Series) 
(“Trust”), a unit investment trust reg
istered under the Investment Compa
ny Act of 1940 (“Act”), and its spon
sor, Dreyfus Service Corporation 
(“Sponsor”) (Sponsor and Trust collec
tively referred to as “Applicants”), 600 
Madison Avenue, New York, New York 
10022, filed an application on Decem-
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ber 29, 1978, and amendments thereto 
on January 25 and February 2, 1979, 
pursuant to Section 6(c) of the Act for 
an order of the Commission exempting 
Trust from compliance with the initial 
net worth requirements of Section 
14(a) of the Act and exempting the 
secondary market operations of Spon
sor from the provisions of Rule 22c-l 
under the Act. All interested persons 
are referred to the application on file 
with the Commission for a statement 
of the representations contained 
therein, which are summarized below.

The Trust previously has filed a reg
istration statement on Form S-6 under 
the Securities Act of 1933 for units of 
fractional undivided interest of The 
Dreyfus Income Trust, First Short 
Term Series to be offered to investors 
at a public offering price set forth in 
the prospectus included in said Regis
tration Statement. The Securities Act 
Registration Statement for the First 
Short Term Series was declared effec
tive on January 16,1979. Securites Act 
Registration Statements for the 
Second and Third Short Term Series 
were filed on January 18, 1979 and 
January 23, 1979, respectively, but 
have not yet become effective. "The 
Trust has previously filed a Notifica
tion of Registration on Form N-8A 
and a Registration Statement* on Form 
N-8B-2 under the Act relating to all 
Series of the Trust. Said Registration 
Statement on Form N-8B-2 was de
clared effective on January 16,1979.

Each Series of the Trust will be gov
erned by a trust agreement (“Agree
ment”) under which the Sponsor (or 
any succeeding sponsor or sponsors) 
will act as such, The Bank of New 
York will act as trustee (“Trustee”), 
and Interactive Data Services, Inc. will 
act as evaluators (“Evaluator”). Each 
Agreement will contain standard 
terms and conditions of trust common 
to all Series.

Pursuant to each Agreement, the 
Sponsor will deposit with the Trustee 
in excess of $5,000,000 principal 
amount of certificates of deposit, in
cluding contracts and cash for the pur
chase of certain of such certificates 
(“Certificates of Deposit”). The Trust
ee will deliver-to the Sponsor a certifi
cate for Units representing the entire 
ownership of each Series. The Units 
will then be offered for sale to the 
public by the Sponsor.

All of the Certificates of Deposit de
posited with the Trustee will be certi
ficates of deposit of domestic banks, 
and London branches of domestic 
banks, with assets in excess of 
$3,000,000,000 and having maturities 
of approximately six months. The Cer
tificates of Deposit will not be pledged 
or be in any other way subjected to 
any debt by Applicants at any time 
after the Certificates of Deposit are 
deposited with the Trustee.

Each Series will consist of Certifi
cates of Deposit, such Certificates of 
Deposit as may continue to be held 
from time-to-time in exchange or sub
stitution for any of the Certificates of 
Deposit in those cases in which ex
change or substitution is required 
under the circumstances, accrued and 
undistributed interest and undistrib
uted cash. Certain of the Certificates 
of Deposit may from time to time be 
sold under the special circumstances 
set forth in the Agreement or may be 
redeemed or may mature in accord
ance with their terms. The proceeds 
from such dispositions will be distrib
uted to Unitholders and not reinvest
ed. The application states that there is 
and will be no provision in any Agree
ment for the sale and reinvestment of 
the Certificates of Deposit, and that 
such activity will not take place.

Each Unit for a particular Series will 
represent a fractional undivided inter
est in that Series and will be redeem
able. In the event that any Unit shall 
be redeemed, the portion of the frac
tional undivided interest represented 
by each Unit outstanding will be in
creased. Units will remain outstanding 
until redeemed or until the termina
tion of the Agreement. The Agree
ment may be terminated by 100% 
agreement of the Unitholders of the 
Series. The application states that 
there is no provision in the Agreement 
for the issuance of any Units after the 
initial offering of Units.

Section 14(a)
Section 14(a) of the act requires, in 

substance, that a registered invest
ment company (a) have a net worth of 
at least $100,000 prior to making a 
public offering of its securities, (b) 
have previously made a public offering 
and at that time have had a net worth 
of $100,000 or (c) have made arrange
ments for at least $100,000 to be paid 
in by 25 or fewer persons before ac
ceptance of public subscriptions, and 
that arrangements will be made 
whereby any amount so paid in, as 
well as any sales load, will be refunded 
to any subscriber on demand in the 
event the net proceeds so received by 
the company do not result in the com
pany’s having a net worth of at least 
$100,000 within 90 days after its regis
tration statement becomes effective.

Applicants have consented to the en
tering of an order which is applicable 
only to any series of the Trust whose 
Registration Statement under the Se
curities Act of 1933 is declared effec
tive subsequent to the entering of tire 
above-mentioned order and the Spon
sor agrees to hold for the term of the 
appropriate Series in excess of the 
$100,000 in Units for each series whose 
Registration Statement under the Se
curities Act of 1933 is declared effec

tive prior to the entering of the above- 
mentioned order.

Trust seeks an exemption from the 
provisions of Section 14(a) in order 
that it may make a public offering of 
Units of future Series as described 
above without complying with the re
quirements of Section 14(a). In con
nection with the requested exemption 
from Section 14(a), Trust represents 
that at the date of deposit of the Cer
tificates of Deposit for each Series and 
before any Unit of that Series is of
fered to the public, each Series will 
have a net worth in excess of 
$5,000,000 represented by the market 
value of the Certificates of Deposit on 
that date. The application further 
states that the Sponsor has agreed to 
refund, on demand and without deduc
tion, all sales charges paid by purchas
ers of Units in the initial public offer
ing of a Series if, within 90 days from 
the time that the Registration State
ment under the Securities Act of 1933 
relating to such Series becomes effec
tive, either (i) the net worth of such 
Series shall be reduced to less than 
$100,000, or (ti) the Series shall have 
been terminated. The Sponsor further 
agrees, in such event, to refund any 
sales charge to any purchaser of Units 
purchased from the Sponsor or any 
dealer participating in the underwrit
ing on demand and without deduction. 
Finally, Applicants contend that the 
intended course of conduct of the 
Sponsor demonstrates that the cre
ation of the Trust will take place in a 
responsible way by responsible per
sons.

Rule 22c-1 %
Rule 22c-l, adopted pursuant to Sec

tion 22(c) of the Act, provides, in perti
nent part, that redeemable securities 
of registered investment companies 
must be sold, redeemed, or repur
chased at a price based on current net 
asset value (computed on each day 
during which the New York Stock Ex
change is open for trading not less fre
quently than once daily as of the time 
of the close of trading on such Ex
change) which is next computed after 
receipt of a tender of such security for 
redemption or of an order to purchase 
or sell such security. The Sponsor, 
while it claims it is not obligated to do 
so, intends to maintain, for a specified 
time period disclosed in the prospectus 
for each Series, a market for the Units 
following the initial public offering 
period by continuously offering to 
purchase Units and selling those Units 
owned by it. These purchases and 
sales will usually be made at prices 
equal to the net asset value per unit of 
the Trust as detemined by the Evalu
ator once each week. Evaluation will 
be made at the expense of the Trust. 
Applicants contend that additional 
evaluations would be so costly as to
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constitute a substantial financial loss 
to the Trust, and thus the Unith
olders.

The Sponsor has undertaken to 
adopt a procedure whereby the Evalu
ator, without a formal evaluation, will 
provide the Sponsor with estimated 
evaluations on trading days. In the 
case of a repurchase, if the Evaluator 
cannot state that the previous Friday’s 
price is at least equal to the current 
bid price, the Sponsor will order, and 
the Trust will pay for, a full evalua
tion which shall determine the repur
chase price. In case of resale by the 
Sponsor, if the Evaluator cannot state 
that the previous Friday’s price is no 
more than one-half point ($5.00 per 
$1,000.00 principal amount of underly
ing certificates of deposit) greater 
than the current offering price, a full 
evaluation will be ordered, thus, a 
Unitholder wishing to sell his Unit will 
not receive less from the Sponsor than 
he might have received from the Trust 
upon redemption, and a purchaser of 
such Units from the Sponsor will not 
pay more for a Unit than approxi
mately the current net asset value per 
Unit.

The secondary market activities of 
the Sponsor, which may buy Units, 
and the manner for the acquisition by 
investors of new Units, may be deemed 
to violate Rule 22c-l because of the 
absence of daily pricing. Applicants 
submit that the purposes of Rule 22c- 
1 will not be offended by the Sponsor’s 
secondary market activities. Appli
cants represent that the pricing of 
Units by the Sponsor in the secondary 
market will in no way dilute the assets 
of the Trust, and that Unitholders will 
benefit from the Sponsor’s pricing 
procedure in the secondary market, 
since they will normally receive a 
higher repurchase price for their 
Units than they could by redeeming 
their Units at the current net asset 
value and that this will be accom
plished without the cost burden to the 
Trust of daily evaluations of the unit 
redemption value. Applicants also 
state that speculation in Units of any 
Series is unlikely because price 
changes are limited in respect to the 
kind of Certificates of Deposit which 
will be held by such Series.

The Applicants represent that until 
such time as the order is issued, the 
Sponsor will continue to price daily 
and otherwise comply with the for
ward pricing requirements of Rule 
22c-l.

Section 6(c) of the Act provides, in 
part, that the Commission may, upon 
application, conditionally or uncondi
tionally exempt any person, security, 
or transaction, or any class or classes 
of persons, securities, or transactions 
from any provisions of the Act or of 
any rule or regulation under the Act, 
if and to the extent such exemption is

necessary or appropriate in the public 
interest and consistent with the pro
tection of investors and the purposes 
fairly intended by the policy and pro
visions of the Act.

Notice is further given that any in
terested person may, not later than 
March 5, 1979, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa
nied by a statement as to the nature of 
his interest, the reason for such re
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi
ties and Exchange Commission, Wash
ington, D.C. 20549. A copy of such re
quest shall be served personally or by 
mail upon Applicants) at the 
address(es) stated above. Proof of such 
service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be 
filed contemporaneously with the re
quest. As provided by Rule 0-5 of the 
rules and regulations promulgated 
under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear
ing upon request or upon the Commis
sion’s own motion.

Persons who request a hearing, or 
advice as to whether a hearing is or
dered, will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof.

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority.

G eorge A. F itzsim m ons, 
Secretary.

[FR Doc. 79-5080 Filed 2-15-79; 8:45 ami

[8010-01-M ]

[File No. 81-414]

ERIE CORP.

Application Pursuant to  Section 1 2 (h ) o f the  
Securities Exchange Act o f 1934 and O ppor
tun ity  fo r Hearing

F ebruary 6, 1979.
Notice is Hereby Given that Erie 

Corporation (“Applicant”) has filed an 
application pursuant to Section 12(h) 
of the Securities Exchange Act of 
1934, as amended (the “1934 Act”) for 
exemption from the filing require
ments of Sections 13, 12(g) and 15(d) 
of the 1934 Act.

The Application states in part:
(1) The Applicant was an Indiana 

corporation subject to the reporting 
provisions ©f Sections 13, 12(g) and 
15(d) of the 1934 Act;

(2) As a result of a reorganization in 
May 1978, Applicant has only one 
common stockholder; and

(3) There is no public market for Ap
plicant’s securities.

In the absence of an exemption, Ap
plicant is required to file certain re
ports with the Commission pursuant 
to Sections 13, 12(g) and 15(d) of the 
1934 Act, including an annual report 
on Form 10-K for the fiscal year 
ended May 31, 1978. Applicant argues 
that no useful purpose would be 
served in filing the required periodic 
reports.

For a more detailed statement of the 
information presented, all persons are 
referred to said application which is 
on file in the office of the Commission 
at 1100 L Street, NW., Washington, 
D.C. 20549.

Notice is further given that any in
terested person not later than March 
5, 1979 may submit to the Commission 
in writing his views or any substantial 
facts bearing on this application or the 
desirability of a hearing thereon. Any 
such communication or request should 
be addressed: Secretary, Securities and 
Exchange Commission, 500 North 
Capitol Street, NW., Washington, D.C. 
20549, and should state briefly the 
nature of the interst of the person 
submitting such information or re
questing the hearing, the reason for 
such request, and the issues of fact 
and law raised by the application 
which he desires to controvert.

Persons who request a hearing or 
advice as to whether a hearing is or
dered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. At 
any time after said date, an order 
granting the application may be issued 
upon request or upon the Commis
sion’s own motion.

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority.

G eorge A. F itzsim m ons, 
Secretary.

[FR Doc. 79-5074 Filed 2-15-79; 8:45 am]

[8 010 -01 -M ]

[File No. 81-417]

HUNT BUILDING CORP.

Application pursuant to  Section 1 2 (h ) o f the  
Securities Exchange Act o f 1934 and O ppor
tun ity  fo r Hearing

F ebruary 6,1979.
Notice is Hereby Given that Hunt 

Building Corporation, (“Applicant”) 
has filed an application pursuant to 
Section 12(h) of the Securities Ex
change Act of 1934, as amended (the 
“1934 Act”) for exemption from the
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filing requirements of Sections 13 and 
15(d) of the 1934 Act.

The Application states in part:
(1) The Applicant is a Delaware cor

poration subject to the reporting pro
visions of Sections 13 and 15(d) of the 
1934 Act;

<2) As a result of a merger and offer 
to purchase in February 1973, Appli
cant has no common stockholder, and 
24 Class A shareholders; and

(3) There is no public market for Ap
plicant’s securities.

In the absence of an exemption, Ap
plicant is required to file with the 
Commission pursuant to Sections 13 
and 15(d) of the 1934 Act, an annual 
report on Farm 10-K for the fiscal 
year ended August 31, 1978. Applicant 
argues Chat no useful purpose would 
be served in filing the required period
ic report.

For a more detailed statement of the 
information presented, all persons are 
referred to said application which is 
on file in the office of the Commission 
at 1100 L Street, NW., Washington, 
D.C. 20549.

Notice is further given that any in
terested person not later .than March 
5, 1979 may submit to the Commission 
in writing his views or any substantial 
facts bearing on this application or the 
desirability of a hearing thereon. Any 
such communication or request should 
be addressed: Secretary, Securities and 
Exchange Commission, 500 North 
Capitol Street NW., Washington, D.C. 
20549, and should state briefly the 
nature of the interest of the person 
submitting such information or re
questing the hearing, the reason for 
such request, and the issues of fact 
and law raised by the application 
which he desires to controvert.

Persons who request a hearing or 
advice as to whether a hearing is or
dered will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof. At 
any time after said date, an order 
granting the application may be issued 
upon request or upon the Commis
sion's own motion.

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority.

G eorge A. F itzsim m ons, 
Secretary.

[FR Doc. 79-5075 Filed 2-15-79; 8:45 ami

[8010-01-M ]
[Release No. 10580; 812-41531

HU SCO BROADCASTING & ELECTRONICS
CORP. A N D  HUSCO CABLEVIStON CORP.

Filing o f A pplication fo r O rder G ranting  
Exemptions From Provisions

F ebruary 6, 1979.
Notice is hereby given that Husco 

Broadcasting and Electronics Corpora
tion ("Company") and Husco Cablevi- 
sion Corporation (“Subsidiary”) (col
lectively “Applicants”), 31 West Sixth 
Avenue, Huntington, West Virginia 
25701, West Virginia corporations, 
filed an application on July 7, 1977, 
and amendments thereto on June 6, 
1978 and November 17, 1978, pursuant 
to Section 8(c) of the Investment Com
pany Act of 1940 (“Act” ) for an order 
exempting Applicants from Sections 
8(b), 10, 12(d)(1), 13, 16, 17(h), 18 
(except UXitt, 19, 20, 30, 31, 32 and 
34(a) of the Act. All interested persons 
are referred to the application on file 
with the Commission for a statement 
of the representations contained 
therein, which are summarized below.

Applicants state that until June 1, 
1977, Company and Subsidiary, which 
is wholly owned by Company, were en
gaged in the business of operating 
cable television systems in the areas of 
Huntington and Barhoursville, West 
Virginia. On June 1, 1977, pursuant to 
agreements entered into on March 7» 
1977 (“Agreement”), Applicants sold 
substantially all their assets to Cen
tury Huntington Company (“Cen
tury”), a wholly owned subsidiary of 
Century Communications Corpora
tion, in exchange for $2,500,000 in 
cash and secured promissory notes 
(“Notes”) in the principal amount of 
$1,500,000. The Notes bear interest at 
the rate of 5% per year, payable quar
terly beginning September 1,, 1977, 
with principal payable in ten equal, 
annual, successive installments begin
ning in 1985. The Notes contain provi
sions for offsetting claims indemnified 
by Applicants against payments on the 
Notes and grant Century first refusal 
rights in connection with any pro
posed disposition of a Note. Applicants 
represent that there is no market for 
the Notes.

The application states that the only 
assets of the Applicants are the Notes 
and $43,000 in cash. Applicants repre
sent that the cash, and principal and 
interest payments on the Notes, will 
be distributed to the Company’s stock
holders to the extent not used to pay 
expenses of the Applicants, including 
pending litigation.

Applicants state that Company has 
only 336 shareholders of record. There 
is virtually no trading in its shares. 
Applicants further represent that 
their certificates of incorporation do 
not contemplate investment company

activity, that they have no security an
alyst, trading staff or investment de
partment, and that none of their offi
cers or directors is in the investment 
company or securities business.

Without conceding that Applicants 
are investment companies as defined 
in the Act, Applicants request that 
they be exempted from Sections 8(b), 
19, 12(d)(1), 13, 16, 17(h), 18 (except 
18(0), 19, 20, 30, 31,32 and 34(a) of the 
Act pursuant to Section 8(c).

Sections 8(b) and 13
Section 8(b), in substance, requires 

that every registered investment com
pany file with the Commission a regis
tration statement in such form and 
containing such information and docu
ments as prescribed by Commission 
rules and regulations. Section 13 gen
erally makes it unlawful for a regis
tered investment company to change 
its subclassification under the Act, 
engage in certain business activities, 
deviate from its stated investment 
policy, or change the nature of its 
business so as to cease to be an invest
ment company unless authorized by a 
majority of its outstanding voting se
curities. Applicants assert that the 
preparation of the registration state
ment contemplated by Section 8<b) 
would involve a substantial expense 
and is not required by the public inter
est or for the protection of investors 
since the Company and the Subsidiary 
have virtually no assets other than the 
Notes and are not engaged in any ac
tivities other than answering tele
phone calls, communicating with 
shareholders, paying bills, preparing 
tax returns and arranging for pay
ments and litigation concerning ad
justments under the Notes. Applicants 
state that the provisions of Section 13 
should not apply to them since they 
will merely hold the Notes and will 
not be filing a registration statement 
as required by Section 8(b) of the Act 
if the requested order is granted.

S ections 10,16 and 17(h)
Section 10, as here pertinent, sets 

forth minimum standards respecting 
the composition of the board of direc
tors of a registered investment compa
ny and limits the circumstanoes in 
which an investment company may do 
business with its directors, officers, 
and employees or affiliates of such 
persons. Section 16 sets forth the pro
cedures for the election of directors of 
a registered investment company and 
for filling vacancies on the boards of 
directors of such companies, and re
quires, among other things, that direc
tors be elected by the holders of the 
outstanding voting securities of suoh 
companies at an annual or special elec
tion meeting. Applicants state that be
cause of the limited role of the direc
tors of the Company and the Subsidi-
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ary, there is no need and no public in
terest to be served by imposing on the 
Company and Subsidiary the expense 
of either shareholder meetings to elect 
directors or the burdens of Section 10.

Section 17(h) provides, in part, that 
no instrument pursuant to which a 
registered investment company is or
ganized or administered shall contain 
any provision protecting any director 
or officer of such company against any 
liability to the company or to its secu
rity holders to which he would other
wise be subject by reason of willful 
misfeasance, bad faith, gross negli
gence or reckless disregard of the 
duties involved in the conduct of his 
office. Applicants contend that the 
public interest and protection of inves
tors do not require that they incur the 
expense or burden of compliance with 
the restrictions on exculpation in Sec
tion 17(h).

S ections 12(d)(1), 18 and 19
Section 12(d)(1) prohibits a regis

tered investment company in certain 
circumstances, from acquiring more 
than a limited interest in another in
vestment company or from selling or 
otherwise disposing of securities issued 
by it to another investment company. 
Section 18 generally prescribes the cir
cumstances under which an invest
ment company may issue senior securi
ties and otherwise organize its capital 
structure. Applicants represent that 
although it appears that Section 
12(d)(1) would not prohibit the Com
pany from holding shares of the Sub
sidiary, an exemption should be grant
ed under this section in order to elimi
nate any question of improper conduct 
by Applicants. Furthermore, because 
of the limited role of the Company 
and Subsidiary, Applicants believe 
that compliance with the provisions of 
Section 12(d)(1) and of Section 18 are 
not required by the public interest or 
for the protection of investors. Simi
larly, because the Company and the 
Subsidiary merely serve as conduits 
for interest payments, Applicants con
tend that the restrictions on dividends 
and other distributions contained in 
Section 19 are not in the stockholders’ 
interest.

S ections 20, 30, 31, 32 and 34(a)
Applicants contend that it is appro

priate to exempt them from Sections 
20, 30, 31, 32 and 34(a) of the Act. Ap
plicants state that in light of the ex
pense that compliance with the rules 
adopted under Section 20(a) would in
volve, they should not be required to 
comply with requirements concerning 
proxy solicitation. Section 30 requires 
registered investment companies to 
file with the Commission and distrib
ute to their shareholders various peri
odic reports; Section 31 requires that 
various books and records be main

tained by registered investment com
panies; Section 32 establishes proce
dures for the selection of accountants; 
and Section 34(a) prohibits the de
struction or falsification of reports 
and records required to be preserved 
under the Act. Applicants submit that 
neither the public interest nor share
holder protection justifies the expense 
and burden compliance with these rec
ordkeeping requirements would in
volve, particularly in light of the un
dertakings agreed to by Applicants as 
set forth below.

Applicants have agreed, in the event 
the Commission grants their applica
tion, that the Commission’s order may 
be issued subject to the following con
ditions:

1. Applicants will not pay any remu
neration in the future to their officers 
and directors or any advisory board 
and will notify the Commission at the 
time of any changes in their officers 
or directors.

2. Applicants will not issue any 
common stocks or senior securities.

3. Applicants will not underwrite se
curities, purchase or sell real estate or 
commodities, or make loans or borrow 
money without the vote of a majority 
of the outstanding securities of the 
Company and the Subsidiary: Pro
vided, That (a) for purposes of this 
sentence, acquiring or disposing of the 
real estate securing the Notes shall 
not be deemed to involve a purchase 
or sale of real estate, and (b) the Com
pany and the Subsidiary may borrow 
funds for current expenses without 
such vote.

4. Applicants will not engage in any 
activities except in connection with 
the collection of principal and interest 
on the Notes, the exercise of their 
rights under the Notes, and the liqui
dation and dissolution of the Compa
ny.

5. Applicants will distribute quarter- . 
ly principal and interest payments re
ceived pursuant to the Notes to the 
extent that the funds received are not 
required for the payment of current 
expenses of the Company and Subsidi
ary.

6. Applicants will notify the Com
mission at the time of any change in 
the custody of the Notes, will furnish 
the Commission with the name and 
address of any new custodian arid will 
notify the Commission 60 days prior 
to their selling or otherwise disposing 
of any of the Notes.

7. Applicants will distribute to the 
stockholders of the Company each 
year the federal income tax returns of 
the Company and the Subsidiary and 
will file with the Commission their 
Federal income tax returns, including 
an unaudited balance sheet and 
income statement, for each fiscal year 
commencing with the fiscal year in 
which such order is issued.

8. Applicants will preserve the rec
ords used in preparing such tax re
turns until the Notes have been paid 
in full and will permit the Commission 
to inspect their operations, including 
their accounts, books and records and 
custody arrangements established for 
the Notes and any other of their 
assets.

9. Applicants annually will furnish 
the Commission with a list of their 
stockholders and indicate the persons 
who own more than 5% of the respec
tive outstanding shares.

Section 6(c) of the Act provides, in 
part, that the Commission by order 
upon application, may conditionally or 
unconditionally exempt any person, 
security, or transaction from any pro
vision or provisions of the Act and 
rules thereunder if, and to the extent 
that, such exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of in
vestors and the purposes fairly intend
ed by the policy and provisions of the 
Act.

Notice is further given that any in
terested person may, not later than 
March 2, 1979, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa
nied by a statement as to the nature of 
his interest, the reason for such re
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he bé notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi
ties and Exchange Commission. Wash
ington, D.C. 20549. A copy of such re
quest shall be served personally or by 
mail upon Applicant(s) at the 
address(es) stated above. Proof of such 
service (by affidavit, or in case of an 
attomey-at-law, by certificate) shall be 
filed contemporaneously with the re
quest. As provided by Rule 0-5 of the 
rules and regulations promulgated 
under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear
ing upon request or upon the Commis
sion’s own motion. Persons who re
quest a hearing, or advice as to wheth
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear
ing (if ordered) and any postpone
ments thereof.

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority.

G eorge A. F itzsim m ons, 
Secretary.

[FR Doc. 79-5068 Filed 2-15-79; 8:45 am)
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[8010-01 -M ]

[Rel. No. 10586; 812-4408] 

tN A  INVESTMENT SECURITIES, IN C  

Application

F e b r u a r y  8, 1979.
Notice is hereby given that INA In

vestment Securities, Inc. (“Appli
cant”), Three Parkway, Philadelphia, 
PA 191(11, a closed-end diversified in
vestment company registered under 
the Investment Company Act of 1940 
(“Act”), filed an application on De
cember 15, 1978, pursuant to Section 
6(c) of the Act for an order of the 
Commission declaring that Dr. Dan M. 
McGill, a director of the Applicant, 
shall not be deemed an “interested 
person” of the Applicant or its invest
ment manager, INA Capital Manage
ment Corporation, within the meaning 
of Section 2(a)(19) of the Act by 
reason of his status as a trustee of The 
Northwestern Mutual Life Insurance 
Company. All interested persons are 
referred to the application on file with 
the Commission for a statement of the 
representations contained therein, 
which are summarized below.

The application states that Dr. 
McGill is Chairman of the Insurance 
Department, Wharton School of the 
University of Pennsylvania, and has 
been a director of the Applicant since 
it was organized in 1972. On May 24, 
1978, Dr. McGill was elected a trustee 
of The Northwestern Mutual Life In
surance Company (“Northwestern”). 
NML Corporation is a wholly-owned 
subsidiary of Northwestern. NML 
Equity Services, Inc. (“Equity”), a 
wholly-owned subsidiary of NML Cor
poration, is a broker-dealer registered 
with the Commission under the Secu
rities Exchange Act of 1934 (“1934 
Act”). The application states that Eq
uity’s securities activities are limited 
to the distribution of variable annuity 
contracts under separate accounts ex
cluded from the definition of “invest
ment company” by virtue of Section 
3(c)( 11) of the Act and to occasional 
portfolio transactions for Northwest
ern and its corporate affiliates.

Section 2(a)( 19) of the Act, in perti
nent part, defines an interested person 
of an investment company, and of an 
investment adviser of an investment 
company, to include a broker or dealer 
registered under the 1934 Act or an af
filiated person of such broker or 
dealer. Section 2(a)(3) of the Act, in 
pertinent part, defines an “affiliated 
person” of another person to include 
any person directly or indirectly con
trolling such other person.

Dr. McGill might, at present, be 
deemed an “interested person” of both 
the Applicant and its investment man
ager as that term is defined in Section 
2(a)(19) of the Act if, by virtue of his 
affiliation with Northwestern, he were

deemed to be a controlling person of 
Northwestern’s indirect subsidiary, 
Equity. Applicant contends, however, 
that Dr. McGill is not a controlling 
person of Equity as that term is de
fined in Section 2(a)(3) of the Act.

Applicant states that Dr. McGill is 
only one of 30 trustees of Northwest
ern and is a member of the Trustees’ 
Insurance Product and Marketing 
Committee. The Insurance Product 
and Marketing Committee may from 
time to time consider some of the 
Northwestern products which are mar
keted by Equity. In that context, Dr. 
McGill is one of eight committee mem
bers who would be involved in giving 
consideration to such products. Appli
cant states that although the North
western trustees review and authorize 
the filing of registration statements 
covering the variable annuities, mat
ters pertaining directly to Equity 
occupy a small portion of the trustees’ 
attention. The assets managed by 
Equity amount to approximately 
$75,000,000 while the total assets of 
Northwestern are about 9.6 billion dol
lars.

Applicant submits that Dr. McGill’s 
position as a trustee of Northwestern 
or as a member of a committee of the 
Board of Trustees under the circum
stances described should not cause 
him to be deemed an interested person 
of Applicant or its investment man
ager. Applicant also asserts that relief 
provided by Rule 2a-5 under the Act, 
which generally states that a person is 
not an “interested person” of an in
vestment company solely by virtue of 
his affiliation with a broker if such a 
broker limits his activities to the dis
tribution of investment company secu
rities, would be available except for 
Equity’s involvement in the distribu
tion of variable annuity contracts 
under separate accounts which are ex
cluded from the definition of “invest
ment company” under Section 3(c)(ll) 
and in occasional portfolio transac
tions for Northwestern and its corpo
rate affiliates. Although the technical 
requirements of Rule 2a-5 are not sat
isfied, Applicant contends that the re
quested exemption is consistent with 
the policy behind the rule.

Section 6(c) of the Act provides that 
the Commission, by order upon appli
cation, may conditionally or uncondi
tionally exempt any person or transac
tion from the provisions of the Act or 
of any rule or regulation thereunder, 
if and to the extent that such exemp
tion is necessary or appropriate in the 
public interest and consistent with the 
protection of investors and the pur
poses fairly intended by the policies 
and provisions of the Act.

Notice is further given that any in
terested person may, not later than 
March 5, 1979, at 5:30 p.m., submit to 
the Commission in writing a request

for a hearing on the matter accompa
nied by a statement as to the nature of 
his Interest, the reason for such re
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be*notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi
ties and Exchange Commission, Wash
ington, D.C. 20549. A copy of such re
quest shall be served personally or by 
mail upon Applicant(s) at the 
address(es) stated above. Proof of such 
service (by affidavit, or in case of an 
attomey-at-law, by certificate) shall be 
filed contemporaneously with the re
quest. As provided by Rule 0-5 of the 
rules and regulations promulgated 
under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear
ing upon request or upon the Commis
sion’s own motion. Persons who re
quest a hearing, or advice as to wheth
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear
ing (if ordered) and any postpone
ments thereof.

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority.

G e o r g e  A. F it z s im m o n s , 
Secretary.

[FR Doc. 79-5071 Filed 2-15-79; 8:45 am]

[8010 -01 -M ]
[Release No. 10579; 812-4208] 

INSTITUTIONAL U Q U ID  ASSETS

Filing o f Application for O rder Rescinding Prior 
O rder o f the Commission; Reinstating A pp li
cation fo r Exemptions To Enable the Use o f 
A m ortized Cost Valuation; Reinstating Prior 
Tem porary O rder o f Exemption; and Rein
stating O rder fo r Hearing

F e b r u a r y  6, 1979.
Notice is hereby given that Institu

tional Liquid Assets (“ILA”),1 a 
“money market fund” registered 
under the Investment Company Act of 
1940 (“Act”) as an open-end, diversi
fied, management investment compa
ny, filed an application on January 5, 
1979, and an amendment thereto on 
January 12, 1979. The application re
quests an order pursuant to Ejections 
6(c) and 38(a) of the Act: (1) Rescind
ing, as to ILA, the Commission’s order 
of October 26, 1978 (Investment Com
pany Act Release No. 10451), which 
order (a) permitted ILA and its princi-

1 ILA, a Massachusetts business trust, suc
ceeded to the business of its predecessor, In
stitutional Liquid Assets, Inc., a Maryland 
corporation, on December 31, 1978. Where 
appropriate, references herein to ILA shall 
be deemed to refer to such predecessor.
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pal underwriter to calculate ILA’s per 
share price to the nearest one cent on 
a $1.00 share value, and (b) cancelled 
the hearing previously ordered with 
respect to ILA’s application for ex
emptions to enable .it to utilize amor
tized cost valuation; (2) reinstating 
ILA’s application for exemptions to 
enable the use of amortized cost valua
tion; (3) reinstating, as to ILA, the 
Commission’s order of November 28, 
1977 (Investment Company Act Re
lease No. 10027), which order granted, 
on a temporary basis, ILA’s applica
tion for exemptions to enable the use 
of amortized cost valuation; and (4) re
instating, as to ILA, the Commission’s 
order of April 12, 1978 (Investment 
Company Act Release No. 10201), 
which set down for a consolidated 
hearing, ILA’s application for exemp
tions to enable the use of amortized 
cost valuation. All interested persons 
are referred to the application on file 
with the Commission for a statement 
of the representations contained 
therein, which are summarized below.

ILA states that on May 31, 1977, the 
Commission published an interpreta
tion (Investment Company Act Re
lease No. 9786) (“Release No. 9786”) 
concerning the valuation of portfolio 
securities by money market funds in 
which it expressed, among other 
things, the view that money market 
funds should not determine the fair 
value of short-term debt portfolio se
curities with remaining maturities of 
greater than 60 days on an amortized 
cost basis. ILA further states that, on 
October 14, 1977, it filed an applica
tion for an order, pursuant to Section 
6(c) of the Act, exempting it from the 
provisions of Section 2(a)(41) of the 
Act, and Rules 2a-4 and 22c-l there
under, and exempting its principal un
derwriter, Salomon Brothers, from the 
provisions of Rule 22c-l, to enable ILA 
to calculate its net asset value per 
share using the amortized cost method 
of valuation. On November 8, 1977, a 
notice of the filing of such application 
was issued (Investment Company Act 
Release No. 10000), giving interested 
persons until November 29,1977, to re
quest a hearing: Subsequent to the 
filing of requests for hearing on the 
matter, the Commission, on November 
28, 1977, issued an order (Investment 
Company Act Release No. 10027) 
which permitted ILA, on a temporary 
basis, to use the amortized cost valua
tion method, subject to certain condi
tions. Such order was to remain in 
effect until final disposition of ILA’s 
application, including any judicial 
review thereof. Twelve other money 
market funds filed similar applications 
prior to April 12, 1978, and 11 such 
funds received similar temporary ex
emptions. 2

*See Investment Company Act Release 
Nos. 10027 (November 28, 1977), 10161 
(March 17, 1978), and 10190 (April 5, 1978).

On April 12, 1978, the Commission 
issued an order for hearing on the ap
plications (Investment Company Act 
Release No. 10201) and, pursuant to 
Rule 10 of the Commission’s rules of 
practice (17 CFR 201.10), consolidated 
for hearing the proceedings on all 
such applications.3 Prior to the com
mencement of the hearing, ILA and 
eight of the other applicant funds in 
the hearing, entered into, with the 
companies which had requested the 
hearing, a Joint Agreement to Amend 
Applications and to Withdraw Objec
tions Thereto (“Joint Agreement”). 
Based upon the terms of the Joint 
Agreement, ILA and the 8 other appli
cant funds filed amended applications.

ILA states that such amended appli
cations requested orders of the Com
mission, pursuant to Section 6(c) of 
the Act, exempting each of the funds 
from the provisions of Rules 2a-4 and 
22c-l under the Act to permit ILA and 
the other funds to calculate net asset 
values per share to the nearest one 
cent on share values of $1.00 (“penny 
rounding”). In all other respects, port
folio securities were to be valued in ac
cordance v(ith the views of the Com
mission expressed in Release No. 9786. 
ILA’s application also requested that 
Salomon Brothers, ILA’s principal un
derwriter, be exempted from the pro
visions of Rule 22c-l under the Act.

On October 26, 1978, the Commis
sion issued an order (Investment Com
pany Act Release No. 10451), pursuant 
to Sections 6(c) and 38(a) of the Act,
(1) granting the amended applications, 
and (2) cancelling the consolidated 
hearing previously ordered with re
spect to such applications.4 The order 
also extended the expriation dates of 
the temporary orders for such periods 
as was necessary to convert to penny 
rounding, but in no event beyond Feb
ruary 28,1979.

ILA states that it is a “money 
market” fund which offers its shares 
exclusively to institutional investors, 
and that it is organized as a series 
company with two separate portfolios:
(1)A Prime Obligations Portfolio con
sisting primarily of commercial paper, 
bank certificates of deposit and repur
chase agreements, and (2) a Govern
ment Portfolio consisting of various 
types of U.S. Government securities,

*An additional application to use amor
tized cost valuation was later set down for 
hearing and consolidated with the afore
mentioned proceeding. Investment Compa
ny Act Release No. 10366 (August 18, 1978).

4 A hearing was held with respect to the 
five money market funds involved in the 
proceeding which were not parties to the 
Joint Agreement. The evidentiary portion 
of the hearing concluded on December 20, 
1978. Upon the request of the Division of 
Investment Management, the Administra
tive Law Judge issued an order on January 
25, 1979, reopening the evidentiary hearing 
for certain limited purposes. The hearing is 
scheduled to resume on February 8,1979.

and further states that its net assets 
at the close of business on December 
31, 1978, were approximately $367 mil
lion.

ILA states that, although it reluc
tantly entered into the Joint Agree- 
mënt because it considered amortized 
cost to be a far superior valuation 
method, it considered penny rounding 
to be a viable alternative to the amor
tized cost method of valuation. If fur
ther states that, at the time it entered 
into the Joint Agreement, it believed 
that penny rounding provided an al
ternative method whereby ILA could 
meet its shareholders’ objectives of 
stable net asset value and daily 
income, commensurate with prevailing 
money market yields, without the 
burden and expense of the administra
tive hearing.

According to the application, on No
vember 29, 1978, ILA issued lengthy 
proxy materials which disclosed, inter 
alia, that it would be adopting the 
penny rounding method and that, 
under such method, a theoretical pos
sibility of a deviation of the net asset 
value per share from $1.00 per share 
existed. ILA states that, in response to 
this information, Barnett Banks Trust 
Company (“Barnett”), ILA’s largest 
shareholder, informed ILA that the 
proposed change in valuation and pric
ing methods would necessitate a re
demption of Barnett’s shares of ILA. 
ILA asserts that it could not convince 
Barnett that penny rounding was com
parable to amortized cost valuation 
and, as a result, Barnett redeemed its 
entire investment in ILA, $44 million 
over a three day period. According to 
the application (1) such redemption 
represented approximately 10 per cent 
of ILA’s assets, and (2) three addition
al shareholders have informed ILA 
that they have various concerns with 
respect to the penny rounding 
method, and are considering redeem
ing their current ILA investments of 
approximately $51 million. ILA states 
that these potential redemptions have 
been forestalled pending resolution of 
the application it has filed which, if 
granted, would enable ILA to continue 
its use of amortized cost valuation,

ILA states that, based upon informa
tion it has received, including state
ments on the record in the above men
tioned hearing, it is of the opinion 
that there is a substantial likelihood 
that the amortized method of valua
tion, with appropriate conditions, will 
become available at some time in the 
future. According to the application, 
ILA would adopt the use of, or apply 
for an exemption to use, the amortized 
cost valuation method should that 
method be made available by rule, or 
by order. ILA states that it has re
quested relief in order to prevent the 
confusion and expense of converting 
to penny rounding and then, shortly
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thereafter, converting back to the am
ortized cost method. ILA also states 
that the use of penny rounding would 
place it at a competitive disadvantage 
with respect to the money market 
funds participating in the hearing, 
some of which are continuing to oper
ate under temporary orders permitting 
the use of amortized cost valuation. 
ILA states that these reasons have led 
it to seek the requested relief which, if 
granted, would, according to ILA, re
store ILA to the status it occupied im
mediately prior to its entry into the 
Joint Agreement. Thus, ILA requests 
an order, pursuant to sections 6(c) and 
38(a) of the Act: (1) Rescinding, as to 
ILA, the Commission’s order of Octo
ber 26, 1978 (Investment Company Act 
Release No. 10451), which order (a) 
permitted ILA and its principal under
writer to calculate ILA’s per share 
price to the nearest one cent on a 
$1.00 share value, and (b) cancelled 
the hearing previously ordered with 
respect to ILA’s application for ex
emptions to enable it to utilize amor
tized cost valuation; (2) reinstating 
ILA’s application for exemptions to 
enable the use of amortized cost valua
tion; (3) reinstating, as to ILA, the 
Commission’s order of November 28, 
1977 (Investment Company Act Re
lease No. 10027), which order granted, 
on a temporary basis, ILA’s applica
tion for exemptions to enable the use 
of amortized cost valuation; and (4) re
instating, as to ILA, the Commission’s 
order of April 12, 1978 (Investment 
Company Act Release No. 10201), 
which set down for a consolidated 
hearing ILA’s original application for 
exemptive relief to enable the use of 
amortized cost.5

Section 6(c) of the Act provides, in 
pertinent part, that the Commission, 
by order upon application, may condi
tionally or unconditionally exempt 
any person, security, or transaction 
from any provision or provisions of 
the Act or of any rule or regulation 
thereunder, if and to the extent that 
such exemption is necessary or appro
priate in the public interest and con
sistent with the protection of investors 
and the purposes fairly intended by 
the policy 'and provisions of the Act.

Section 38(a) of the Act provides, in 
part, that the Commission shall have 
the authority from time to time to 
make, issue, amend and rescind such 
orders as are necessary or appropriate 
to the exercise of the powers con
ferred upon the Commission by the 
Act.

5ILA Also requests emergency temporary 
relief, without notice or opportunity for 
hearing, postponing the expiration date of 
its temporary order permitting the use of 
amortized cost valuation, should the Com
mission be unable to act on ILA’s applica
tion prior to February 28, 1979. It does not 
appear that there is a necessity to consider 
this aspect of ILA’s application at this time.

ILA submits that the relief it seeks 
is appropriate and in the public inter
est, and represents that: (1)-Absent 
the requested order it will be required 
to change valuation and pricing meth
ods twice within a brief period of time, 
resulting in expense and confusion to 
its shareholders; (2) ILA would be 
placed at a competitive disadvantage if 
the requested order is not issued be
cause the money market funds which 
did not enter into the Joint Agree
ment will be able to use amortized cost 
valuation while ILA would be required 
to utilize penny rounding; (3) the re
quested relief will return ILA to the 
position which it occupied immediate
ly prior to its execution of the Joint 
Agreement, the filing of the amended 
application, and the issuance of the 
order granting the amended applica
tion; (4) there are no interests that 
would be adversely affected by grant
ing the requested relief; (5) ILA will be 
subject to the same conditions, upon 
the use of amortized cost as those 
other money market funds which 
chose not to enter into the Joint 
Agreement and which are using amor
tized cost valuation pursuant to tem
porary orders; (6) ILA considers amor
tized cost to be a far superior valua
tion method; and (7) ILA’s sharehold
ers cannot accept the fluctuations in 
net asset value per share which may 
occur under the penny rounding 
method. Thus, ILA states that the 
relief it seeks is necessary and appro
priate in the puclic interest and con
sistent with the protection of investors 
and the purposes fairly intended by 
the policy and provisions of the Act.

Notice is further given that any in
terested person may, not later than 
February 26, 1979, at 5:30 p.m., submit 
to the Commission in writing a request 
for a hearing on the matter accompa
nied by a statement as to the nature of 
his interest, the reason for such re
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi
ties and Exchange Commission, Wash
ington, D.C. 20549. A copy of such re
quest shall be served personally or by 
mail upon Applicant at the address 
stated above. Proof of such service (by 
affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed 
contemporaneously with the request. 
As provided by Rule 0-5 of the rules 
and regulations promulgated under 
the Act, an order disposing of the ap
plication will be issued as of course fol
lowing said date unless the Commis
sion thereafter orders a hearing upon 
request or upon the Commission’s own 
motion. Persons who request a hear
ing, or advice as to whether a hearing 
is ordered, will receive any notices and

orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof.

By the Commission.
G e o r g e  A. F it z s im m o n s , 

Secretary.
[FR Doc. 79-5069 Filed 2-15-79; 8:45 am]

[8010-01-M ]

[F ile  N o. 8 1 -4 4 5 ]

LM FCORP.

A pplication and O pportun ity fo r Hearing  

F e b r u a r y  6 ,1 9 7 9 .

Notice is hereby given that LMF 
Corporation (the “Applicant”) has 
filed an application pursuant to Sec
tion 12(h) of the Securities Exchange 
Act of 1934, as amended (the “1934 
Act”), for an order granting Applicant 
an exemption from the provisions of 
Sections 13 and 15(d) of the 1934 Act.

Applicant states, that as the result 
of a merger on November 15, 1978 it 
became a wholly-owned subsidiary of 
Diamond International Corporation. 
Applicant no longer has any publicly 
held common stock. Accordingly, Ap
plicant believes that the granting of 
an exemption would not be inconsisi- 
tent with the public interest or the 
protection of investors.

For a more detailed statement of the 
information presented, all persons are 
referred to said application which is 
on file in the offices of the Commis
sion at 1100 L Street, NW., Washing
ton, D.C.

Notice is further given that any in
terested person not later then March 
5, 1979 may submit to the Commission 
in writing his views or any substantial 
facts bearing on this application or the 
desirability of a hearing thereon. Any 
such communication or request should 
be addressed: Secretary, Securities and 
Exchange Commission, 1100 L Street, 
NW., Washington, D.C. 20549, and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting the hearing, 
the reason for such request, and the 
issues of fact and law raised by the ap
plication which he desires to to con
trovert. At any time after said date, an 
order granting the application may be 
issued upon request or upon the Com
mission’s own motion.

For the Commission, by the Division 
of Corporation Finance, pursuant to 
delegated authority.

G e o r g e  A. F i t z s im m o n s , 
Secretary.

[FR Doc. 79-5076 Filed 2-15-79; 8:45 am]
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[8010-01-M ]

[Release No. 34-15557; File No. SR-MCC- 
79-1]

MIDWEST CLEARING CORP.

Self-Regulatory O rganization; Proposed Rule 
Change

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, Section 16 (June 4, 1975), 
notice is hereby given that on Febru
ary 5, 1979, the above mentioned self- 
regulatory organization filed with the 
Securities and Exchange Commission 
a proposed rule change as follows:

T e x t  o f  P r o p o s e d  R u l e  C h a n g e

MCC FEE INCREASES

Old New Change

Trade Recording 
(MCC) ,

Other Exchange.............
Odd Lot...................... .
Specialist (appr. 4% 

increase):
1- 1,000.......................................... .

1,001- 2,000...................
2.001- 4,000.............
4.001- 8,000.............
8.001- over..............

Clearing Corp. Services
m en

Automatic Stock Loan....
Member to Member 

Stock Loan:
Receipts.............. .
Mandatory................
Request......................

Collateral Loan Items:
Pledge........................
Release.......................

Service Charges 
Participants Account 

Maintenance Fee/ 
Month: MCC................

1 O f DAV.

S t a t e m e n t  o f  B a s is  a n d  P u r p o s e

The basis and purpose of the forego
ing proposed rule change is as follows:

The proposed rule change is a new 
Midwest Clearing Corporation 
(“MCC”) pricing schedule that incor
porates new price increases as a result 
of near double digit inflation during 
1978, required increases in controls 
and audit support, and thè need for 
continued product enhancement.

The proposed rule change represents 
an equitable allocation of reasonable 
dues among its participants. It also as
sures prompt and accurate clearance 
and settlement of security transac
tions and fosters cooperation and co
ordination among persons engaged in 
the clearance and settlement of secu
rity transactions by making the Mid
west Clearing Corporation more com
petitive.

The proposed rule change was pre
sented to the MCC Board of Directors

and the consensus of the Board was 
favorable to these changes.

The Midwest Clearing Corporation 
believes that no burdens have been 
placed on competition.

The foregoing rule change has 
become effective, pursuant to Section 
19(b)(3) of the Securities Exchange 
Act of 1934. At any time within sixty 
days of the filing of such proposed 
rule change, the Commission may 
summarily abrogate such rule change 
if it appears to the Commission that 
such action is necessary or appropriate 
in the public interest, for the protec
tion of investors, or otherwise in fur
therance of the purposes of the Secu
rities Exchange Act of 1934.

Interested persons are invited to 
submit written data, views and argu
ments concerning the foregoing. Per
sons desiring to make written submis
sion should file 6 copies thereof with 
the Secretary of the Commission, Se
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street, NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi
pal office of the above-mentioned self- 
regulatory organization. All submis
sions should refer to the file number 
referenced above and should be sub
mitted on or before March 9, 1979.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G e o r g e  A. F it z s im m o n s , 
Secretary.

F e b r u a r y  9, 1979.
[FR Doc. 79-5064 Filed 2-15-79; 8:45 am]

[8010 -01 -M ]

[Release No. 34-15525/January 25,1979; 
File No. SR-MSE-79-1]

MIDWEST STOCK EXCHANGE, INC.

Self-Regulatory Organizations; Proposed Rule 
Change

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, 16 (June 4, 1975), notice 
is hereby given that on January 8,* 
1979, the above-mentioned self-regula
tory organization filed with the Secu
rities and Exchange Commission a 
proposed rule change as follows:
E x c h a n g e ’s S t a t e m e n t  o f  t h e  T e r m s  

o f  S u b s t a n c e  o f  t h e  P r o p o s e d  R u l e  
C h a n g e

Article XIII, Rule 4 is hereby 
amended as follows: Additions Itali
cized— [Deletions Bracketed].

SALES COMMUNICATIONS
Rule 4. (a) Approval by Registered 

Options Principal. All advertisements 
and sales literature issued by a 
member or member organization per
taining to options shall be approved in 
advance by a general partner or officer 
of the member organization who is a 
Registered Options Principal, and 
copies thereof, together with the names 
of the persons who prepared the mate
rial and, in the case of sales literature, 
the source of any recommendations 
contained therein shall be retained by 
the member or member organization 
and be kept readily available for exam
ination by the Exchange for a period 
of three years.

(b) Standards of Approval. No adver
tisement or sales literature shall be ap
proved under paragraph (a) of this 
Rule which:

(i) contains any untrue statement or 
omission of a material fact or is other
wise false or misleading;

(it) contains promises of specific re
sults, exaggerated or unwarranted 
claims, opinions for which there is no 
reasonable basis or forecasts of future 
events which are unwarranted or 
which are not clearly labeled as fore
casts;

(Hi) contains hedge clauses or dis
claimers which are not easily identifi
able, which attempt to disclaim re
sponsibility for the content of such lit
erature or for opinions expressed there
in, or which are otherwise inconsistent 
with sucli advertisement or sales lit
erature;

(it?) fails to meet general standards 
of good taste, judgment and truthful
ness common to the securities indus
try;

(v) would constitute a prospectus as 
that term is defined in the Securities 
Act of 1933, unless it meets the require
ments of Section 10 of said Act

(c) Exchange Approval Required for 
Options Advertisements. In addition 
to the approval by a Registered Op
tions Principal required by paragraph 
(a) of this Rule, every advertisement of 
a member or member organization per
taining to options shall be submitted 
to the Department of Member Firms of 
the Exchange at least ten days prior to 
use (or such shorter period as the De
partment may allow in particular in
stances) for approval and, i f  changed 
or expressly disapproved by the Ex
change, shall be withheld from circula
tion until any changes specified by the 
Exchange have been made and further, 
in the event of disapproval, until the 
advertisement has been resubmitted 
for, and has received, Exchange ap
proval. The requirements of this para
graph shall not be applicable to:

(i) advertisements submitted to and 
approved by another self-regulatory or
ganization having identical require
ments regarding approval of advertise-

.40 .46 +0.05

.20 .40 +0.20

.93 .97 +0.04

.84 .87 +0.03

.75 .78 +0.03

.66 .69 +0.03

.57 .59 +0.02

.0015 '.0020 +0.0005

$1.50 . $2.00 +0.50
15.00 20.00 +5.00
7.00 8.00 + 1.00

1.50 2.00 + 0.50
1.50 2.00 +0.50

100.00 105.00 +5.00
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merits pursuant to an arrangement ap
proved by the Exchange;

(ii) advertisements in which the only 
reference to options is contained in a 
listing of the services of a member or
ganization; and

(.Hi) advertisements approved within 
the last six months.

(d) Except as otherwise provided in 
the Interpretations and Policies here
under, no written materials respecting 
options may be disseminated to any 
person without prior or contemporane
ous dissemination to such person of a 
current prospectus of the Options 
Clearing Corporation.

(e) Definitions. For purposes of this 
Rule, the following definitions shall 
apply:

(i ) The term “advertisement” shall 
include any material that reaches a 
mass audience through public media 
such as newspapers, periodicals, maga
zines, radio, television, telephone re
cording, , motion picture, audio or 
video device, billboards, signs, or 
through letters designed for customer 
mailing not accompanied or preceded 
by a current prospectus of The Options 
Clearing corporation.

(ii) The term “sales literature” shall 
include any communication for distri
bution to customer or the public (or 
which may be made accessible to cus
tomers or the public) which contains 
any analysis, report, recommendation, 
opinion, prediction or comment with 
respect to options, underlying securi
ties or market conditions, or any semi
nar text which pertains to options and 
which is communicated to customers 
or the public at seminars, lectures or 
similar such events, or any exchange- 
produced materials pertaining to op
tions.

Interpretations and Policies-* * *
.01 The special risks attendant to op

tions transactions and the complex
ities of certain options investment 
strategies shall be reflected in any ad
vertisement or sales literature which 
purports to discuss the uses or advan
tages of options. In the preparation of 
communications respecting options, 
the following guidelines should be ob
served:

A. Any statement referring to the op
portunities or advantages presented by 
options should be balanced by a state
ment of the corresponding risks. The 
risk statement should reflect the same 
degree of specificity as the statement 
of opportunities, and broad general
ities should be avoided. Thus, a state
ment such as “with options, an inves
tor has an opportunity to earn profits 
while limiting his risk of loss”, should 
be balanced by a statement such as “Of 
course, an options investor may lose 
the entire amount committed to op
tions in a relatively short period of 
time. ”

B. It should not be suggested that op
tions are suitable for most investors, 
or for small investors. Indeed, it is 
strongly suggested that there be includ
ed in all literature discussing the use 
of options a warning to the effect that ■ 
options are not for everyone.

C. Statements suggesting the certain 
availability of a secondary market for 
options should not be made.

.02 Advertisements pertaining to op
tions shall conform to the following 
standards:

A. Advertisements may only be used 
(and copies of the advertisements may 
be sent to persons who have not re
ceived a prospectus of the Options 
Clearing Corporation) i f  the material 
meets the requirements of Rule 134 
under the Securities Act of 1933, as 
that Rule has been interpreted as ap
plying to options. Under Rule 134, ad
vertisements must be limited to gener
al descriptions of the security being of
fered and of its issuer. Advertisements 
under this Rule shall state the name 
and address of the person from whom 
a current prospectus of the Options 
Clearing Corporation may be ob
tained. Such advertisements may have 
the following characteristics:

(i) The text of the advertisement may 
contain a brief description of such op
tions, including a statement that the 
issuer of every such option is the Op
tions Clearing Corporation. The text 
may also contain a brief description of 
the general attributes and method of 
operation of the exchange or exchanges 
on which such options are traded and 
of The Options Clearing Corporation, 
including a discussion of how the 
price of an option is determined on the 
trading flooris) of such exchange(s);

(ii) The advertisement may include 
any statement required by any state 
law or administrative authority;

(in) Advertising designs and devices, 
including borders, scrolls, arrows, 
pointers, multiple and combined logos 
and unusual type spaces and lettering 
as well as attention getting headlines 
and photographs and other graphics 
may be used, provided such material is 
not misleading.

B. The use of performance figures, 
including annualized rates of return, 
are not permitted in any advertise
ment pertaining to options.

.03 Sales literature pertaining to op
tions must be preceded or accompa
nied by a current prospectus of The 
Options Clearing Corporation and 
shall conform to the following stand
ards:

A. Such literature may contain pro
jected performance figures (including 
projected annualized rates of return in 
connection with covered call option 
writing programs) provided that:

(i) no suggestion of certainty of 
future perfomance is made;

(ii) parameters relating to such per
formance figures are clearly estab
lished (e.g., to indicate exercise price 
of option, purchase price of the under
lying stock and its market price, 
option premium, anticipated divi
dends, etc. );

(Hi) commissions, transaction costs 
and interest charges (if applicable 
with regard to margin transactions) 
are included in all calculations; and 
such returns are plausible and are in
tended as a source of reference or a 
comparative device to be used in the 
development of a recommendation;

(iv) any assumptions made in such 
calculations are clearly identified (e.g., 
“assume option expires”, “assume 
option unexercised”, “assume options 
exercised, ” etc. ); and

(v) further provided, in the case of 
literature relating to annualized rates 
of return, that such returns are not 
calculated on- any more than four (4) 
consecutive three-month option peri
ods; any formulas used in making cal
culations are clearly displayed; and a 
statement is included to the effect that 
the annualized returns cited might be 
achieved only i f  the parameters de
scribed can be duplicated.

B. Sales literature featuring records 
and statistics concerning past recom
mendations shall include, the date of 
each initial recommendation, the 
price(s) of such security at that date 
and at the end of the period when liq
uidation of the security positions) 
was suggested, and the trend of the 
market during that period. Records 
and statistics must be confined to a 
specific “universe”, e.g., (i) the work of 
one research analyst for a period of at 
least one year; (ii) the work of an 
entire firm for a period of at least one 
year; (Hi) the results of all accounts 
under management for a period of at 
least one year; or (iv) some other clear
ly definable area which can be fully 
isolated and circumscribed. All such 
sales literature shall state that the re
sults presented should not and cannot 
be viewed as an indicator of future 
performance.

C. All sales literature shall state that 
supporting documentation for any 
claims, comparisons, recommenda
tions, statistics or other technical 
data, will be supplied upon request.
[ADVERTISEMENTS, MARKET

LETTERS AND SALES LITERA
TURE RELATING TO OPTIONS
Rule 4. (a) Approval by Registered 

Options Principal. All advertisements, 
market letters and sales literature 
issued by a member or member organi
zation pertaining to options shall be 
approved in advance by a general part
ner or officer of the member orgniza- 
tion who is a Registered Options Prin
cipal and copies thereof, together with 
the names of the persons approving
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their issuance, the names of the per
sons who prepared the material and 
the source of any recommendations 
contained therein shall be retained by 
the member organization and kept 
readily available for examination by 
the Exchange for a period of three 
years.

(b) Standards of Approval. No adver
tisement, market letter or sales litera
ture shall be approved under para
graph (a) of this Rule which:

(i) contains any untrue statement or 
omission of a material fact or is other
wise false or misleading:

(ii) would constitute a prospectus as 
that term is defined in the Securities 
Act of 1933, unless it meets the re
quirements of Section 10 of said Act; 
or

(iii) otherwise fails to meet the 
standards of Article XIII of the Rules 
of the Exchange.

(c) Exchange Approval Required for 
Options Advertisement. In addition to 
the approval required by paragraph 
(a) of this Rule, every advertisement 
of a member organization pertaining 
to options shall be submitted to the 
Department of Member Firms of the 
Exchange at least ten days prior to use 
(or such shorter period as the Depart
ment may allow in particular in
stances), and, if expressly disapproved 
by the Exchange, shall be withheld or 
withdrawn from circulation until any 
changes specified by the Exchange 
have been made and the advertise
ment resubmitted for Exchange ap
proval. The requirements of this para
graph shall not be applicable to adver
tisements submitted to and approved 
by another national securities ex
change or national securities associ
ation (having similar requirements re
garding approval of advertisements) 
pursuant to an arrangement approved 
by the Exchange.

(d) Definitions. For purposes of this 
Rule, the following definitions shall 
apply:

(i) The term “advertisement” shall 
include any material for use in any 
newspaper or magazine or other public 
media or by radio, telephone record
ing, motion picture or television.

(ii) The terms “market letter” and 
“sales literature” shall include any 
communication for ’distribution to cus
tomers or the public which contains 
any analysis, report, recommedation, 
opinion, prediction or comment with 
respect to options, underlying stocks 
or market conditions pertaining there
to.

Interpretations and Policies * * *
.01 In addition to adhering to the 

general standards of truthfulness and 
good taste prescribed by Rule XIII of 
the Exchange Rules, the advertise
ments, market letters and sales litera
ture of Exchange member organiza
tions pertaining to exchange traded

options (options contracts issued or to 
be issued by the Options Clearing Cor
poration) should reflect the following 
factors:

I. Exchange traded options are secu
rities registered under the Securities 
Act of 1933, and are the subject of a 
currently effective registration state
ment. Section 5 of the Securities Act 
prohibits the use of any written mate
rial or radio or television advertise
ments (or other material constituting 
a “prospectus” as defined in the Act) 
relating to a registered security unless 
certain conditions are met. With re
spect to advertisements and sales lit
erature pertaining to exchange traded 
options, the following must be ob
served:

A. Except as provided in paragraph 
B below, no written material with re
spect to exchange traded options may 
be sent to any person unless prior to 
or at the same time with written mate
rial a current prospectus of the Op
tions Clearing Corporation was sent to 
such person.

B. Advertisement (including letters 
designed for a customer mailing) may 
be used (and copies of the advertise
ments may be sent to persons who 
have not received a prospectus of the 
Options Clearing Corporation) if the 
material meets the requirements of 
Rule 134 under the Securities Act of 
1933, as that Rule has been interpret
ed as applying to exchange traded op
tions. Under Rule 134 advertisements 
must be limited to general descriptions 
of the security being offered and of its 
issuer. In the case of exchange traded 
options, advertisements under this 
Rule must have the following charac
teristics:

(i) The advertisement should state 
the name and address of the person 
from whom a current prospectus of 
the Options Clearing Corporation may 
be obtained (this would usually be the 
member organization sponsoring the 
advertisement );

(ii) The text of the advertisement 
may contain a brief description of 
such options, including a statement 
that the issuer of every such option is 
the Options Clearing Corporation. 
The text may also contain a brief de
scription of the general attributes and 
method of operation of the exchange 
or exchanges on which such options 
are traded and the Options Clearing 
Corporation, including a discussion of 
how the price of an exchange traded 
option is determined on the trading 
floor(s) of such exchange(s);

(iii) The advertisement may include 
any statement required by any state 
law or administrative authority;

(ivi Advertising designs and devices 
including borders, scrolls, _ arrows, 
pointers, multiple and combined logos 
and unusual type faces and lettering 
as well as attention getting headlines

and photographs and other graphics 
may be used, provided such material is 
not misleading.

II. There are special risks attendant 
to options transactions and certain op
tions transaction involve complex in
vestment strategies. These factors 
should be reflected in any communica
tion (including advertising sales litera
ture and similar material) which pur
ports to include any discussion of the 
uses or advantages of exchange traded 
options. Although it is up to each 
member organization in preparing its 
communications concerning such op
tions to take into consideration these 
factors, the’following points of partic
ular importance are presented for the 
general guidance of members in this 
regard:

A. Any statement referring to the 
opportunities or advantages presented 
by exchange traded options should be 
balanced by a statement of the corre
sponding risks. The risk statement 
should reflect the same degree of spec
ificity as the statement of opportuni
ties, and broad generalities should be 
avoided. Thus, a statement of opportu
nities, and broad generalities should 
be avoided. Thus, a statement such as 
“With options, an investor has an op
portunity to earn profits while limit
ing his risk of loss,” should, be bal
anced by a statement such as “Of 
course, an options investor may lose 
the entire amount committed to op
tions in a relatively short period of 
time.”.

B. It should not be suggested that 
options are suitable for most investors, 
or for small investors. Indeed, it is 
strongly suggested that there be in
cluded for all literature discussing the 
uses of exchange traded options a 
warning to the effect that options are 
not for everybody.

C. Statements suggesting the certain 
availability of a secondary market for 
exchange traded options should be 
avoided. Instead, references to the sec
ondary market should be expressed in 
such terms as, “The secondary mar
kets on exchanges for exchangee 
traded options are intended to provide 
a means for the liquidation of posi
tions in such options.”]

E x c h a n g e ’s S t a t e m e n t  o f  B a s is  a n d  
P u r p o s e

The basis and purpose of the forego
ing proposed rule change is as follows:

The purpose of the proposed rule 
change is to amend Exchange Article 
XIII, Rule 4 (concerning advertise
ments, market letters and sales litera
ture relating to options) to conform 
with similar proposals of other options 
exchanges and to reflect uniform poli
cies and standards applicable to op
tions sales communications directed to 
public investors by Exchange members 
and member organizations.
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As used herein, communications 

with the public involving options in
clude, in a broad sense, both advertise
ments and sales literature (as those 
terms are defined in paragraph (e) of 
proposed Rule 4). Basically, a commu
nication which meets the standards of 
an advertisement may be disseminated 
to the public without a prospectus; 
sales literature, however, must be pre
ceded or accompanied by a prospectus. 
The proposed rule sets forth the sever
al procedures and standards which 
member firms must follow in prepar
ing (and obtaining approval, where re
quired) of options related advertise
ments and sales literature. In part, the 
rule incorporates traditional standards 
of truthfulness and good taste re
quired of non-options marketing mate
rial and clarifies certain specific re
quirements pertaining to exchange- 
traded options.

While all options exchanges present
ly have rules similar to Exchange Arti
cle XIII, Rule 4, the exchanges have 
sought to further refine such rules in 
light of experiences gained since the 
establishment of their respective op
tions programs. In recognition of the 
need for uniformity in the area of 
communications with the public relat
ing to exchange-traded options, repre
sentatives of the Amex, CBOE, Mid
west Pacific and Philadelphia Ex
changes have conducted during the 
past several months an in-depth 
review of present rules.

Two of the objectives of the review 
were: (i) To prepare rule changes 
which would reflect uniform policies 
and standards applicable to communi
cations with the public concerning op
tions; and (ii) to prepare an industry
wide publication which would amplify 
on such rules and assist firms in their 
preparation of such communications.

In addition to retaining certain spe
cific requirements (such as general 
standards of truthfulness and good 
taste discussed above), the proposed 
rule seeks to: (1) Expand the defini
tions of the terms “advertising” and 
“sales literature” (see Rule 4(c)); (2) 
eliminate, in the case of dual mem
bers, the need for approval of adver
tisements by more than one exchange 
and permit a firm to submit advertise
ments to any one exchange in which it 
maintains a membershipTor necessary 
pre-publication approval (see Rule 
4(c)); and (3) establish uniform stand
ards to be used in discussion of rates 
of return, annualized returns, recom
mendations and performance figures 
(see Rule 4.02 and Rule 4.03.)

Following Commission approval of 
the proposed rule change, the options 
exchanges intend to jointly publish a 
booklet, tentatively entitled Guide
lines for Options Communications, 
which is designed to assist member 
firms in maintaining proper standards

NOTICES

in their preparation of communica
tions with the public. The booklet will 
also serve to explain and amplify upon 
exchange rules relating to option sales 
communications and ensure a uniform 
reference source applicable to all firms 
who communicate with the public re
specting options.

The basis for the proposed rule 
change is found in Section 6(b)(5) of 
the Act which provides, in pertinent 
part, that Exchange rules be designed 
to promote just and equitable princi
ples of trade and protect investors and 
the public interest.

The Midwest Stock Exchange, Incor
porated has neither solicited nor re
ceived any comments. However, some 
dual member organizations have orally 
indicated that, in certain respects, 
present rules lack specific standards 
which the exchanges will employ in 
approving and commenting upon op- 
tions-related advertisements and sales 
literature. They have cited instances 
where identical advertisements sub
mitted to more than one options ex
change have received varying (and 
sometimes inconsistent) comments 
which resulted in delays in obtaining 
publication approval.

The Midwest Stock Exchange, Incor
porated believes that no burdens have 
been placed on competition.

On or before March 23, 1979, or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the above-mentioned 
self-regulatory organization consents, 
the Commission will:

(A) By order approve such proposed 
rule change, or

(B) Institute proceedings to deter
mine whether the proposed rule 
change should be disapproved.

Interested persons are invited to 
submit written data, views and argu
ments concerning the foregoing. Per
sons desiring to make written submis
sions should file 6 copies thereof with 
the Secretary of the Commission, Se
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 I* 
Street NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi
pal office of the above-mentioned self- 
regulatory organization. All submis
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before 
March 9,1979.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G e o r g e  A. F it z s im m o n s , 
Secretary.

January 25, 1979.
[FR Doc. 79-5065 Filed 2-15-79; 8:45 ami

[8010-0  K M ]

[Release No. 34-15554; File No. SR-MSRB- 
79-11

MUNICIPAL SECURITIES RULEMAKING BOARD

Self-Regulatory Organizations; Proposed Rule 
Change

Pursuant to Section 19(bXl) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(bXl), notice is hereby given 
that on January 31, 1979 the above- 
mentioned self-regulatory organiza
tion filed with the Securities and Ex
change Commission the proposed rule 
changes as follows:
S t a t e m e n t  o f  t h e  T e r m s  o f  S u b s t a n c e  

o f  t h e  P r o p o s e d  R u l e  C h a n g e s

The Municipal Securities Rulemak
ing Board (the “Board”) is filing here
with proposed amendments to rule G- 
12 on uniform practice and rule G-15 
on customer confirmations (hereafter 
sometimes referred to as the “pro
posed rule changes”). The proposed 
rule changes would make identical 
changes to the parallel provisions in 
rules G-12 and G-15 relating to the in
formation to be furnished on confir
mations sent to other municipal secu
rities professionals and customers, re
spectively. The text of the proposed 
rule changes appears below.

S t a t e m e n t  o f  B a s is  a n d  P u r p o s e

The basis and purpose of the forego
ing proposed rule changes is as fol
lows:

P u r p o s e  o f  P r o p o s e d  R u l e  C h a n g e s

Rules G-12 and G-15 currently re
quire that when a transaction is ef
fected on a yield basis, the dollar price 
must be calculated to the' lowest of 
price to premium call, price to par 
option, or price to maturity. Each rule 
also requires that the yield to maturi
ty be shown on confirmations in such 
cases. The requirement to show yield 
to maturity applies even if the securi
ties are priced on the basis of yield to 
premium call or yield to par option.

The proposed rule changes modify 
rules G-12 and G-15 to require that 
the “yield at which transaction was ef
fected” be shown on confirmations, in 
lieu of the “yield to maturity,” when 
transactions are effected on a yield 
basis. The Board is of the view that in
formation regarding the yield at 
which a transaction is actually effect
ed is more meaningful to the contra-

FEDERAL REGISTER, VOL. 44, N O . 34— FRIDAY, FEBRUARY 16, 1979



NOTICES 10163

party, whether another municipal se
curities professional or customer, than 
information regarding yeild to maturi
ty alone, when yield to maturity is not 
the basis of the price calculation.

B a s is  U n d e r  t h e  A c t  f o r  P r o p o s e d  
R u l e  C h a n g e s

The Board has adopted the proposed 
rule changes pursuant to the provi
sions of section 15B<bX2)(C) of the Se
curities Exchange Act of 1934, as 
amended (the “Act”), which directs 
the Board to propose and adopt rules
* * * designed to prevent fraudulent and 
manipulative acts and practices, to promote 
just and equitable principles of trade, to 
foster cooperation and coordination with 
persons engaged in. regulating, clearing, set
tling, processing information with respect 
to, and facilitating transactions in municipal 
securities, to remove impediments to and 
perfect the mechanism of a free and open 
market in municipal securities, and, in gen
eral, to protect investors and the public in
terest * * *.

C o m m e n t s  R e c e iv e d  F r o m  M e m b e r s ,
P a r t ic ip a n t s , o r  O t h e r s  o n  P r o 
p o s e d  R u l e  C h a n g e s

The Board did not solicit or receive 
written comments on the proposed 
rule changes. On June 9, 1978, the 
Board issued a notice soliciting com
ments on certain recommendations 
concerning rule G-15 made to the 
Board by an Ad Hoc Committee on 
Callable Securities, consisting of mem
bers of the Board and representatives 
of the industry who are not members 
of the Board. The recommendations 
did not directly address the subject of 
the proposed rule changes. However, 
in considering the recommendations of 
the Ad Hoc Committee and the com
ments received on such recommenda
tions, the Board focused on the re
quirement in rule G-15 to show yield 
to maturity when securities are priced 
on the basis of yield to premium call 
or par option and determined that it 
should be changed, as reflected in this 
filing. The Board determined subse
quently that rule G-12 should be simi
larly modified.

B u r d e n  o n  C o m p e t it io n

The Board does not believe that the 
proposed rule changes will impose any 
burden on competition.

On or before March 23, 1979, or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so* finding or 
(ii) as to which the above-mentioned 
self-regulatory organization consents, 
the Commission will:

(A) By order approve such proposed 
rule changes, or

(B) Institute proceedings to deter
mine whether the proposed rule 
changes should be disapproved.

Interested persons are invited to 
submit written data, views and argu
ments concerning the foregoing. Per
sons desiring to make written submis
sion^ should file 6 copies thereof with 
the Secretary of the Commission, Se
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street, NW„ Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi
pal office of the above-mentioned self- 
regulatory organization. All submis
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before 
March 9, 1979.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G e o r g e  A. F it z s im m o n s , 
Secretary.

F e b r u a r y  8,1979.
T e x t  o f  P r o p o s e d  R u l e  C h a n g e s  1

Rule G-12. Uniform Practice.
(a) Through (b) No change.
(c) Dealer Confirmations.
(i) Through (iv) No change.
(v) Each confirmation shall contain 

the following information:
(A) Through (H) No change.
(I) yield at which transaction was ef

fected [yield to maturity] and result
ing dollar price, except in the case of 
securities which are traded on the 
basis of dollar price or securities sold 
at par, in which event only dollar price 
need be shown (in cases in which secu
rities are priced to premium call or to 
par option, this must be stated, and 
where a transaction is effected on a 
yield basis, the dollar price shall be 
calculated to the lowest of price to 
premium call, price to par option, or 
price to maturity );

(J) Through (N) No change.
(vi) No change.
(d) Through (1) No change.
Rule G-15. Customer Confirmations.
(a) At or before the completion of a 

transaction in municipal securities 
with or for the account of a customer, 
each broker, dealer or municipal secu
rities dealer shall give or send to the 
customer a written confirmation of 
the transaction containing the follow
ing information:

(i) Through (vii) No change.
(viii) Yield at which transaction was 

effected [yield to maturity] and result
ing dollar price, except in the case of 
securities which are traded on the 
basis of dollar price or securities sold 
at par, in which event only dollar price 
need be shown (in cases in which secu-

1 Italics indicate new language; [brackets] 
indicate deletions.

rities are priced to premium call or to 
par option, this must be stated, and 
where a transaction is effected on a 
yield basis, the dollar price shall be 
calculated to the lowest of price to 
premium call, price to par option, or 
price to maturity);

(ix) Through (xiii) No change.
(b) Through (h) No change.
[FR Doc. 79-5062 Filed 2-15-79; 8:45 am]

[8 010 -01 -M ]

[Release No. 34-15559; File No. SR-NASD- 
79-1]

N ATIO N A L ASSOCIATIO N O f  SECURITIES 
DEALERS, INC.

Self-Regulafory Organizations; Proposed Rule 
Change

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
I*. No. 94-29, Section 16 (June 4, 1975), 
notice is hereby given that on January 
22, 1979, the above-mentioned self-reg
ulatory organization filed with the Se
curities and Exchange Commission a 
proposed rule change as follows:

T e x t  o f  P r o p o s e d  R u l e  C h a n g e

The following is the full text of the 
proposed amendment to Section C.3 of 
Part I of Schedule D of the Associ
ation’s By-Laws. Due to the addition 
of proposed paragraph (b), existing 
paragraphs (b) through (d) will be re
designated (c) through (e). (New lan
guage is indicated by italics.)

Proposed Amendment to Section C.3 
of Part I of Schedule D of the Associ
ation’s By-Laws

C. Level in  Service
3. Continuing Qualifications
(b) Clearance and Settlement—A reg

istered market maker shall clear and 
settle its transactions through the 
facilities of a registered clearing 
agency i f  clearing facilities are availa
ble in the area where the registered 
market maker is located (as defined by 
the Board of Governors from time to 
time. )

S t a t e m e n t  o f  B a s is  a n d  P u r p o s e

The purpose of the proposed amend
ment to Section C.3 of Part I of Sched
ule D of the Association’s By-Laws, 
which requires the use of clearing 
facilities by registered NASDAQ 
market makers, is to encourage the de
velopment of a nationwide system for 
the execution, clearance, and settle
ment of securities transactions. In ad
dition to enhancing the efficiency of 
clearing operations, the proposals will 
effect substantial savings for members 
as well as the investing public. The As
sociation’s Board of Governors has de
termined at this time that a registered 
clearing facility will be considered 
“available” if located within twenty-
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five miles of a registered NASDAQ 
market maker.

The proposed amendment is consist
ent with the mandate of Section 17A 
of the Securities Exchange Act of 
1934. Section 17A(a)(2) provides that 
the Commission shall “facilitate the 
establishment of a national system for 
the prompt and accurate clearance 
and settlement of transactions in secu
rities” with “due regard for the public 
interest, the protection of investors, 
the safeguarding of securities and 
funds, and maintenance of fair compe
tition among brokers and dealers, 
clearing agencies and transfer agents.”

Eight comment letters were received 
in response to the NASD’s publication 
of the proposed amendment in a 
notice to members, Release No. 78-20, 
dated May 26, 1978. Three of the let
ters favored the proposal, while five 
were opposed. For the most part, the 
comments critical of the proposal were 
directed at the facilities of the Pacific 
Clearing Corporation. The comment 
letters referenced above are attached 
as an exhibit to the NASD’s filing on 
Form 19b-4A.

NASD believes that the proposed 
amendment will create a burden on 
competition to the extent that regis
tered NASDAQ market makers not 
presently utilizing the facilities of a 
registered clearing agency-will be re
quired to do so under the proposal, 
should such a facility be located 

. within twenty-five miles of the 
NASDAQ market maker. The Associ
ation believes, however, that, in fur
therance of the purposes of the Act, 
such a burden is necessary and appro
priate to improve the efficiency and 
safety of clearing operations, reduce 
the overall costs of handling securities 
transactions and to encourage the es
tablishment of a national clearing 
system.

The majority of the negative com
ments regarding the proposal were re
ceived from registered NASDAQ 
market makers who either presently 
utilize the services of the Pacific 
Clearing Corporation, or who would be 
required to utilize Pacific Clearing 
Corporation facilities under the pro
posal. As a result of the comment let
ters, the Association’s Board of Gover
nors directed the Uniform Practice 
Committee to obtain additional infor
mation on the rates of the Pacific 
Clearing Corporation. The Committee 
subsequently prepared a comparative 
cost analysis of clearing fees and de
pository fees which indicated that, for 
regional firms, the fee structure of the 
Pacific Clearing Corporation is more 
economical than that proposed by the 
National Securities Clearing Corpora
tion.' The Board has determined, 
therefore, that the proposal’s contri
bution to the development of an effec
tive national clearance system far

outweighs the aforementioned objec
tions to the mandatory use of clearing 
facilities by registered NASDAQ 
market makers. Accordingly, the Asso
ciation believes that any burden on 
competition which the proposed 
amendment may create is necessary 
and appropriate in furtherance of the 
purposes of the Act.

On or before March 23, 1979, or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the above-mentioned 
self-regulatory organization consents, 
the Commission will:

(a) By order approve such proposed 
rule change, or

(b) Institute proceedings to deter
mine whether the proposed rule 
change should be disapproved.

Interested persons are invited to 
submit written data, views and argu
ments concerning the foregoing. Per
sons desiring to make written submis
sions should file six (6) copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi
pal office of the above-mentioned self- 
regulatory organization. All submis
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before 
March 9, 1979.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G e o r g e  A. F i t z s im m o n s , 
Secretary.

F e b r u a r y  9 ,1 9 7 9 .
[FR Doc. 79-5060 Filed 2-15-79; 8:45 am]

[8010-01-M ]

[Release No. 34-15560; File No. SR-NYSE- 
79-7]

NEW  YORK STOCK EXCHANGE, INC.

Self-Regulatory O rganization; Proposed Rule 
Changes

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, 16 (June 4, 1975) (the 
“Act”), notice is hereby given that on 
February 7, 1979, the above-mentioned 
self-regulatory organization filed with 
the Securities and Exchange Commis
sion proposed rule changes, and sub
mitted the following statements of

terms of substance, purpose and basis 
under the Act of the proposal:
S t a t e m e n t  o f  t h e  T e r m s  o f  S u b s t a n c e  

o f  t h e  P r o p o s e d  R u l e  C h a n g e s

The proposed rule changes have 
been filed by the New York Stock Ex
change, Inc. (“the Exchange”) as 
amendments to the Exchange’s Con
stitution. Basically, the rule changes 
would extend from one to two years 
the term of members of the Ex
change’s Nominating Committee, 
which nominates candidates for elec
tion to the Exchange’s Board of Direc
tors. The eight members of the Nomi
nating Committee would be elected in 
a staggered fashion, so that four new 
members would be elected each year. 
In addition, the rule changes would 
provide that the chairmanship of the 
Nominating Committee, which is for a 
one-year term, shall alternate each 
year, so that the Chairman is selected 
in one year from among the public 
members of the Nominating Commit
tee and in the next year from among 
those Nominating Committee mem
bers who are also members or allied 
members of the Exchange.

P u r p o s e  o f  P r o p o s e d  R u l e  C h a n g e s

The purpose of the proposed 
changes to the Constitution is to pro
vide for continuity on the Nominating 
Committee of the Exchange by ex
tending the term of service on the 
Committee to two years, and by stag
gering the terms so that only half of 
the members are elected each year. 
Also, the amendment prohibits any 
person from serving more than one 
year as chairman of the Nominating 
Committee and provides that the 
office of chairman will alternate be
tween a representative of the public 
and a member or allied member of the 
Exchange. Presently all eight mem
bers of the Nominating Committee are 
elected for one-year terms and are not 
permitted to succeed themselves. 
Thus, each year a new Committee 
must start its work without the bene
fit of the experience acquired by its 
predecessors.

The desired continuity will be 
achieved by electing four Committee 
members to two-year terms in the May 
1979 election. Four other Committee 
members will be elected to one-year 
terms. Each year thereafter four Com
mittee members will be elected to two- 
year terms. As a result, after each 
future annual election, half the mem
bers of the Nominating Committee 
will have one year’s prior experience 
with the Committee’s work and proce
dures. This system of staggered terms 
has worked well with the Board of Di
rectors and other Exchange commit
tees.
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B a s is  U n d e r  t h e  A c t  f o r  P r o p o s e d  
R u l e  C h a n g e s

The proposed rule changes relate to 
Section 6(b)(3) of the Securities Ex
change Act of 1934 in that they would 
assure a fair representation of Ex
change members in the selection of its 
Directors and administration of its af
fairs.
C o m m e n t s  R e c e iv e d  F r o m  M e m b e r s ,

P a r t ic ip a n t s , o r  O t h e r s  o n  P r o 
p o s e d  R u l e  C h a n c e s

The Exchange has not solicited com
ments regarding the proposed rule 
changes and has received none.

B u r d e n  o n  C o m p e t it io n

The Exchange does not believe the 
proposed rule changes will impose any 
burden on competition which is not 
necessary or appropriate in further
ance of the purposes of the Act.

The Exchange consents to an exten
sion of the time periods specified in 
Section 19(b)(2) of the Act until 35 
days after the Exchange has filed an 
appropriate amendment to this filing 
indicating the completion of all action 
which is required to be taken under 
the Exchange Constitution in order to 
effect this rule change. The Exchange 
membership is scheduled to vote on 
the proposal on February 16,1979.

On or before March 23, 1979, or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the above-mentioned 
self-regulatory organization consents, 
the Commission will:

(a) By order approve such proposed 
rule change, or

(b) Institute proceedings to deter
mine whether the proposed rule 
change should be disapproved.

Interested persons are invited to 
submit written data, views and argu
ments concerning the foregoing. Per
sons desiring to make written submis
sions should file 6 copies thereof with 
the Secretary of the Commission, Se
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 “L” 
Street, N.W., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi
pal office of the above-mentioned self- 
regulatory organization. All submis
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before 
March 9, 1979.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G e o r g e  A. F i t z s im m o n s , 
Secretary.

F e b r u a r y  9,1979.
[FR Doc. 79-5063 Filed 2-15-79; 8:45 am]

[8010-01-M ]

[Release No. 34-15558; File No. SR-OCC- 
79-2]

OPTIONS CLEARING CORP.

Self-Regulatory O rganization; Proposed Rule 
Change

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, Section 16 (June 4, 1975), 
notice is hereby given that on Febru
ary 5, 1979, the above-mentioned self- 
regulatory organization filed with the 
Securities and Exchange Commission 
a proposed rule change as follows:
S t a t e m e n t  o f  t h e  T e r m s  o f  S u b s t a n c e  

o f  t h e  P r o p o s e d  R u l e  C h a n g e

The proposed rule change would 
convert the $10,000.00 “base contribu
tion” to the Clearing Fund currently 
required of Clearing Members into a 
minimum requirement, instead of an 
additional requirement.

S t a t e m e n t  o f  B a s is  a n d  P u r p o s e

The basis and purpose of the forego
ing proposed rule change is as follows:

The purpose of the proposed rule 
change is to make the $10,000.00 “base 
contribution” to the Clearing Fund 
currently required under OCC’s Rules 
a minimum requirement, rather than 
an additional requirement.

Under Rule 1001 in its present form, 
each Clearing Member is required to 
make a $10,000.00 “base contribution” 
to the Clearing Fund, plus a “variable 
contribution,” redetermined monthly, 
consisting of the Clearing Member’s 
proportionate share (based on the 
average size of its positions) of a fund 
equal to 7% (or such greater percent
age as the Board of Directors may 
from time to time prescribe by resolu
tion) of the average daily value of the 
positions maintained by all Clearing 
Members with OCC during the three 
preceding calendar months.

As of December 3L, 1978, the vari
able portion of the Clearing Fund 
amounted to $59,812,634.39. OCC has 
concluded that to require an addition
al $10,000.00 contribution from each 
Clearing Member, regardless of the 
size of the Clearing Member’s posi
tions, imposes an unnecessary burden 
on Clearing Members. If OCC should 
determine at some future time that 
the Clearing Fund should be in
creased, that can be done by fixing the

Fund at a higher percentage of open 
interest value than the current 7%, 
thereby distributing the additional 
burden among Clearing Members on 
an equitable basis.

OCC continues to believe that each 
Clearing Member should be required 
to contribute a minimum amount to 
the Clearing Fund, regardless of the 
size of its positions. Accordingly, 
under the proposed rule change, the 
$10,000.00 “base contribution” require
ment would b& retained as a minimum 
requirement, so that each Clearing 
Member would be obligated to contrib
ute at least $10,000.00 to the Clearing 
Fund.

The proposed rule change relates to 
the equitable allocation of reasonable 
dues, fees and other charges among 
OCC’s Clearing Members.

Comments were not and are not in
tended to be solicited with respect to 
the proposed rule change.

OCC does not believe that the pro
posed rule change would impose any 
burden on competition.

On or before March 23, 1979, or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such 
longer period to be appropriate and 
publishes its  reasons for so finding or 
(ii) as to which the above-mentioned 
self-regulatory organization consents, 
the Commission will:

(A) By order approve such proposed 
rule change; or

(B) Institute proceedings to deter
mine whether the proposed rule 
change should be disapproved.

Interested persons are invited to 
submit written data, views and argu
ments concerning the foregoing. Per
sons desiring to make written submis
sions should file 6 copies thereof with 
the Secretary of the Commission, Se
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspection and copying in 
the Public Reference Room, 1100 L 
Street, NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi
pal office of the above-mentioned self- 
regulatory organization. All submis
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before 
March 9, 1979.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G e o r g e  A. F i t z s im m o n s , 
Secretary.

F e b r u a r y  9, 1979.
[FR Doc. 79-5061 Filed 2-15-79; 8:45 am]
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[8010-01-M ]
PACIFIC STOCK EXCHANGE, INC.

Application fo r Unlisted Trading Privileges and  
o f O pportun ity fo r Hearing

F e b r u a r y  6,1979.
The above named national securities 

exchange has filed an application with 
the Securities and Exchange Commis
sion pursuant to Section 12(f)(1)(B) of 
the Securities Exchange Act of 1934 
and Rule 12f-l thereunder, for unlist
ed trading privileges in the security of 
the company as set forth below, which 
security is listed and registered on one 
or more other national securities ex
changes:
The Penn Central Corporation Common

Stock, $1.00 Par Value, File No. 7-5074.
Upon receipt of a request, on or 

before March 6, 1979, from any inter
ested person, the Commission will de
termine whether the applications with 
respect to the companies named shall 
be set down for hearing. Any such re
quest should include a brief statement 
as to the title of the security in which 
the person is interested, the nature of 
his interest in making the request, and 
the position which he proposes to take 
at the hearing, if ordered. In addition, 
any interested person may submit his 
views or any additional facts bearing 
on the said application by means of a 
letter addressed to the Secretary, Se
curities and Exchange Commission, 
Washington, D.C. 20549 not later than 
the date specified. If no one requests a 
hearing withs respect to the particular 
application, such , application will be 
determined by order of the Commis
sion on the basis of the facts stated 
therein and other information con
tained in the official files of the Com
mission pertaining thereto.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G e o r g e  A. F it z s im m o n s , 
Secretary.

[FR Doc. 79-5077 Filed 2-15-79; 8:45 am]

[8010-01-M ]

[Release No. 10583; 811-1840]

PATHFINDER EQUITIES, INC.

Application for an O rder Declaring That Com
pany Has Ceased To Be an Investm ent Com
pany

F e b r u a r y  8,1978.
Notice is hereby given that Path

finder Equities Inc. (“Applicant”), 
P.O. Box 2438, Los Angeles, CA 90051, 
registered as a diversified management 
investment company under the Invest
ment Company Act of 1940 (“Act”), 
filed an application pursuant to Sec
tion 8(f) of the Act on November 16,

1978, for an order of the Commission 
declaring that Applicant has ceased to 
be an investment company as defined * 
in the Act. All interested persons are 
referred to the application on file with 
the Commission for a statement of the 
representations set forth therein, 
which are summarized below.

Applicant was organized as a Dela
ware corporation and its registration 
statement under the Act was filed 
April 30, 1969. The application states 
that Applicant never undertook oper
ations or acquired any assets. Appli
cant filed, but thereafter withdrew, a 
registration statement under the Secu
rities Act of 1933. Applicant has no se
curity-holders. The application states 
that Applicant is not a party to any 
litigation or administrative proceed
ings and that it has no outstanding 
debts. The application further states 
that Applicant dos not now and does 
not propose to engage in any business 
activities. /

Notice is further given that any in
terested person may, not later than 
March 5, 1979, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa
nied by a statement as to the nature of 
his interest, the reason for such re
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi
ties and Exchange Commission, Wash
ington, D.C. 20549. A copy of such re
quest shall be served personally or by 
mail upon Applicant at the address 
stated above. Proof of such service (by 
affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed 
contemporaneously with the request. 
As provided by Rule 0-5 of the rules 
and regulations promulgated under 
the Act, an order disposing of the ap
plication will be issued as of course' fol
lowing said date unless the Commis
sion thereafter orders a hearing upon 
the Commission’s own motion. Persons 
who request a hearing, or advice as to 
whether a hearing is ordered, will re
ceive any notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any postpone
ments thereof.

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority.

G e o r g e  A. F it z s im m o n s , 
Secretary.

[FR Doc. 79-5078 Filed 2-15-79; 8:45 am]

[8010 -01 -M ]
PHILADELPHIA STOCK EXCHANGE, INC.

Applications for Unlisted Trading Privileges  
and o f O pportunity fo r Hearing

F e b r u a r y  6, 1979.
The above named national securities 

exchange has filed applications with 
the Securities and Exchange Commis
sion pursuant to Section 12(f)(1)(B) of 
the Securities Exchange Act of 1934 
and Rule 12f-l thereunder, for unlist
ed trading privileges in the securities 
of the companies as set forth below, 
which securities are listed and regis
tered on one or more other national 
securities exchanges:
Beatrice Foods Company, $3.38 Series A Cu

mulative Convertible Preference Stock, $1 
Par Value, File No. 7-5073.

UNC Resources, Inc. (Virginia), Common 
Stock, $.20 Par Value, File No. 7-5075. 

Savin Corporation (Delaware), Common 
Stock, $.10 Par Value, File No. 7-5076.
Upon receipt of a request, on or 

before March 6, 1979, from any inter
ested person, the Commission will de
termine whether the applications with 
respect to the companies named shall 
be set down for hearing. Any such re
quest should include a brief statement 
as to the title of the security in which 
the person is interested, the nature of 
his interest in making the request, and 
the position which he proposes to take 
at the hearing, if ordered. In addition, 
any interested person may submit his 
views or any additional facts bearing 
on the said application by means of a 
letter addressed to the Secretary, Se
curities and Exchange Commission, 
Washington, D.C. 20549 not later than 
the date specified. If no one requests a 
hearing with respect to the particular 
application, such application will be 
determined by order of the Commis
sion on the basis of the facts stated 
therein and other information con
tained in the official files of the Com
mission pertaining thereto.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G e o r g e  A. F it z s im m o n s , 
Secretary.

[FR Doc. 79-5079 Filed 2-15-79; 8:45 am]

[8010 -01 -M ]

[Release No. 34-15516/January 25, 1979; 
File No. SR-PHLX 78-23]

PHILADELPHIA STOCK EXCHANGE, INC.

Self-Regulatory O rganizations; Proposed Rule 
Change

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, 16 (June 4, 1975), notice 
is hereby given that on December 26,
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1978, the above mentioned self-regula
tory organization filed with the Secu
rities and Exchange Commission a 
proposed rule change amendment as 
follows:
E x c h a n g e ’s S t a t e m e n t  o f  T e r m s  o f  

S u b s t a n c e  o f  t h e  P r o p o s e d  R u l e  
C h a n g e

The Philadelphia Stock Exchange, 
Inc. (PHLX) proposes the adoption of 
amendments to By-Laws 26-2(2) and 
26-2(4) in order to provide a third 
method by which regular members can 
qualify for options privileges. The text 
of the amendments is set forth below. 
Brackets indicate deletions. Italics in
dicate new material.

26-2(2) Options Member—A regular 
member who has qualified for options 
privileges by either the payment of an 
options fee, [or has acquired] the ac
quisition of a membership for which 
an options fee has been paid [.] or the 
acquisition from the Corporation of a 
membership held in its treasury for 
which options privileges have been 
granted by the Board of Governors 
without the payment of an options fee.
26-2(4) Options Privileges—The privilege to 

deal in options on the Exchange as a 
floor broker, retail member or specialist 
or to conduct other Exchange options 
business, except that members and non
members who have not [paid an options 
feel qualified for options privileges will 
be entitled to place their trades through 
members who have [paid an options fée, 
upon qualificaton for options access] so 
qualified.

E x c h a n g e ’s S t a t e m e n t  o f  B a s is  a n d  
P u r p o s e  o f  P r o p o s e d  R u l e  C h a n g e

The basis and purpose of the forego
ing proposed rule change is as follows: 

Periodically no regular memberships 
with options privileges are offered for 
sale by members or the quote spreads 
for the options membership market 
exceed reasonable ranges. There are 
no authorized and unissued member
ships of any classification and mem
berships held in the Exchange treas
ury lack options privileges. Under 
present By-Laws the only way to 
become an options member is to pay 
an options privilege fee on a regular 
membership or to acquire a regular 
membership on which an options fee 
has been paid. The amendments will 
provide a third method for becoming 
an options member, i.e., the acquisiton 
from the Exchange of a treasury mem
bership which the latter would be em
powered to convert to a membership 
with options privileges, without pay
ment of a fee. When additional op
tions memberships are required by 
either new or present members it is in 
the best interests of the Exchange to 
meet the demand for expansion of op? 
tions trading capability among mem
bers. The Exchange would exercise 
such conversion power only so far as

necessary to maintain a fair and order
ly two-sided market in memberships 
with options privileges.

Availability of memberships with op
tions privileges through a fair and or
derly membership market will tend to 
enhance market-making capability on 
the options floor, contribute to market 
liquidity and competition through ad
dition of off-floor options members, 
and facilitate the ability of a regis
tered broker-dealer in becoming a 
member (Section 6(b)(2) of the Act).

No comments have been received 
from members or others on the pro
posed amendments, but approval will 
be solicited from certain persons who 
paid initial options privileges fees.

The PHLX has determined that the 
proposed amendment will not impose 
any burden on competition.

On or before March 23, 1979, or 
within such longer period (i) as the 
Commission may designate up to 90 
days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the above-mentioned 
self-regulatory organization consents, 
the Commissoin will:

(a) By order approve such proposed 
rule change, or

(b) Institute proceedings to deter
mine whether the proposed rule 
change should be disapproved.

Interested persons are invited to 
submit written data, views and argu
ments concerning the foregoing. Per
sons desiring to make written submis
sions should file 6 copies thereof with 
the Secretary of the Commission. Se
curities and Exchange Commission, 
Washington, D.C. 20549. Copies of the 
filing with respect to the foregoing 
and of all written submissions will be 
available for inspecton and copying in 
the Public Reference Room, 1100 “L” 
Street, NW., Washington, D.C. Copies 
of such filing will also be available for 
inspection and copying at the princi
pal office of the above-mentioned self- 
regulatory organization. All submis
sions should refer to the file number 
referenced in the caption above and 
should be submitted on or before. 
March 9, 1979.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G e o r g e  A. F it z s im m o n s , 
Secretary.

J anuary 25, 1979.
[FR Doc. 79-5066 Piled 2-15-79; 8:45 am]

[8010 -01 -M ]

[Rel. No. 10581; 812-4404]

SCUDOER CASH INVESTMENT TRUST

Filing o f Application for an O rder To Am end
an O rder Previously Issued

F e b r u a r y  6,1979.
Notice is hereby given that Scudder 

Cash Investment Trust (the “Appli
cant”), 175 Federal Street, Boston, 
Massachusetts 02110, a diversified, 
open-end management investment 
company registered under the Invest
ment Company Act. of 1940 (the 
“Act”), filed an application on Decem
ber 8, 1978, for an order pursuant to 
Section 6(c) of the Act that would 
amend an order, pursuant to Section 
6(c) of the Act, previously issued on 
October 26, 1978 (Investment Compa
ny Act Rel. No. 10451) (“October 
order”), which permitted Applicant, 
subject to certain conditions, to calcu
late its net asset value for the pur
poses of sales, redemptions, and repur
chases to the nearest one cent on a 
share value of $1.00. The amendment 
would modify certain quality condi
tions in the October order to permit 
Applicant to purchase instruments 
issued by London branches of U.S. 
banks. All interested persons are re
ferred to the application which is on 
file with the Commission for a state
ment of the representations contained 
therein, which are summarized below.

Applicant states that it is a “money 
market” fund, designed as an invest
ment vehicle for institutional investors 
requiring a constant net asset value 
per share, and that its objectives are 
to maintain the stability of capital and 
provide current income. Applicant 
states that it filed an application on 
October 3, 1977, which was subse
quently amended to request an order 
of the Commission exempting Appli
cant from the provisions of Rules 2a-4 
and 22c-l to the extent necessary to 
permit the Applicant to calculate its 
net asset value to the nearest one cent 
on a share value of $1.00. Applicant 
states that the October order was sub
ject to certain conditions, including 
conditions with respect to the quality 
of investments. Applicant represents 
that one such condition prohibits Ap
plicant from investing in instruments 
of foreign, or foreign branches of do
mestic, banks and savings and loan as
sociations.

Applicant states its desire to acquire 
assets which will produce a competi
tive level of income consistent with 
the maintenance of a stable and liquid 
portfolio and a constant net asset 
value per share. Applicant represents 
that a greater rate of return may be 
available on Eurodollar certificates of 
deposit (dollar denominated deposits 
in a bank located outside the territory 
of the United States) than on certifi-
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cates of deposit issued by domestic 
banks. Applicant states that it re
quests, therefore, that the quality con
ditions of the October order be modi
fied to the extent necessary to permit 
substitution of the following condi
tion: “The Fund will not invest in in
struments of foreign, or foreign 
branches of domestic, banks and sav
ings and loan associations, except for 
instruments of London branches of do
mestic banks.”

Applicant submits that this modifi
cation will increase its ability to pro
vide income to its investors without 
significantly jeopardizing the quality 
of its portfolio. In addition, Applicant 
states that its management believes 
that competing investmènt companies 
have the authority to invest in Euro
dollar certificates of deposit. Applicant 
asserts that the requested modifica
tion is appropriate in the public inter
est and consistent with the protection 
of investors and the purposes fairly in
tended by the policy and provisions of 
the Act,

Section 6(c) of the Act provides, in 
part, that the Commission may« upon 
application, exempt any person, secu
rity or transaction or any class or 
classes of persons, securities or trans
actions, from any provision of provi
sions of the Act or of any rule or regu
lation thereunder, if and to the extent 
that such exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of in
vestors and the purposes fairly intend
ed by the policy and provisions of the 
Act.

Notice is further given that any in
terested person may, not later than 
March 2, 1979, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa
nied by a statement as to the nature of 
his interest, the reason for such re
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
théreon. Any such communication 
should be addressed: Secretary, Securi
ties and Exchange Commission, Wash
ington, D.C. 20549. A copy of such re
quest shall be served personally or by 
mail upon Applicant(s) at the 
address(es) stated above. Proof of such 
service (by affidavit, or in case of an 
attomey-at-law, by certificate) shall be 
filed contemporaneously with the re
quest. As provided by Rule 0-5 of the 
rules and regulations promulgated 
under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear
ing upon request or upon the Commis
sion’s own motion.

Persons who request a hearing, or 
advice as to whether a hearing is or
dered, will receive any notices and

orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof.

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority.

G e o r g e  A. F it z s im m o n s , 
Secretary.

[FR Doc. 79-5070 Filed 2-15-79; 8:45 am]

[8010-01-M ]

[Release No. 10584; 811-25321

TRANSAMERICA GUARANTEED SHARES, IN C

Application fo r an O rder Declaring That Com
pany Has Ceased To Be an Investm ent Com
pany

F e b r u a r y  8,1979.
Notice is hereby given that Transa- 

merica Guaranteed Shares, Inc. ("Ap
plicant”), P.O. Box 2438, Los Angeles, 
CA 90051, registered as an open-end, 
diversified management investment 
company under the Investment Com
pany Act of 1940 (“Act”), filed an ap
plication pursuant to Section 8(f) of 
the Act on November 16, 1978, for an 
order of the Commission declaring 
that Applicant has ceased to be an in
vestment company as defined in the 
Act. All interested persons are re
ferred to the application on file with 
the Commission for a statement of the 
representations set forth therein, 
which are summarized below.

Applicant was organized as a Mary
land corporation and its notification of 
registration under the Act was dated 
October 10, 1974. No registration state
ment was filed by Applicant pursuant 
to Section 8(b) of the Act. The appli
cation states that Applicant never un
dertook operations of any kind nor ac
quired any assets. Applicant never 
filed a registration statement under 
the Securities Act of 1933 and has no 
securityholders. The application fur
ther states that Applicant is not a 
party to any litigation or administra
tive proceedings and that it has no 
outstanding debts. The application 
states that it does not now and does 
not propose to engage in any business 
activities.

Notice is further given that any in
terested person may, not later than 
March 5» 1979, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa
nied by a statement as to the nature of. 
his interest, the reason for such re
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon.

Any such communication should be 
addressed: Secretary, Securities and 
Exchange Commission,» Washington,
D.C. 20549. A copy of such request

shall be served personally or by mail 
upon Applicant at the address stated 
above. Proof of such service (by affida
vit or, in the case of an attorney-at- 
law, by certificate) shall be filed con
temporaneously with the request. As 
provided by Rule 0-5 of the rules and 
regulations promulgated under the 
Act, an order disposing of the applica
tion will be issued as of course follow
ing said date unless the Commission 
thereafter orders a hearing upon re
quest or upon the Commission’s own 
motion. Persons who request a hear
ing, or advice as to whether a hearing 
is ordered, will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof.

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority.

G e o r g e  A. F it z s im m o n s , 
Secretary.

[FR Doc. 79-5082 Filed 2-15-79; 8:45 am]

[8010-01-M ]

[Release No. 10582; 811-2417.]

TRANSAMERICA M U NICIPAL SHARES

Application fo r an O rder Declaring That Com
pany  H a t Ceased To Be an  Investm ent Com
pany

F e b r u a r y  8 ,1 9 7 9 .
Notice is hereby given that Transa- 

merica Municipal Shares (“Appli
cant”), 1150 South Olive Street, Los 
Angeles, CA 90015, registered as a di
versified management investment 
company under the Investment Com
pany Act of 1940 (“Act”), filed an ap
plication pursuant to Section 8(f) of 
the Act on November 16, 1978, for an 
order of the Commission declaring 
tha t Applicant has ceased to be an in
vestment company as defined in the 
Act. All interested persons are re
ferred to the application on file with 
the Commission for a statement of the 
representations set forth therein, 
which are summarized below.

Applicant was organized as a Califor
nia limited partnership and its notifi
cation of registration under the Act 
was filed September 21, 1973. A regis
tration statement pursuant to Section 
8(b) of the Act was never filed. The 
application states that Applicant 
never filed a registration statement 
under the Securities Act of 1933 and 
has no securityholders. The applica
tion states that Applicant is not a 
party to any litigation or administra
tive proceedings and that it has no 
outstanding debts. The application 
further states that Applicant does not 
now and does not propose to engage in 
any business activities.

Notice is further given that any in
terested person may, not later than
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March 5, 1979, at 5:30 p.m., submit to 
the Commission in writing a request 
for a hearing on the matter accompa
nied by a statement as to the nature of 
his interest, the reason for such re
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi
ties and Exchange Commission, Wash
ington, D.C. 20549. A copy of such re
quest shall be served personally or by 
mail upon Applicant at the address 
stated above. Proof of such service (by 
affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed 
contemporaneously with the request. 
As provided by Rule 0-5 of the rules 
and regulations promulgated under 
the Act, an order disposing of the ap
plication will be issued as of course fol
lowing said date unless the Commis
sion thereafter orders a hearing upon 
request or upon the Commission’s own 
motion. Persons who request a* hear
ing, or advice as to whether a hearing 
is ordered, will receive any notices and 
orders issued in this matter, including 
the date of the hearing (if ordered) 
and any postponements thereof.

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority.

G eo rg e  A . F it z s im m o n s , 
Secretary.

[FR Doc. 79-5081 Filed 2-15-79; 8:45 am]

[8025-01-M ]
SMALL BUSINESS ADMINISTRATION

(Declaration of Disaster Loan Area No.
1565, Amdt. No. 1]

CONNECTICUT

Declaration o f Disaster Loan A rea

The above numbered Declaration 
(See 44 FR 6540) is amended by a 
change in the incidence period for 
Fairfield,. New Haven, and New 
London Counties, Connecticut from 
January 21, 1979, to January 21, 1979 
through January 25, 1979 for heavy 
rainfall, melting snow, and flooding. 
All other information remains the 
same, i.e., the termination dates for 
filing applications for physical damage 
is close of business on March 26, 1979, 
and for economic injury until the close 
of business on October 25, 1979.

Dated: February 2, 1979.
H arold  A. T h e is t e , 

Acting Administrator.
(FR Doc. 79-5097 Filed 2-15-79; 8:45 am]

NOTICES

[8025-01-M ]

[Declaration of Disaster Loan Area No. 
1559]

ID A H O

Declaration o f Disaster Loan A rea

The following county and adjacent 
counties within the State of Idaho 
constitute a disaster area as a result of 
natural disaster(s) as indicated:

County Natural disasters) Date(s)

Nez Perce... . Excessive rain...... 09/01/78-10/25/78

Eligible persons, firms and organiza
tions may file applications for loans 
for physical damage until the close of 
business on July 30, 1979, and for eco
nomic injury until the close of busi
ness on October 30,1979, at:
Small Business Administration, District 

Office, 651 U.S. Courthouse, Spokane, 
Washington 99210

or other locally announced locations.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008)

Dated: January 30,1979.
H arold  A . T h e is t e , 

Acting Administrator. 
[FR Doc. 79-5101 Filed 2-15-79; 8:45 am]

[8025-01-M ]

[Declaration of Disaster Loan Area No. ♦ 
1574]

IO W A

Declaration o f Disaster Loan A rea

Henry and Scott Counties and adja
cent counties within the State of Iowa 
constitute a disaster area as a result of 
damage caused by heavy snowfall and 
blizzard which occurred on January 
11, 1979, and January 13, 1979. Appli
cations will be processed under the 
provisions of Pub. L. 94-305. Interest 
rate is 7% percent. Eligible persons, 
firms, and organizations may file ap
plication for loans for physical damage 
until the close of business on April 5, 
1979, and for economic injury until 
the close of business on November 2, 
1979, at:
Small Business Administration, District 

Office, 210 Walnut Street, Des Moines, 
Iowa 50309

or other locally announced locations.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008)

Dated: February 2,1979.
H arold  A. T h e is t e , 

Acting Administrator. 
[FR Doc. 79-5098 Filed 2-15-79; 8:45 am]

10169

[8025-01-M ]

[Declaration of Disaster Loan Area No.
1552, Amdt. #3]

KENTUCKY

Declaration o f Disaster Loan A rea

The above numbered Declaration 
(see 43 FR 59561) and Amendment No. 
1 (see 44 FR 2445) and Amendment #2 
(see 44 FR 5038) was amended in ac
cordance with the President’s declara
tion of December 12, 1978, to include 
Larue County in the State of Ken
tucky. The Small Business Administra
tion will accept applications for disas
ter relief loans from disaster victims in 
the above named county and adjacent 
counties within the State of Ken
tucky. All other information remains 
the same, i.e., the termination date for 
filing applications for physical damage 
is close of business on February 12, 
1979, and for economic injury until 
the close of business on September 12, 
1979.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008).

Dated: January 10, 1979.
A. V e r n o n  W eaver , 

Administrator.
[FR Doc. 79-5096 Filed 2-15-79; 8:45 am]

[8 025 -01 -M ]

[Declaration of Disaster Loan Area No. 
1568]

MISSOURI

Declaration o f Disaster Loan A rea

The 1110 block of Polk Street in the 
City of Albany, Gentry County, Mis
souri constitutes a disaster area be
cause of damage resulting from a fire 
which occurred on December 9, 1978. 
Applications will be processed under 
provisions of Pub. L. 94-305. Interest 
rate is 7% percent. Eligible persons, 
firms and organizations may file appli
cations for loans for physical damage 
until the close of business on April 6, 
1979, and for economic injury until 
close of business on November 6, 1979, 
at:
Small Business Administration, District 

Office, 12 Grand Bldg. 5th Floor, 1150 
Grand Avenue, Kansas City, Missouri 
64106

or other locally announced locations.
(Catalog of Federal Domestic Assistance 
ITogram Nos. 59002 and 59008).

Dated: February 6, 1979.
A. V e r n o n  W ea v er , 

Administrator. 
[FR Doc. 79-5102 Filed 2-15-79; 8:45 am]
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[8025-01-M ]

[License No. 05/05-0137]

N ATIO N A L CITY CAPITAL CORP.

Issuance o f a  Small Business Investm ent 
Com pany License

On November 29, 1978, a notice was 
published in the F ederal R egister (43 
FR 55830) stating that an application 
had been filed by National City Capi
tal Corporation, 623 Euclid Avenue, 
Cleveland, Ohio 44114, with the Small 
Business Administration (SBA), pursu
ant to § 107.102 of the regulations gov
erning small business investment comr 
panies (13 CFR 107.102 (1978)) for a li
cense as a small business investment 
company.

Interested parties were given until 
close of business December 14, 1978, to 
submit their comments , to SBA. No 
comments were received.

Notice is hereby given that, pursu
ant to Section 301(c) of the Small 
Business Investment Act of 1958, as 
amended, after having considered the 
application and all other pertinent in
formation, SBA issued License No. 05/ 
05-0137 on February 8, 1979, to Na
tional City Capital Corporation to op
erate as a small business investment 
company.
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest
ment Companies)

Dated: February 12,1979.
P eter F . McN eish , 

Deputy Associate Administrator 
for Investment.

[FR Doc. 79-5095 Filed 2-15-79; 8:45 am]

[8025-01-M ]

[Declaration of Disaster Loan Area No. 
1575]

NEW JERSEY

Declaration o f Disaster Loan A rea

Bergen and Morris Counties and ad
jacent counties within the State of 
New Jersey constitute a disaster area 
as a result of damage caused by heavy 
rains and flooding which occurred on 
January 20, 1979 through January 24, 
1979. Applications will be processed 
under the provisions of Pub. L. 94-305. 
Interest rate is 7% percent. Eligible 
persons, firms and organizations may 
file applications for loans for physical 
damage until the close of business on 
April 6, 1979, and for economic injury 
until the close of business on Novem
ber 5, 1979, at:
Small Business Administration, District 

Office, 970 Broad Street, room 1635, 
Newark, New Jersey 07102

or other locally announced locations.

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008)

Dated: February 5, 1979.
A. Vernon W eaver, 

Administrator. 
[FR Doc. 79-5100 Filed 2-15-79; 8:45 am]

[8025 -01 -M ]
[Declaration of Disaster Loan Area No. 

1573]

NEW M EXICO

Declaration o f Disaster Loan A rea

As a result of the President’s major 
disaster declaration I find that Catron, 
Grant, Hidalgo, Lincoln and Sierra 
Counties and adjacent counties within 
the State of New Mexico, constitute a 
disaster area because of damage re
sulting from flooding beginning about 
December 19, 1978. Applications will 
be processed under the provisions of 
Pub. L. 94-305. Interest rate is 7% per
cent. Eligible persons, firms and orga
nizations may file applications for 
loans for physical damage until the 
close of business of March 30, 1979, 
and for economic injury until the close 
of business on October 29, 1979, at:
Small Business Administration, District 

Office, 5000 Marble Avenue, N.E., Patio 
Plaza Building, Albuquerque, New Mexico 
87110

or other locally announced locations.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008).

Dated: February 7,1979.
A. Vernon W eaver, 

Administrator. 
FR Doc. 79-5103 Filed 2-15-79; 8:45 am]

[8025 -01 -M ]
[Declaration of Disaster Loan Area No. 

1571]

NEW  YORK

Declaration o f Disaster Loan A rea

Westchester County and adjacent 
counties within the State of New York 
constitute a disaster area as a result of 
damage resulting from heavy rains, 
high winds, snow and flooding which 
occurred on January 19, 1979 through 
January 25, 1979. Applications will be 
processed under the provisions of Pub. 
L. 94-305. Interest rate is 73/8 percent. 
Eligible persons, firms and organiza
tions may file applications for loans 
for physical damage until the close of 
business on April 2, 1979, and for eco
nomic injury until the close of busi
ness on November 1,1979 at:
Small Business Administration, District 

Office, 26 Federal Plaza, room 3100, New 
York, New York, 10007

or other locally announced locations.

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008)

Dated: February 1,1979.
Harold A. T heiste , 

Acting A dministrator. 
[FR Doc. 79-5099 Filed 2-15-79; 8:45 am]

[8025 -01 -M ]
[Declaration of Disaster Loan Area #1577] 

RHODE ISLAND

Declaration o f Disaster Loan A rea

The area of 7-12 Robinson Street in 
the Wakefield section of the town of 
South Kingstown, Washington 
County, Rhode Island, constitutes a 
disaster area because of damage re
sulting from a fire which occurred on 
October 22, 1978. Applications will be 
processed under the provisions of Pub. 
L. 94-305. Interest rate is 7% percent. 
Eligible persons, firms, and organiza
tions may file applications for loans 
for pKyaÂcal damage until the close of 
business on April 12, 1979, and for eco
nomic injury until the close of busi
ness on November 9, 1979, at:
Small Business Administration, District 

Office, 57 Eddy Street, Providence, Rhode 
Island 02903.

or other locally announced locations.
(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008)

Dated: February 9,1979.
W illiam H. M auk , 

Acting Administrator. 
[FR Doc. 79-5104 Filed 2-15-79; 8:45 ami

[4710 -07 -M ]
DEPARTMENT OF STATE
[Public Notice CM-8/157]

SHIPPING CO O R D IN ATIN G  COMMITTEE;
SUBCOMMITTEE O N  SAFETY OF LIFE AT SEA

M eeting

The working group on fire protec
tion of the Subcommittee on Safety of 
Life at Sea (SOLAS), a subcommittee 
of the Shipping Coordinating Commit
tee, will hold an open meeting at 10:00
a.m. on Thursday, March 1, 1979, at 
the Department of Transportation, 
Room 8236, 400 Seventh Street, SW., 
Washington, D.C. 20590.

The purpose of the meeting will be 
to:

Discuss a proposed amendment of Chap
ter II-2 of SOLAS 1974 which would require 
the posting of general arrangement plans 
aboard vessels to aid outside fire fighting 
teams,

Review the action taken at the Twenty- 
Second Session of the IMCO Subcommittee 
on Fire Protection, and

Prepare for the Twenty-Third Session, 
July 16-20,1979.
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Requests for further information 
should foe directed to Mr. Daniel F. 
Sheehan, United States Coast Guard, 
(G-MMT-4/82), telephone number 
(202 ) 426-2197.

The Chairman will entertain com
ments from the public as time permits.

R ic h a r d  K . B a n k , 
Chairman, Shipping 

Coordinating Committee.
F eb r u a r y  9, 1979.
CFR Doc. 79-5093 Filed 2-15-79; 8:45 am]

[4710 -08 -M ]

O ffice  o f the  Secretary 

ICM-8/156]

ADVISORY COMMITTEE O N  PRIVATE INTER
N A TIO N A L LAW; A D  H O C  STUDY GROUP
O N  THE SECOUND INTER-AMERICAN SPE
CIALIZED CONFERENCE O N  PRIVATE INTER
N ATIO N A L LAW

M eeting

A meeting of an Ad Hoc .Committee 
on the Seoond Inter-American Special
ized Conference on Private Interna
tional Daw, a subgroup of the Secre
tary of State’s Advisory Committee on 
Private International Law, will be held 
at 9:30 a.m. on Friday, March 2, 1979, 
in room 1406 of the Department of 
State. Members of the general public 
may attend and participate in the dis
cussion subject to instructions of the 
Chairman.

The purpose of the meeting will be 
to consider draft conventions to be 
placed before the Second Inter-Ameri
can Specialized Conference on Private 
International Law, to take place in 
Montevideo, April 23-May 8, and posi
tions that the United States Delega
tion will take on those Conventions.

Members of the general public who 
desire to attend the meeting will be 
admitted up to the limits of the capac
ity of the meeting room. Entrance to 
the Department of State building is 
controlled and entry will be facilitated 
if arrangements are made in advance 
of the meeting. It is requested that 
prior to March 2,1979, members of the 
general public who plan to attend the 
meeting communicate their name, af
filiation and address to Ms. Sue Short, 
Office of the Legal Adviser, Depart
ment of State; the telephone number 
is (202) 632-2678. All non-governmen
tal attendees a t the meeting should 
use the C Street entrance.

Dated: February 9,1979.
Stephen M. S chwebel, 

Vice Chairman.
IFR Doc. 79-5117 Filed 2-15-79: 8:45 am]

[4910 -06 -M ]
DEPARTMENT OF TRANSPORTATION

Federal Railroad Adm inistration

I FRA Waiver Petition Docket SA-78-73

MASSACHUSETTS BAY TRANSPORTATION  
AUTHORITY

In accordance with 49 CFR § 211.41 
and § 211.9, notice is hereby given that 
the Massachusetts Bay Transportation 
Authority (MBTA) has submitted a 
waiver petition to the Federal Rail
road Administration (FRA) requesting 
a temporary waiver of compliance 
with 49 CFR Part 231 (Safety Appli
ance Standards); That part requires 
that each passenger and freight car be 
equipped with handholds and sill steps 
of. prescribed dimensions at specific lo
cations.

The MBTA seeks a temporary 
waiver of compliance with this part 
for approximately sixty passenger 
cars. The passenger cars involved are 
being leased by MBTA from the To
ronto Area Transit Operating Authori
ty (TATA) for a period of two years.

The passenger cars were constructed 
for TATA by Hawker Siddeley Canada 
Limited and have been operated suc
cessfully by TATA for a  period of 
nearly ten years. Given the design of 
these passenger cars, which includes 
wide vestibules located near the end of 
each car, and the long-term use of 
these cars by TATA the vehicles were 
not equipped with vertical handholds 
as required by § 231.12(b). Further
more, when the doors of these cars are 
closed the ability to use the vestibule 
stairwell as a sill step is impaired.

The MBTA seeks the temporary 
waiver of compliance with, the regula
tion in order to permit the operation 
of these pasenger cars without modify
ing them. The MBTA notes that only 
a two year period of operation is being 
contemplated and that at the end of 
that period the cars will be returned 
to TATA.

In submittting the request for a 
waiver the MBTA sought immediate 
authority to utilize the cars in order to 
relieve problems of equipment avail
ability associated with existing passen
ger cars. The Railroad Safety Board 
(Board) of the FRA, which has been 
delegated responsibility for determin
ing whether it is appropriate to grant 
a waiver of compliance, has already re
sponded to the portion of the MBTA 
request. The Board, after conducting a 
field investigation concerning this 
matter, granted the MBTA conditional 
authority to operate these cars during 
the period necessary to permit public 
participation in this proceeding. In de
ciding to permit the operation of these 
vehicles during this period the Board 
concluded that temporary operation of

the vehicles was consistent with rail
road safety and in the public interest.

Prior to making a decision on the 
long term operation of these passenger 
cars, the Board is seeking public com
ment on this matter. Consequently, in
terested person are invited to partici
pate in this proceeding by submitting 
written data, views, or comments.

The Board does not anticipate 
scheduling a public hearing in connec
tion with this proceeding since the 
facts do not appear to warrant it. How
ever, a public hearing will be sched
uled if requested by an interested 
person before February 23,1979.

All communications concering these 
petitions must identify the appropri
ate docket number (FRA Waiver Peti
tion Docket No. SA-78-7) and should 
be submittted in triplicate to the 
Docket Clerk, Office of the Chief 
Counsel, Federal Railroad Administra
tion, 2100 Second Street, S.W., Wash
ington, D C. 20590. Communications 
received before March 15, 1979 will be 
considered by the FRA before final 
action is takfen. Comments received 
afteT that date will be considered to 
the extent practicable.

Detailed information concerning this 
proceeding is on file with the Docket 
Clerk. Any comments received will 
also be on file. This material is availa
ble for examination by the public 
during regular business hours in Room 
4406, Trans Point Building. 2100 
Second Street. S.W., Washington, D.C. 
20590.

Authority: Sec. 12, Safety Appliance 
Acts, as amended <45 U.S.C. 12); Sec. 1.49(c), 
Regulations of the Office of the Secretary 
of Transportation (49 CFR g 1.49(c)).

Issued in Washington, D.C. on Feb
ruary 6, 1979.

R obert H. W right.
Acting Chairman, 

Railroad Safety Board.
IFR Doc. 79-5116 Filed 2-15-79; 8:45 am]

[4810 -22 -M ]
DEPARTMENT OF THE TREASURY

Customs Service

IM PO RTATION OF TU N A  A N D  TUNA  
PRODUCTS FROM  COSTA RICA PROHIBITED

AGENCY: U.S. Customs Service, De
partment of the Treasury.
ACTION: General Notice.
SUMMARY: This notice is to advise 
that under the Fishery Conservation 
and Management Act of 1976 (“the 
Act”), the Assistant Secretary of State 
for Oceans and International Environ
mental and Scientific Affairs has certi
fied to the Secretary of the Treasury 
that two United States fishing vessels, 
while fishing in waters beyond any 
foreign nation's territorial sea, to the
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extent that such sea is recognized by 
the United States, were seized by 
Costa Rica as a consequence of a claim 
of jurisdiction which is not recognized 
by the United States. Pursuant to sec
tion 205(b) of the Act, the Secretary of 
the Treasury has determined that the 
entry for consumption or withdrawal 
from warehouse for consumption of 
tuna and tuna products from Costa 
Rica is prohibited until the Depart
ment of State notifies the Secretary of 
the Treasury that the reasons for this 
prohibition no longer prevail.
EFFECTIVE DATE: This prohibition 
is effective as to tuna and tuna prod
ucts from Costa Rica imported on or 
after February 16, 1979. Such importa
tions shall npt entered for consump
tion or withdrawn from warehouse for 
consumption on or after that date.
FOR FURTHER INFORMATION 
CONTACT:

Harrison C. Feese, Entry, Examina
tion, and Liquidation Branch, Duty 
Assessment Division, Office of Oper
ations, U.S. Customs Service, 1301 
Constitution Avenue, N.W., Wash
ington, D.C. 20229 (202-566-8651).

SUPPLEMENTARY INFORMATION :
B a ckg ro un d

Section 205(a)(4)(C) of the Fishery 
Conservation and Management Act of 
1976 (16 U.S.C. 1801 et seq.), provides 
that the Secretary of State shall certi
fy to the Secretary of the Treasury 
any determination that a fishing 
vessel of the United States, while fish
ing in waters beyond any foreign na
tion’s territorial sea, to the extent 
that such sea is recognized by the 
United States, has been seized by a 
foreign nation as a consequence of a 
claim of jurisdiction not recognized by 
the United States. The responsibility 
for this certification was delegated to 
the Assistant Secretary of State for 
Oceans and International Environ
mental and Scientific Affairs by De
partment of State Delegation of Au
thority No. 138 of April 29, 1977.

Pursuant to section 205(b) of the 
Act, upon receiving the certification, 
the Secretary of the Treasury is re
quired to take such action as may be 
necessary and appropriate to prohibit 
the importation of all fish and fish 
products from the fishery involved.

Section 205(c) of the Act provides 
that if the Secretary of State finds 
that the reasons for the import prohi
bition under section 205 no longer pre
vail, the Secretary of State shall 
notify the Secretary of the Treasury, 
who shall promptly remove the import 
prohibition.

On January 18, 1979, the UNCLE 
LOUIE and the SEAFOX, fishing ves
sels of the United States, were seized 
by authorities of the government of 
Costa Rica approximately 170 miles

off the shore of Costa Rica for fishing 
tuna without Costa Rican authoriza
tion. Costa Rica claims jurisdiction 
over tuna within 200 miles of its coast. 
The United States does not recognize 
this jurisdiction.

Pursuant to section 205(a) of the 
Act, on February 6, 1979, the Assistant 
Secretary of State certified the seizure 
of the UNCLE LOUIE and the 
SEAFOX, while fishing in waters 
beyond the jurisdiction of Costa Rica.

D e t e r m in a t io n

Under the authority of sections 205
(b) and (c) of the Fishery Conserva
tion and Management Act of 1976, on 
February 9, 1979, the Secretary of the 
Treasury determined that the entry 
for consumption or withdrawal from 
warehouse for consumption of tuna 
and tuna products from Costa Rica 
(the “country of origin”) is prohibited 
until the Department of State notifies 
the Secretary of the Treasury that the 
reasons for this prohibition no longer 
prevail.

D r a ft in g  I n f o r m a t io n

The principal author of this docu
ment was Laurie Strassberg Amster, 
Regulations and Legal Publications 
Division, U.S. Customs Service. How
ever, personnel from other offices of 
the Customs Service and the Treasury 
Department participated in its devel
opment.

Dated: February 13, 1979.
R ic h a r d  J. D a v is , 
Assistant Secretary 

of the Treasury.
[PR Doc. 79-5121 Piled 2-15-79; 3:41 pm]

[7035-01-M ]

INTERSTATE COMMERCE 
COMMISSION

[Ex Parte No. 241, Rule 19, 56th Revised 
Exemption No. 90]

ABERDEEN A ROCKFISH RAILROAD CO., ET AL. 

Exemption Under M andato ry  Car Service Rules

To all railroads: It appearing, That 
certain of the railroads named below 
own numerous 50-ft. plain boxcars; 
that under present conditions, there 
are substantial surpluses of these cars 
on their lines; that return of these 
cars to the owners would result in 
their being stored idle; that such cars 
can be used by other carriers for trans
porting traffic offered for shipments 
to points remote from the car owners; 
and that compliance with Car Service 
Rules 1 and 2 prevents such use of 
these cars, resulting in unnecessary 
loss of utilization of such cars.

It is ordered, That, pursuant to the 
authority vested in me by Car Service 
Rule 19, 50-ft. plain boxcars described 
in the Official Railway Equipment

Register, I.C.C.-R.E.R. No. 410, issued 
by W. J. Trezise, or successive issues 
thereof, as having mechanical designa
tion “XM”, and bearing reporting 
marks assigned to the railroads named 
below, shall be exempt from provisions 
of Car Service Rules 1, 2(a), and 2(b).
Aberdeen and Rockfish Railroad Company 

Reporting Marks: AR
Camino, Placerville & Lake Tahoe Tailroad 

Company
Reporting Marks: CPLT 

City of Prineville
Reporting Marks: COP 

The Clarendon and Pittsford Railroad Com
pany

Reporting Marks: CLP 
Duluth, Missabe and Iron Range Railway 

Company
Reporting Marks: DMIR 

East Camden & Highland Railroad Compa
ny

Reporting Marks: EACH 
Genessee and Wyoming Railroad Company 

Reporting Marks: GNWR 
Greenville and Northern Railway Company 

Reporting Marks: GRN 
Lake Superior & Ishpeming Railroad Com

pany
Reporting Marks: LSI 

Lenawee County Railroad Company, Inc.
Reporting Marks: LCRC 

Louisiana Midland Railway Company 
Reporting Marks: LOAM 

Louisville and Wadley Railway Company 
Reporting Marks: LW

Louisville, New Albany & Cory don Railroad 
Company

Reporting Marks: LNAC 
Manufacturers Railway Company 

Reporting Marks: MRS 
Middletown and New Jersey Railway Com

pany, Inc.
Reporting Marks: MNJ 

Missouri-Kansas-Texas Railroad Company 
Reporting Marks: BKTY-MKT 

New Orleans Public Belt Railroad 
Reporting Marks: NOPB 

Oregon & Northwestern Railroad Co.
Reporting Marks: ONW 

Oregon, Pacific and Eastern Railway Com
pany

Reporting Marks: OPE 
Pearl River Valley Railroad Company 

Reporting Marks: PRV 
Peninsula Terminal Company 

Reporting Marks: PT 
Raritan River Rail Road Company1 

Reporting Marks: RR 
Sacramento Northern Railway 

Reporting Marks: SN 
St. Lawrence Railroad

Reporting Marks: NSL 
Sierra Railroad Company

Reporting Marks: SERA 
Terminal Railway, Alabama State Docks 

Reporting Marks: TASD 
The Texas Mexican Railway company 

Reporting Marks: TM 
Tidewater Southern Railway Company 

Reporting Marks: TS
Toledo, Peoria & Western Railroad Compa

ny
Reporting Marks: TPW 

Vermont Railway, Inc.
Reporting Marks: VTR 

WCTU Railway Company
Reporting Marks: WCTR 

Youngstown & Southern Railway Company 
Reporting Marks: YS

1 Providence and Worcester Company de
leted.
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Yreka Western Railroad Company 
Reporting Marks: YW.

Effective February 1, 1979, and con
tinuing in effect until further order of 
this Commission.

Issued at Washington, D.C. January 
26, 1979,

I n t e r s t a t e  C o m m erce  
C o m m is s io n ,

J o e l  E . B u r n s ,
Agent

{PR Doc. 79-5136 Plied 2-15-79; 6:45 am]

[7035-01-M ]

{Notice No. 27]

ASSIGNMENT OF HEARINGS

F ebru a ry  13, 1979.
Cases assigned for hearing, post

ponement, cancellation or oral argu
ment appear below and will be pub
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission- An 
attempt will be made to publish no
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can
cellation or postponements of hearings 
in which they are interested.

No, MC 104656 (Sub-No. 14F), Man- 
drell Motor Coach, Inc., now assigned 
for hearing on April 25, 1979, (3 days), 
at Eastern Maryland in a hearing 
room to be later designated.

No. MC 124004 (Sub-No. 45F), Rich
ard Dahn, Inc., now assigned for hear
ing on May 7, 1979, (2 days), at New 
York, NY., in a hearing room to be 
later designated.

No. MC 141369 (Sub-No. 6F), V.I.P. 
Limousine, Inc., now assigned for 
hearing on May 9, 1979, (3 days), at 
New York, NY., in a hearing room to 
be later designated.

No. MC 123872 (Sub-No. 81F), W & 
L Motor Lines, Inc., now assigned for 
hearing on May 8, 1979, (2 days), at 
Denver* Colorado in a hearing room to 
be later designated.

No. MC 25869 (Sub-No. 144F), Nolte 
Bros. Truck Line, Inc., now assigned 
for hearing on May 14, 1979, (2 days), 
at Denver, Colorado in a hearing room 
to be later designated.

No. MC 123407 (Sub-No. 478F), 
Sawyer Transport, Inc., now assigned 
for hearing on May 14, 1979, (5 days), 
at Denver, Colorado in a hearing rpom 
to be later designated.

No. MC 76065 (Sub-No. 34F), Ehrlich 
Newmark Trucking Co., Inc., now as
signed for hearing on March 12, 1979 
at Philadelphia, Pennsylvania and will

be held in U.S. Customs Court Room, 
3rd Floor, U.S. Customs House Build
ing.

No. MC 25798 (Sub-No. 347F), Clay 
Hyder Trucking Lines, Inc., MC 95540 
(Sub No. 1025F), Watkins Motor Lines, 
Inc., MC 111812 (Sub No. 381F), Mid
west Coast Transport, Inc., MC 115841 
(Sub No. 637F) Colonial Refrigerated 
Transportation, Inc., MC 124988 (Sub 
No. 5F), Truck Service Company an 
Oklahoma Corporation, MC 138875 
(Sub No. 91F), Showmaker Trucking 
Company, MC 140024 (Sub No. 117F), 
J.B. Montgomery, Inc., MC 140829 
(Sub No. 117F), Cargo Contract Carri
er Corp., MC 143215 (Sub No. 4F), 
Cycles Limited, MC 143775 (Sub No. 
9F), Paul Yates, Inc., and MC 145059 
(Sub No. 3F), Spinelli Bros. Trucking, 
Inc., now assigned for hearing on 
March 14, 1979, at Philadelphia, Penn
sylvania and will be held in U.S. Cus
toms Court Room, 3rd Floor, U.S. Cus
toms House Building.

No. MC 141369 (Sub-No. 6F), V.I.P. 
Limousine, Inc., now assigned for 
hearing on May 9, 1979, (3 days), at 
New York, New York, in a hearing 
room to be later designated.

H. G. H omme, Jr., 
Secretary.

(FR Doc. 79-5137 Filed 2-15-79; 6:45 am]

[7035-01-M ]

(ICC Order No. P-16]

ATCHISON, TOPEKA A SANTA FE RAILW AY  
CO.

Passenger Train O peration

It appearing, That the National 
Railroad Passenger Corporation 
(Amtrak) has established through pas
senger train service between Chicago, 
Illinois, and Laredo, Texas; that the 
operation of these trains requires the 
use of the tracks and other facilities of 
the Missouri-Kansas-Texas Railroad 
Company (MKT) between Temple, 
Texas, and Taylor, Texas; that these 
tracks of the MKT are temporarily 
out of service because of a derailment; 
that an alternate route between these 
points is available via The Atchison, 
Topeka and Santa Fe Railway Compa
ny between Temple, Texas, and 
Miians, Texas, thence via the Missouri 
Pacific Railroad Company between 
Miians, Texas, and Taylor, Texas; that 
the use of such alternate route is nec
essary in the interest of the public and 
the commerce of the people; that 
notice and public procedure herein are 
impracticable and contrary to the 
public interest; and that good cause 
exists for making this order effective 
upon less than thirty days’ notice.

It is ordered, (a) Pursuant to the au
thority vested in me by order of the 
Commission served December 10, 1976,

and of the authority vested in the 
Commission by section 402(c) of the 
Rail Passenger Service Act of 1970 (45 
USC § 562(c)), The Atchison, Topeka 
and Santa Fe Railway Company is di
rected to permit use of its tracks be
tween Temple and Milans, Texas, by 
trains of the National' Railroad Pas
senger Corporation.

(b) In executing the provisions of 
this order, the common carriers in
volved shall proceed even though no 
agreements or arrangements now exist 
between them with reference to the 
compensation terms and conditions 
applicable to said transportation. The 
compensation terms and conditions 
shall be, during the time this order re
mains in force, those which are volun
tarily agreed upon by and between 
said carriers; or upon failure of the 
carriers to so agree, the compensation 
terms and conditions shall be as here
after fixed by the Commission upon 
petition of any or all of the said carri
ers in accordance with pertinent au
thority conferred upon it-by the Inter
state Commerce Act and by the Rail 
Passenger Service Act of 1970, as 
amended.

(c) Application. The provisions of 
this order shall apply to intrastate, in
terstate and foreign traffic. ~

(d) Effective date. This order shall 
become effective at 11:30 am., Febru
ary i, 1979.

(e) Expiration date. The provisions 
of this order shall expire at 1:59 p.m., 
February 1, 1979, unless otherwise 
modified, changed or suspended by 
order of this Commission.

It is further ordered, That this older 
shall be served upon The Atchison, 
Topeka and Santa Fe Railway Compa
ny, and upon the National Railroad 
Passenger Corporation and that it be 
filed with the Director, Office of the 
Federal Register.

Issued at Washington, D.C., Febru
ary 1,1979.

I n t e r s t a t e  C o m m erce  
C o m m is s io n ,

J o e l  E . B u r n s ,
Agent

{FR Doc. 79-5139 Filed 2-15-79; 8:45 am]

[7035-01-M ]

(Ex Parte No. 241; Rule 19, Exemption No.
157]

BALTIMORE & O H IO  RAILROAD CO. ET AL. 

Exemption Under M an d ato ry  Car Service Rales

To all railroads:
The railroads named below own nu

merous open hopper cars for the pur
pose of transporting substantial vol
umes of coal and other bulk freight 
originating on their lines and destined 
to points on other lines. There are no 
significant volumes of traffic trans-
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ported in similar cars originating on 
other lines and terminating on these 
lines which would provide a source of 
empty hopper cars for return loading. 
These lines have agreed to refrain 
from loading hopper cars owned by 
other lines without the express con
sent of the car owners even though 
such use might otherwise be author
ized by Car Service Rules 1 and 2. 
Under these conditions it is imperative 
that open hopper cars owned by these 
railroads be returned to the owning 
railroad empty unless their use is au
thorized by the car owner.

It is ordered, That pursuant to the 
authority vested in me by Car Service 
Rule 19:

(a) Hopper cars listed under the 
heading “Class ‘H’ Hopper Car Type” 
in the Official Railway Equipment 
Register, I.C.C.-R.E.R. No. 410, issued 
by W. J. Trezise, or successive issues 
thereof, and owned by the railroads 
named in section (c) below, are exempt 
from the provisions of Car Service 
Rules 1(a), 2(a) and 2(b). These cars 
must be returned empty to the car 
owner unless their use has been au
thorized by the car owner.

(b) Railroads named in section (c) 
below are prohibited from using 
hopper cars foreign to their line unless 
their use has been authorized by the 
car owner.

(c) List of railroads and car report
ing marks:
The Baltimore and Ohio Railroad Company 

Reporting Marks: B&O 
Bessemer and Lake Erie Railroad Company 

Reporting Marks: B&LE 
The Chesapeake and Ohio Railway Com

pany
Reporting Marks: C&O 

Louisville and Nashville Railroad Company 
Reporting Marks: L&N-NC-MON 

Norfolk and Western Railway Company
Reporting Marks: ACY-N&W-NKP- 

P&WV-VGN-WAB 
Western Maryland Railway Company 

Reporting Marks: WM
(d) For the purpose of improving car 

utilization and the efficiency of rail
road operations, or alleviating inequi
ties or hardships, modifications may 
be authorized by the Chief Transpor
tation Officer of the car owner, or by 
the Director or Assistant Director of 
the Bureau of Operations, Interstate 
commerce Commission. Modifications 
authorized by the car owner must be 
confirmed in writing to W. H. Van 
Slyke, Chairman, Car Service Division, 
Association of American Railroads, 
Washington, D.C., for submission to 
the Director or Assistant Director.

(e) No common carrier by railroad 
subject to the Interstate Commerce 
Act shall accept from shipper any 
loaded hopper car, described in this 
exemption, contrary to the provisions 
of the exemption.

(f) Application. The provisions of 
this order shall apply to intrastate, in
terstate and foreign commerce.

Effective February 1, 1979, and con
tinuing in effect until further order of 
this Commission.

Issued at Washington, D.C., January
31,1979.

J oel E. B ur ns, 
Agent

[FR Doc. 79-5142 Filed 2-15-79; 8:45 ami

[7035-01-M ]

tl.C.C. Order No. 24 under Service Order 
No. 13441

C HICA G O , MILWAUKEE, ST. PAUL & PACIFIC  
RAILROAD CO.

Rerouting Traffic

In the opinion of Joel E. Bums, 
Agent, the Chicago, Milwaukee, St. 
Paul and Pacific Railroad Company is 
unable to transport promptly all traf
fic offered for movement via its lines 
via Kansas City, because of adverse 
weather conditions and congestion.

It is ordered,
(a) Rerouting traffic. The Chicago, 

Milwaukee, St. Paul and Pacific Rail
road Company, being unable to trans
port promptly all traffic offered for 
movement via its lines via Kansas 
City, because of adverse weather con
ditions and congestion, that line and 
its connections are authorized to 
divert or reroute such traffic via any 
available route to expedite the move
ment. Traffic necessarily diverted by 
authority of this order shall be rerout
ed so as to preserve as nearly as possi
ble the participation and revenues of 
other carriers provided in the original 
routing. The billing covering all such 
cars rerouted shall carry a reference 
to this order as authority for the re
routing.

(b) Concurrence of receiving roads to 
be obtained. The railroad rerouting 
cars in accordance with this order 
shall receive the concurrence of other 
railroads to which such traffic is to be 
diverted or rerouted, before the re
routing or diversion is ordered.

(c) Notification to shippers. Each 
carrier rerouting cars in accordance 
with this order, shall notify each ship
per at the time each shipment is rer
outed or diverted and shall furnish to 
such shipper the new routing provided 
under this order.

(d) Inasmuch as the diversion or re
routing of traffic is deemed to be due 
to carrier disability, the rates applica
ble to traffic diverted or rerouted by 
said Agent shall be the. rates which 
were applicable at the time of ship
ment on the shipments as originally 
routed.

(e) In executing the directions of the 
Commission and of such Agent pro

vided for in this order, the common 
carriers involved shall proceed even 
though no contracts, agreements or 
arrangements now exist between them 
with reference to the divisions of the 
rates of transportation applicable to 
said traffic. Divisions shall be, during 
the time this order remains in force, 
those voluntarily agreed upon by and 
between said carriers; or upon failure 
of the carriers to so agree; said divi
sions shall be those hereafter fixed by 
the Commission in accordance with 
pertinent authority conferred upon it 
by the Interstate Commerce Act.

(f) Effective date. This order shall 
become effective at 11:30 a.m., Janu
ary 31, 1979.

(g) Expiration date. This order shall 
expire at 11:59 p.m., February 5, 1979, 
unless otherwise modified, changed or 
suspended.

This order shall be served upon the 
Association of American Railroads, 
Car Service Division, as agent of all 
railroads subscribing to the car service 
and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associ
ation. A copy of this order shall be 
filed with the Director, Office of the 
Federal Register.

Issued at Washington, D.C., January
31,1979.

Interstate Commerce 
Com m issio n ,

J oel E. B ur ns,
Agent.

[FR Doc. 79-5140 Filed 2-15-79; 8:45 am]

[7035-01-M ]

[Finance Docket No. 28949F]

C HICA G O  & NORTH WESTERN 
TRANSPORTATION CO.

Trackage Rights O v e r Chicago, M ilw aukee , St. 
Paul & Pacific Railroad Co. Between W olsey  
and A berdeen in Beadle, Spink, and Brown 
Counties, S. Dak.

CHICAGO AND NORTH WEST
ERN TRANSPORTATION COMPA
NY (North Western), 400 West Madi
son Street, Chicago, IL 60606, repre
sented by Anne E. Valle, Attorney, 
Chicago and North Western Transpor
tation Company, 400 West Madison 
Street, Chicago, IL 60606, hereby give 
notice that on the 26th day of Janu
ary, 1979, it filed with the Interstate 
Commerce Commission at Washing
ton, DC, an application under Section 
5(2) of the Interstate Commerce Act 
for a decision approving and authoriz
ing the acquisition of trackage rights 
over the Chicago, Milwaukee, St. Paul 
and Pacific Railroad Company (Mil
waukee Road) between Wolsey and 
Aberdeen, SD, via Redfield, a distance 
of 70.6 miles.
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North Western presently operates 

over its own existing trackage between 
Wolsey and Aberdeen.

Under the proposed trackage rights 
agreement, North Western would op
erate over the Milwaukee Road track
age between a point of connection 
milepost 705.0 at Wolsey to milepost
765.6 at Aberdeen, SD, a distance of
70.6 miles, all in Beadle, Spink and 
Brown Counties.

In the opinion of the Applicant, the 
Commission’s approval of the trackage 
right will not have any significant en
vironmental impact and will not ad
versely affect the quality of the 
human environment.

The transaction will not significant
ly affect shippers, receivers or employ
ees of the carriers. No new markets 
will be served by North Western as a 
result of this transaction. The transac
tion will provide a more direct and 
profitable route for traffic carried by 
North Western between Wolsey and 
Aberdeen, SD.

In accordance with the Commis
sion’s regulations (49 CFR 1108.8) in 
Ex Parte No. 55 (Sub-No. 4), Imple
mentation-National Environmental 
Policy Act, 1969, 352 I.C.C. 451 (1976), 
any protests may include a statement 
indicating the presence or absence of 
any effect of the requested Commis
sion action on the quality of the 
human environment. If any such 
effect is alleged to be present, the 
statement shall indicate with specific 
data the exact nature and degree of 
the anticipated impact. See Implemen
tation—National Environmental
Policy Act, 1969, supra, at p. 487.

Interested persons may participate 
formally in a proceeding by submitting 
written comments regarding the appli
cation. Such submissions shall indicate 
the proceeding designation Finance 
Docket No. 28949F and the original 
and two copies thereof shall be filed 
with the Secretary, Interstate Com
merce Commission, Washington, DC 
20423, not later than 45 days after the 
date notice of the filing of the applica
tion is published iri the F ederal R e g is 
te r . Such written comments shall in
clude the following: the person’s posi
tion, e.g., party protestant or party in 
support, regarding the proposed trans
action; specific reasons why approval 
would or would not be in the public in
terest; and a request for oral hearing 
if one is desired. Additionally, interest
ed persons who do not intend to for
mally participate in a proceeding but 
who desire to comment thereon, may 
file such statements and information 
a»s they may desire, subject to the 
filing and service requirements speci
fied herein. Persons submitting writ
ten comments to the Commission 
shall, at the same time, serve copies of 
such written comments upon the Ap

plicant, the Secretary of Transporta
tion and the Attorney General.

H. G. H o m m e , Jr., 
Secretary.

[FR Doc. 79-5145 Filed 2-15-79; 8:45 am]

[7035 -01 -M ]
[Ex Parte No. 241; Rule 19; Exemption No.

158]

PITTSBURGH & LAKE ERIE RAILROAD CO. 

Exemption Under M andato ry  Car Service Rules

To all railroads:
Because of a strike situation, The 

Pittsburgh and Lake Erie Railroad 
Company is unable to furnish shippers 
gondola cars of suitable ownership to 
maintain operations thereby threaten
ing to close factories and create sub
stantial economic loss.

It is ordered, That pursuant to the 
authority vested in me by Car Service 
Rule 19:

The Pittsburgh and Lake Erie Rail
road Company is authorized to accept 
from shippers general service plain 
gondola cars less than 61-ft., in length 
and bearing mechanical designations 
“GA”, “GB”, “GD”, “GH”, “GS”, and 
“GT” as listed in the Official Railway 
Equipment Register, I.C.C.-R.E.R. No. 
410, issued by W. J. Trezise, or succes
sive issues thereof, regardless of the 
provisions of Car Service Rules 1 and 
2.

It is further ordered, This exemption 
shall not apply to cars of Mexican or 
Canadian ownership or to cars subject 
to Interstate Commerce Commission 
or Association of American Railroads’ 
Orders requiring return of cars to 
owners.

Effective February 1, 1979.
Expires February 6, 1979.
Issued at Washington, D.C., Febru

ary 1, 1979.
I n t e r s t a t e  C o m m erce  

C o m m is s io n ,
J o el  E . B u r n s ,

Agent.
[FR Doc. 79-5141 Filed 2-15-79; 8:45 am]

[7035 -01 -M ]
[No. 37088]

PO N Y EXPRESS COURIER CORP.

Petition fo r R elief

AGENCY: Interstate Commerce Corfi- 
mission.
ACTION: Decision, granting petition 
for relief.
SUMMARY: Petitioner, Pony Express 
Courier Corporation, a motor contract 
carrier, has requested relief from the 
requirements of filing with the Com
mission schedules of actual rates and

charges in 49 U.S.C. 10702 (formerly 
section 218(a) of the Interstate Com
merce Act) and copies of actual con
tracts negotiated with shippers in 49 
CFR 1053.6. Thereafter, petitioner 
would only file schedules of minimum 
rates and charges. The sought relief is 
provisionally granted.
DATES: The sought relief is granted 
and will become effective on or before 
March 19, 1979: Provided, That com
ments are not filed with the Commis
sion giving sufficient reason for deny
ing the relief.
ADDRESS: Send Comments to: Office 
of Proceedings, Interstate Commerce 
Commission, Washington, D.C. 20423.
FOR FURTHER INFORMATION 
CONTACT:

Janice M. Rosenak or Harvey
Gobetz, Office of Proceedings, Inter
state Commerce Commission, Wash
ington, D.C. 20424 (202) 275-7693.

SUPPLEMENTARY INFORMATION: 
The relief sought by petitioner is in 
connection with its authority under 
permit No. MC 143691 and sub num
bered permits. By those permits, peti
tioner is authorized to perform courier 
service for banks. This is a specialized 
service for a distinct class of shippers. 
It generally involves the expedited 
transportation of checks and similar 
commercial papers, which are picked 
up at a bank late in the day. These so- 
called “cash letters” are then delivered 
to a computer facility, where they are 
processed during the night. Computer 
print-outs are then returned to the 
originating bank before the beginning 
of the next business day, and the 
checks are forwarded to a Federal Re
serve Bank for collection.

Petitioner provides a range of serv
ices and its charges depend on the 
nature of the service required and the 
frequency of demand. In some in
stances, a bank will need the exclusive 
use of one of petitioner’s vehicles.

Petitioner's principal competitor is 
Purolator Courier Corporation, which 
is the successor to Armored Carrier 
Corporation. The latter carrier was 
granted the' same type of exemption 
sought here by petitioner in Armored 
Carrier Corporation Petition for 
Relief, Section 218(a), 303 ICC
781(1958). Purolator has the benefit of 
the exemption granted Armored, and, 
as a result, has an advantage over peti
tioner in competitive bidding. It does 
not have to disclose the actual rates 
negotiated with shippers, since it is 
only required to file schedules of mini
mum rates and charges.

According to petitioner, it has ac
quired another contract courier, Fi
nancial Courier Corporation, which, in 
docket No. 36009 (decided May 14, 
1975), was granted relief from section 
218(a). It was granted relief, among
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other reasons, so that it would be com
petitive with Purolator, to the extent 
of its authority.

Finally, petitioner provides a special
ized service for a distinct class of ship
pers, without any limit on the number 
of contracts. This constitutes a sub
stantial burden in processing and 
filing all contracts with the Commis
sion. At present, it has negotiated a 
total of 24 contracts. In addition, ship
pers’ needs and demands change over 
a period of time. When this happens, 
the contracts must be modified, neces
sitating additional filings.

Dated January 25, 1979.
By the Commission, Division 2, Com

missioners Stafford, Brown, and Chris- 
tain.

H. G. H o m m e , Jr., 
Secretary.

[FR Doc. 79-5143 Filed 2-15-79; 8:45 am]

[7035-01-M ]

[Docket No. AB-7 (Sub-No. 48)]

STANLEY E. G . H ILLM AN, TRUSTEE O F THE 
PROPERTY OF C HICA G O , MILWAUKEE, ST. 
PAUL & PACIFIC RAILROAD CO ., DEBTOR

A bandonm ent N ea r Woonsocket and W essing- 
ton Springs, in Sanborn and Jerawld Coun
ties, SD; Findings

Notice is hereby given pursuant to 
Section 10903 of the Interstate Com
merce Act (formerly Section la) (49 
U.S.C. 10903) that by a Certificate and 
Decision decided December 19, 1978, a 
finding, which is administratively 
final, was made by the Commission, 
Review Board Number 5, stating that, 
subject to the conditions for the pro
tection of railway employees pre
scribed by' the Commission in Oregon 
Short Line R. Co.-Abandonment 
Goshen, 354 ICC 584 (1978), the pres
ent and future public convenience and 
necessity permit the abandonment by 
Stanley E.G. Hillman, Trustee of the 
Property of Chicago, Milwaukee, St. 
Paul and Pacific Railroad Company, 
Debtor, of its line of railroad known as 
the Woonsocket to Wessington 
Springs Branch. The line extends 
from railroad milepost 393.8 near 
Woonsocket in a westerly direction to 
railroad milepost 409.0 near Wessing
ton Springs, a distance of 15.2 miles in 
Sanborn and Jerauld Counties, SD. A 
certificate of public convenience and 
necessity permitting abandonment was 
issued to the Chicago, Milwaukee, St. 
Paul and Pacific Railroad Company. 
Since the proceeding is now unop
posed, the requirements of § 1121.38(a) 
of the Regulations that publication of 
notice of abaondonment decisions in 
the F e d e r ic k  R e g is t e r  be made only 
after such a decision becomes adminis
tratively final was waived.

Upon receipt by the carrier of an 
actual offer of financial assistance, the 
carrier shall make available to the of
feror the records, accounts, appraisals, 
working papers, and other documents 
used in preparing Exhibit I (§ 121.45 of 
the Regulations). Such documents 
shall be made available during regula
tion business hours at a time and place 
mutually agreeable to the parties.

The offer must be filed and served 
no later than March 5, 1979. The 
offer, as filed, shall contain informa
tion required pursuant to § 1121.38(b)
(2) and (3) of the Regulations. If no 
such offer is received, the certificate 
of public convenience and necessity 
authorized abandonment shall become 
effective April 2, 1979.

H. G. H o m m e , Jr., 
Secretary.

[FR Doc. 79-5144, Filed 2-15-79; 8:45 am]

[7035-01-M ]

[Notice No. 26]

M OTOR CARRIER TEMPORARY AUTHORITY  
APPLICATIONS

F e b r u a r y  13, 1979.
The following are notices of filing of 

applications for temporary authority 
under Section 210a(a) of the Inter
state Commerce Act provided for 
under the provisions of 49 CFR 1131.3. 
These rules provide that an original 
and six (6) copies of protests to an ap
plication may be filed with the field 
official named in the F ederal R e g is 
t e r  publication no later than the 15 th 
calendar day after the date the notice 
of the filing of the application is pub
lished in the F ederal  R e g is t e r . One 
copy of the protest must be served on 
the applicant, or its authorized repre
sentative, if any, and the protestant 
must certify that such service has 
been made. The protest must identify 
the operating authority upon which it 
is predicated, specifying the “MC” 
docket and “Sub” number and quoting 
the particular portion of authority 
upon which it relies. Also, the protes
tant shall specify the service it can 
and will provide and the amount and 
type of equipment it will make availa
ble for use in connection with the serv
ice contemplated by the TA applica
tion. The weight accorded a protest 
shall be governed by the completeness 
and pertinence of the protestant’s in
formation.

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment re
sulting from approval of its applica
tion.

A copy of the application is on file, 
and can be examined at the Office of 
the Secretary, Interstate Commerce 
Commission, Washington, D.C, and 
also in the ICC Field Office to which 
protests are to be transmitted.

.Note.—All applications seek authority to 
operate as a common carrier over irregular 
routes except as otherwise noted.

M o to r  C a r r ie r s  o p  P r o p e r t y

MC 19311 (Sub-53TA), filed January 
4, 1979. Applicant: CENTRAL TRANS
PORT, INC., 34200 Mound Road, Ster
ling Heights, MI 48077. Representa
tive: Elmer J. Maue, 34200 Mound 
Road, Sterling Heights, MI 48077. 
Paper and paper products, from De
troit, MI, Port Huron, MI and Buffalo, 
NY to points in IL, IN, IA, KY, MI, 
MN, MO, OH, WI, and that portion of 
NY and PA located west of U.S. Hwy 
219 and NY Hwy 78, for 180 days. 
SUPPORTING SHIPPER(S): Abitibi 
Paper Company, Ltd., Toronto-Domin- 
ion Centre, Toronto, ON, Canada M5K 
1B3. SEND PROTESTS TO: Tim 
Quinn, I.C.C., 604 Federal Bldg. & U.S. 
Courthouse, 231 W. Lafayette Blvd., 
Detroit, MI 48226.

MC 34227 (Sub-14TA), filed January 
11, 1979. Applicant: PACIFIC
INLAND TRANSPORTATION COM
PANY, 15910 East Colfax, Aurora, CO 
80011. Representative: James P. Beck, 
717-17th Street, Suite 2600, Denver, 
CO 80202. Contract carrier, irregular 
routes: Paper and paper products from 
the facilities of Simpson Paper Com
pany, at or near Anderson and Ripon, 
CA to points in AZ, CO, NV, UT and 
WY for 180 days. RESTRICTION: Re
stricted to a transportation service 
under continuing contract with Simp
son Paper Company. Applicant filed 
underlying ETA seeking 90 days au
thority. SUPPORTING SHIPPER: 
Simpson Paper Company, Shasta Mill, 
P.O. Box 634, Anderson CA 96007. 
SEND PROTESTS TO: D/S Roger 
Buchanan, ICC, 492 U.S. Customs 
House, Denver, CO 80202.

MC 51146 (Sub-679TA), filed Janu
ary 3, 1979. Applicant: Schneider 
Transport, Inc., P.O. Box 2298, Green 
Bay, WI 54306. Representative: John 
R. Patterson, 2480 E. Commercial 
Blvd., Fort Lauderdale, FL 33308. 
Metal containers from Mankato, MN 
to Mullins, SC, for 180 days. Applicant 
has also filed an underlying ETA seek
ing up to 90 days operating authority. 
Supporting shipper: Continental Can 
Company, 10050 Regency Circle, Suite 
300, Omaha, NE 68114. (Richard 
Skalla). Send protests to: Gail Daugh
erty, Trans. Asst., I.C.C., U.S. Federal 
Bldg. & Courthouse, 517 East Wiscon
sin Avenue, Rm. 619, Milwaukee, WI 
53202.

MC 58923 (Sub-5TA), filed January 
4, 1979. Applicant: GEORGIA HIGH-
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WAY EXPRESS, INC., 2090 Jones
boro Road, S. E., P. O. Box 6944, At
lanta, Georgia 30315. Representative: 
William W. West, Georgia Highway 
Express, Inc., 2090 Jonesboro Road,
S.E., P. O. Box 6944, Atlanta, Georgia 
30315. Authority sought to operate as 
a common carrier, by motor vehicle, 
over regular/irregular routes, trans
porting General Commodities (except 
those of unusual value, Classes A and 
B Explosives, Household Goods as de
fined by the Commission, commodities 
in bulk, and commodities requiring 
special equipment). (1) Between Chat
tanooga, TN, and the junction of U.S. 
Hwy. 70 and U.S. Hwy 27: From Chat
tanooga, TN, over U.S. Hwy. 27 to the 
junction of U.S. 70, at or near Rock- 
wood, TN, and return over the same 
route. (2) Between Knoxville, TN, and 
Nashville, TN: From Knoxville, TN, 
over U.S. Hwy. 70 (also, U.S. Hwy. 70N 
and U.S. Hwy. 70S) to Nashville, TN, 
and return over the same routes, and 
between points in Davidson County, 
TN. (3) Between McMinnville, TN, and 
Chattanooga, TN: From McMinnville, 
TN, over over TN Hwy. 8 to Chatta
nooga, TN, and return over the same 
route. (4) Between McMinnville, TN, 
and Dayton, TN: From McMinnville, 
TN, over U.S. Hwy. 70S to the junc
tion of TN Hwy. 30, then over TN 
Hwy. 30 to Dayton, TN, and return 
over the same route. (5) Between Liv
ingston, TN, and the junction of TN 
Hwy. 42 an U.S. Hwy. 70: From Living
ston, TN, over TN Hwy. 42 to the junc
tion of U.S. Hwy. 70, at or near Sparta, 
TN, and return over the same route.
(6) Between Jamestown, TN, and 
Crossville, TN: From Jamestown, TN, 
over U.S. Hwy. 127 to Crossville, TN, 
and return over the same route. (7) 
Between Jamestown, TN, and Living
ston, TN: From Jamestown, TN, over 
TN Hwy. 52 to Livingston, TN, and 
return over the same route. (8) Be
tween McMinnville, TN, and Morrison, 
TN: From McMinnville, TN, over TN 
Hwy. 55 to Morrison, TN, and return 
over the same route. Serving all inter
mediate points on routes (l)-(8), and 
all points in Cumberland, Dekalb, 
Putnam, Van Buren, and White Coun
ties, TN, not intermediate on the 
above regular routes as off-route 
points in connection therewith. Appli
cant requests the authority to tack 
and combine all of the above refer
enced authority with its authorized 
operations, and to interline with other 
carriers, for 180 days. An underlying 
ETA seeks 90 days authority. There 
are approximately (32) statements of 
support attached to this application 
which may be examined at the I.C.C., 
in Wash. D.C., or copies thereof which 
may be examined at the field office 
named below. SEND PROTESTS TO: 
Sara K. Davis, Trans. Asst., I.C.C.,

1252 W. Peachtree St., N. W., Rm. 300, 
Atlanta, GA 30309.

MC 69116 (Sub-215TA), filed Decem
ber 28, 1978. Applicant: SPECTOR 
FREIGHT SYSTEM, d/b/a SPEC- 
TOR INDUSTRIES, INC., 1050 King- 
ery Highway, Bensenville, IL 60106. 
Representative: Edward G. Bazelon, 39
S. LaSalle Street, Chicage, IL 60603. 
Bodies, hoists, power gates, cranes, 
rear loaders, front loaders, stationary 
compactors, tilt frames, containers, 
OEM components and other commod
ities and parts and materials, equip
ment and supplies used in manufac
turing or production of such commod
ities, between Galion, OH, on the one 
hand, and, on the other, points in and 
east of the States of MN, IA, MO, AR, 
and LA., for 180 days. An underlying 
ETA seeks 90 days authority. SUP
PORTING SHIPPER(S): Deane E. 
Eggert, Field Sales Mgr., Peabody 
Galion Corporation, P.O. Box 607, 
Galion, OH 44833. SEND PROTESTS 
TO: Lois M. Stahl Transp. Asst., ICC, 
Everett KcKinley Dirksen Building, 
219 S. Dearborn St., Room 1386, Chi-_ 
cago, IL 60604.

MC 74416 (Sub-19TA), filed Decem
ber 29, 1978. Applicant: LESTER M. 
PRANGE, INC., Box 1, Kirkwood, PA 
17536. Representative: Chester A 
Zyblut, 366 Executive Building, 1030 
Fifteenth Street, N.W., Washington, 
D.C. 20005 Iron and steel articles, be
tween the facilities of Crucible, Inc., 
Division of Colt Industries, Midland, 
PA., on the one hand, and, on the 
other, points in NY, NJ, DE, MD and 
DC and its commercial zone, for 180 
days. An underlying ETA seeks 90 
days authority. SUPPORTING 
SHIPPER(S): Colt Industries, Cruci
ble, Inc., Alloy & Stainless Steel Divi
sion, P.O. Box 226, Midland, PA 15059. 
SEND PROTESTS TO: Charley F. 
Myers DS, ICC, P.O. Box 869 Federal 
Building, 228 Walnut Street, Harris
burg, PA 17108.

MC 82492 (Sub-216TA), filed Janu
ary 3, 1979. Applicant: MICHIGAN & 
NEBRASKA TRANSIT CO., INC., 
2109 Olmstead Road, P.O. Box 2853, 
Kalamazoo, MI 49003. Representative: 
Dewey R. Marselle (same as above). (1) 
Petroleum, petroleum products, vehicle 
body sealer and/or sound deadener 
compounds, (except in bulk, in tank 
vehicles), and filters, from points in 
Warren County, MS, to points in AR, 
IL, IN, IA, KY, KS, LA, MI, MN, MO, 
NE, ND, OH, OK, SD, TN, TX, and 
WI, (2) Petroleum, petroleum products, 
vehicle body sealer and/or sound dea
dener compounds, filters, materials, 
supplies, and equipment as are used in 
the manufacture, sale, and distribu
tion of the commodities named in Part 
(1) above, (except in bulk, in tank ve
hicles), from points in IL, IN, KY, OH, 
OK, NY, PA and WV to points in

Warren County, MS. RESTRICTION: 
Restricted in Parts 1 and 2 above to 
shipments originating at. or destined to 
the facilities of Quaker State Oil Re
fining Corporation located in Warren 
County, MS, for 180 days. SUPPORT
ING SHIPPER(S): Quaker State Oil 
Refining Corp., P.O. Box 989, Oil City, 
PA 16301. SEND PROTESTS TO: 
C.R. Flemming, I.C.C., 225 Federal 
Bldg., Lansing, MI 48933.

MC 85970 (Sub-16TA), filed January 
2, 1979. Applicant: SARTAIN TRUCK 
LINE, INC., 1625 Hombrook Street, 
Dyersburg, TN 38107. Representative: 
Warren A. Goff, 2008 Clark Tower, 
5100 Poplar Avenue, Memphis, TN 
38137. Printed matter and related 
products, between the facilities of 
W.F. Hall ^Printing Company located 
at or near Dresden, TN on thè one 
hand, and on the other, points within 
the continental limits of the United 
States (all 48 states). Note: Applicant 
intends to tack the authority here ap
plied for to authority held by it in 
MC-85970 and subs thereunder. Appli
cant further intends to interline with 
other carriers at Memphis, TN, Nash
ville, TN, St. Louis, MO, Jackson, TN 
Fulton,KY, Union City, TN, Alamo, 
TN Trenton, TN and Dyersburg, TN, 
for 180 days. SUPPORTING 
SHIPPER(S): W.F. Hall Printing Com
pany; 2071 Evergreen, Dresden, TN 
38225. SEND PROTESTS TO: Floyd 
A. Johnson, I.C.C., 100 North Main 
Bldg., Suite 2006, 100 North Main 
Street, Memphis, TN 38103.

MC 95540 (Sub-1056TA), filed No
vember 13, 1978, and published in the 
F ederal R egister issue of January 3, 
1979, and republished as corrected this 
issue. Applicant: WATKINS MOTOR 
LINES, INC., 1144 West Griffin Road, 
P.O. Box 1636, Lakeland, FL 33802. 
Representative: Benjy W. Fincher, 
1144 West Griffin Road, P.O. Box 
1636, Lakeland, FL 33802. Wearing ap
parel and store displays, fixtures and 
supplies, from Dallas, TX to Tampa, 
and Orlando, FL and Newnan, GA, for 
180 days. There is no environmental 
impact involved in this application. An 
underlying ETA seeks 90 days authori
ty. SUPPORTING SHIPPER(S): 
County Seat Stores, P.O. Box 1442, 
Minneapolis, NM 55440. SEND PRO
TESTS TO: Donna M. Jones, Transp. 
Asst., ICC, Monterey Bldg., Suite 101, 
8410 NW., 53rd Terrace, Miami, FL 
33166. The purpose of this republica
tion is to substitute “Newnan, GA” as 
a destination in lieu of the city of At
lanta, GA, which was published previ
ously in the application.

MC 97251 (Sub-4TA), filed January 
9, 1979. Applicant: TURNER TRUCK
ING COMPANY, INC., 1215 West 
Main Street, Lebanon, IN 46052. Rep
resentative: Alki E. Scopelitis, 1301 
Merchants Plaza, Indianapolis, IN
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46204. Animal feed supplements, from 
the facilities of Eli Lilly & Company 
at Clinton, IN to Indianapolis, IN, for 
180 days. SUPPORTING SHIPPER: 
Eli Lilly & Company, P.O. Box 618, In
dianapolis, IN 46206. SEND PRO
TESTS TO: Beverly J. Williams, 
Transportation Assistant, Rm. 429. 46
E. Ohio St., Indianapolis, IN 46204. An 
underlying ETA seeks 90 days authori
ty.

MC 99019 (Sub-10TA), filed January 
25, 1979. Applicant: KILLIAN-BLACK 
TRUCKING, INC., 100 Katharine 
Street, Buffalo, NY 14210. Representa
tive: Robert D. Gunderman, 710 
Statler Building, Buffalo, NY 14202. 
Flour, in bulk, in tank vehicles, from 
Baldwinsville and Buffalo, NY to De
troit, MI, for 180 days. An underlying 
ETA seeks 90 days authority. SUP
PORTING SHIPPERS: International 
Multifoods Corp., 120 Childs Street, 
Buffalo, NY 14203. Peavey Company, 
87 Childs Street, Buffalo, NY 14203. 
SEND PROTESTS TO: ICC, 910 Fed
eral Bldg., I l l  West Huron Street, 
Buffalo, NY 14202.

MC 109316 (Sub-11TA), filed Janu
ary 2, 1979. Applicant: SKINNER 
TRANSFER CORP., P.O. Box 284, 
Reedsburg, WI 53959. Representative: 
Richard A. Westley, 4506 Regent St., 
Suite 100, Madison, WI 53705. Ferrous 
gates, risers, and scrap castings, from 
the facilities of Grede Foundries, Inc., 
at or near Reedsburg, WI to the facili
ties of Grede Foundries, at or near 
Kingsford, MI, for 180 days. An under
lying ETA seeks 90 days authority. 
SUPPORTING SHIPPER(S): Grede 
Foundries, Inc., 9898 West Bluemound 
Rd., Milwaukee, WI 53226. SEND 
PROTESTS TO: Gail Daugherty, 
Trans. Asst., ICC, Federal Bldg., 517 
East Wisconsin Ave., Milwaukee, WI 
53202.

MC 111274 (Sub-34TA), filed Decem
ber 27, 1978. Applicant: SCHMID- 
GALL TRANSFER,' INC., Route 2, 
Box 356, Morton, IL 61550. Repre
sentative: Fred Schmidgall (same ad
dress as applicant). Authority sought 
to operate as a contract carrier, by 
motor vehicle, over irregular routes, 
transporting: Grain drying, handling 
and storage equipment and compo
nents of foregoing on return, (1) be
tween Assumption, IL, on the one 
hand, and all points in the United 
States (except Alaska, Hawaii and Illi
nois), on the other, (2) from Assump
tion, IL, to the points of entry on the 
United States-Canadian boundaries lo
cated in NY, MI, MN, ND, MT, WA 
and ID, under a continuing contract, 
or contracts, with Grain Systems, Inc., 
for 180 days. An underlying ETA seeks 
90 days authority. SUPPORTING 
SHIPPER(S): Stephen D. Ruot, Traf
fic Manager, Grain Systems, Inc., 
Route 51, Assumption, IL 62510.
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SEND PROTESTS TO: Charles D. 
Little, DS, ICC, 414 Leland Office 
Building, 527 E. Capitol Avenue, 
Springfield, IL 62701.

MC 113509 (Sub-10TA), filed Janu
ary 3, 1979. Applicant: DANTE GEN- 
TILINI TRUCKING, INC., 819 Indus
trial Drive, P.O. Box 387, West Chica
go, IL 60185. Representative: Donald
S. Mullins, 4704 West Irving Park 
Road, Chicago, IL 60641. Authority 
sought to operate as a contract carri
er, by motor vehicle, over regular 
routes, transporting: Building erection 
equipment normally used in the con
struction industry, between the facili
ties of Waco Scaffold & Shoring Co., 
at or near Addison, IL, on the one 
hand, and, on the other, points in AK, 
IA, IN, KY, KS, MI, MN, MO, OH, PA, 
TN, and WI, limited to a transporta
tion service to be performed under a 
continuing contract with Waco Scaf
fold & Shoring Co., for 180 days. SUP
PORTING SHIPPER(S): Edwin J. 
Burk, Vice President, Waco Scaffold & 
Shoring Co., 450 W. Algonquin Road, 
Arlington Heights, IL 60005.

MC 114362 (Sub-14TA), filed Janu
ary 16, 1979. Applicant: ROBERT J. 
ECKLUND, d/b/a Ecklund Trucking, 
P.O. Box 151, Kiester, MN 65051. Rep
resentative: John B. Van de North, Jr., 
c/o Briggs and Morgan, 2200 First Na
tional Bank Building, St. 'Paul, MN 
55101. Pre-stressed concrete beams and 
joists from the facilities of Wells Con
crete Products, Inc. at Wells, MN to 
Kansas City, KS for 180 days. An un
derlying ETA seeks 90 days authority. 
SUPPORTING SHIPPER(S): Wells 
Concrete Products Co., Inc.,‘ P.O. Box 
37, Wells, MN 56097. SEND PRO
TESTS TO: Delores A. Poe, Transpor
tation Assistant, ICC, 414 Federal 
Building & U.S. Court House, 110 
South 4th Street, Minneapolis, MN 
55401.

MC 118838 (Sub-39TA), filed Decem
ber 26, 1978. Applicant: GABOR
TRUCKING, INC., Rural Route #4, 
Box 124B, Detroit Lakes, MN 56501. 
Representative: Richard P. Anderson, 
502 First National Bank Bldg., Fargo, 
ND 58102. Fiberglass reinforced con
crete slabs, from the facilities of Mod- 
ulars, Inc., at or near Hamilton, OH, 
tp ports of entry between the United 
States and Canadá located in WA and 
MT, and to points in King and Spo
kane Counties, MA, Multnomah 
County, OR, Ada County, ID, and 
Sedgwick County, KS. RESTRIC
TION: Restricted to traffic originating 
at the facilities of Modulars, Inc., at or 
near Hamilton, OH, and further re
stricted against the transportation of 
commodities which because of size or 
weight require the use of special 
equipment, for 180 days. An underly
ing ETA seeks 90 days authority. SUP
PORTING SHIPPER(S): Modulare,

Inc., P.O. Box 216, Hamilton, OH 
45011. SEND PROTESTS TO: Ronald 
R. Mau, DS, ICC, Room 268, Federal 
Bldg. & U.S. Post Office, 657 2nd 
Avenue, North, Fargo, ND 58102.

MC 119493 (Sub-248TA), filed De
cember 26, 1978. Applicant: MONKEM 
COMPANY, INC., P.O. Box 1196, 
West 20th Street Road, Joplin, MO 
64801. Representative: Thomas D. 
Boone, P.O. Box 1196, Joplin, MO 
64801. Utility boxes, tool boxes, chests, 
medical cabinets, tools, benches, shelv
ing, and materials and supplies used 
in the manufacture and distribution, 
(except in bulk), Between Waterloo, 
IA; Sedalia, MO; and Pocahontas, AR, 
on the one hand, and on the other 
hand, points in the United States in 
and East of MT, WY, CO, and NM, re
stricted to traffic iron and/or to facili
ties of Waterloo Industries, Inc., for 
180 days. An underlying ETA seeks 90 
days authority: SUPPORTING
SHIPPER(S): Waterloo Industries, 
Inc., 300 Ansborough, Waterloo, IA 
50704. SEND PROTESTS TO: John V. 
Barry DS, ICC, 600 Federal Building, 
911 Walnut Street, Kansas City, MO 
64106.

MC 121082 (Sub-16TA), filed Janu
ary 2, 1979. Applicant: ALLIED DE
LIVERY SYSTEM, INC., 2201 Fen- 
kell, Detroit, MI 48238. Representa
tive: Robert E. McFarland, 999 West 
Big Beaver Road, Suite 1002, Troy, MI 
48084. General Commodities, Limited 
to individual articles not exceeding 100 
pounds in weight moving in shipments 
not exceeding 500 pounds in weight, 
from one consignor to one consignee 
in a single day, between Cincinnati, 
OH, on the one hand, and on the 
other, Lexington and Danville, KY, 
(restricted to traffic moving on bills of 
lading of surface, interstate freight 
forwarders), for 180 days. An underly
ing ETA seeks 90 days authority. SUP
PORTING SHIPPER(S): American 
Delivery Systems, Inc., 300 East Seven 
Mile, Detroit, MI. (Sharon Makowski, 
Vice President-Services). SEND PRO
TESTS TO: Tim Quinn, I.C.C., 604 
Federal Bldg. & U.S. Courthouse, 231
W. Lafayette Blvd., Detroit, MI 48226.

MC 124078 (Sub-923TA), filed Janu
ary 4, 1978. Applicant: SCHWERMAN 
TRUCKING CO., 611 South 28th 
Street, Milwaukee, WI 53215. Repre
sentative: Richard H. Prevette, P.O. 
Box 1601, Milwaukee, WI 53201. 
Liquid fertilizer, in bulk, in tank vehi
cles, from the facilities of Texas Sul
phur Products Co., Inc., at or near 
Ottawa, IL to points in IL, IN, IA, KY, 
MI, MN, MO, NE, ND, OH, PA, SD 
and WI, for 180 days. SUPPORTING 
SHIPPER(S): Texas Sulphur Products 
Co., Inc., 116 West 6th St., Borger, TX 
79007. (Edward A. Krysl, Mgr.). SEND 
PROTESTS TO:- Gail Daugherty, 
Trans. Asst., I.C.C., U.S. Federal Bldg.
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& Courthouse, 517 East Wisconsin 
Ave., Rm. 619, Milwaukee, WI 53202.

MC 124078 (Sub-924TA), filed Janu
ary 4, 1979. Applicant: SCHWERMAN 
TRUCKING COMPANY, 611 South 
28th Street, Milwaukee, WI 53215. 
Representative: Richard H. Prevette 
(same as above). Petroleum products, 
vehicle body sealers, sound deadening 
compounds & accoustical control 
items, in bulk in tank vehicles, from 
Warren County, MS to ponts in the 
United States except AK and HI, for 
180 days. SUPPORTING SHIP
PERS): Quaker State Oil Refining 
Corp., P.O. Box 989, Oil City, PA 
16301. (J.D. Campell, General Traffic 
Mgr.) SEND PROTESTS TO: Gail 
Daugherty, Trans. Asst., I.C.C., U.S. 
Federal Bldg. & U.S. Courthouse, 517 
East Wisconsin Ave., Rm. 619, Milwau
kee, WI 53202.

MC 124078 (Sub-925TA), filed Janu
ary 5, 1979. Applicant: SCHWERMAN 
TRUCKING COMPANY, 611 South 
28th St., Milwaukee, WI 53215. Repre
sentative: Richard H. Prevette (same 
as above). (1) Dry fertilizer, in bulk or 
bags and (2) Fungicides, herbicides 
and insecticides in containers, from 
the facilities of Swift Agricultural 
Chemical Corp. at or near Shreveport, 
LA to Swift Agricultural Chemical 
Corporation facilities located in TX, 
for 180 days. An underlying ETA seeks 
90 days authority. SUPPORTING 
SHIPPER(S): Swift Agricultural
Chemicals Corp., I l l  West Jackson 
Blvd., Chicago, II 60604. (E. C. Ross, 
Trans. Mgr.). SEND PROTESTS TO: 
Gail Daugherty, Trans. Asst., I.C.C., 
U.S. Federal Bldg. & Courthouse, 517 
East Wisconsin Ave., Rm. 619, Milwau
kee, WI 53202.

MC 125368 (Sub-40TA), filed Janu
ary 4, 1979. Applicant: CONTINEN
TAL COAST TRUCKING COMPA
NY, INC., P.O. Box 26, Holly Ridge, 
NC 28445. Representative: C. W. 
Fletcher, P.O. Box 26, Holly Ridge, 
NC 28445. Cheese and cheese spreads, 
from the facilities of Fisher Cheese 
Company, Wapakoneta, OH to points 
in AL, AR, DE, DC, GA, KY, LA, MD, 
MS, MI, NJ, NC, OK, PA, SC, TN, TX, 
VA, and WV, restricted to traffic origi
nating at the above named origin and 
destined to the above named destina
tion states, for 180 days. An underly
ing ETA seeks 90 days authority. SUP
PORTING SHlPPER(S): Fisher
Cheese Company, 409 Krien Avenue, 
P.O: Box 409, Wapakoneta, OH. SEND 
PROTESTS TO: Archie W. Andrews,
I.C.C. P.O. Box 26896, Raleigh, NC 
27611.

MC 133095 (Sub-230TA), filed Janu
ary 9, 1979. Applicant: TEXAS CON
TINENTAL EXPRESS, INC., P.O. 
Box 434, Euless, TX 76039. Repre
sentative: Kim G. Meyer, P.O. Box 
872, Atlanta, GA 30301. Plumbers

goods and fittings, and materials, sup
plies, and equipment used in the man
ufacture and distribution of the fore
going commodities, from the facilities 
of American Standard, at New Or
leans, LA, to points in AR, OK, NM, 
and TX, for 180 days. An underlying 
ETA seeks 90 days authority. SUP
PORTING SHIPPER: American
Standard, Inc., P.O. Box 2003, New 
Brunswick, NJ 08903. SEND PRO
TESTS TO: Martha A. Powell, Trans
portation Assistant, ICC, Room 9A27 
Federal Building, 819 Taylor Street, 
Fort Worth, TX 76102.

MC 133095 (Sub-231TA), filed Janu
ary 9, 1979. Applicant: TEXAS CON
TINENTAL EXPRESS, INC., P.O. 
Box 434, Euless, TX 76039. Repre
sentative: Rocky Moore (same address 
as applicant). Petroleum, petroleum 
products, vehicle body sealer and/or 
sound deadener compounds, (except 
commodities in bulk, in tank vehicles), 
and filters, from points in Warren 
County, MS, to points in U.S., except 
those in AK, HI, WA, OR, MT, WY,
ND, SD, ID, NV, and UT, for 180 days. 
SUPPORTING SHIPPER: Quaker 
State Oil Refining Corp., P.O. Box 
989, Oil City, PA 16301. SEND PRO
TESTS TO: Martha A. Powell, Trans
portation Assistant, ICC, Room 9A27 
Federal Building, 819 Taylor Street, 
Fort Worth, TX 76102.

MC 133566 (Sub-128TA), filed De
cember 30, 1978. Applicant: GANG
LOFF & DOWNHAM TRUCKING, 
INC., P.O. Box' 479, Logansport, IN 
46947. Representative: Thomas J. 
Beener, 1 World Trade Center, Suite 
4959, New York, NY 10048. Malt 
Liquor, From Trenton, NJ, to points in 
FL, GA, IA, IL, IN, KS, KY, MI, MN,
NE, OH, TN and WI., for 180 days. An 
underlying ETA seeks 90 days authori
ty. SUPPORTING SHIPPER(S): 
Champale, Inc., 1024 Lamberton 
Street, Trenton, NJ 08611. SEND 
PROTESTS TO: J. H. Gray DS, ICC, 
343 West Wayne Street, Suite 113, 
Fort Wayne, IN 46802.

MC 134145 (Sub-70TA), filed Decem
ber 29, 1978. Applicant: NORTH
STAR TRANSPORT, INC., Route 1, 
Highway 1 and 59 West, Thief River 
Falls, MN 56701. Representative: 
Robert P. Sack, P.O. Box 6010, West 
St. Paul, MN 55118. Authority sought 
to operate as a contract carrier, by 
motor vehicle, over irregular routes, 
transporting: Computer paper, from 
Jersey City, NJ; Long Island City, NY; 
and Manchester, CT; to Merced, CA., 
under a continuing contract, or con
tracts, with Control Data Corp., for 
180 days. An underlying ETA seeks 90 
days authority. SUPPORTING 
SHIPPER(S): Control Data Corp., 
P.O. Box 4 2-A, Minneapolis, MN 
55440. SEND PROTESTS TO: Ronald 
R. Mau DS, ICC, Room 268 Federal

Building and U.S. Post Office, 657 2nd 
Avenue North, Fargo, ND 58102.

MC 134477 (Sub-315TA), filed Janu
ary 17, 1979. Applicant: SCHANNO 
TRANSPORTATION, INC., 5 West 
Mendota Road, West St. Paul, MN 
55118. Representative: Robert P. Sack, 
P.O. 3ox 6010, West St. Paul, MN 
55118. Malt beverages (except in bulk) 
from Trenton, NJ to St. Paul, MN, for 
180 days. An underlying ETA seeks 90 
days authority. SUPPORTING 
SHIPPER(S): McLean Distributing 
Co., Inc., 2328 Territorial Road, St. 
Paul, MN 55114. SEND PROTESTS 
TO: Delores A. Poe, Transportation 
Assistant, ICC, 414 Federal Building & 
U.S. Court House, 110 South 4th 
Street, Minneapolis, MN 55401.

MC 134477 (Sub-316TA), filed Janu
ary 26, 1979. Applicant: SCHANNO 
TRANSPORTATION, INC., 5 West 
Mendota Road, West St. Paul, MN 
55118. Representative: Robert P. Sack, 
P.O. Box 6010, West St. Paul, MN 
55118. Cleaning, washing, buffing or 
polishing compounds, textile softener, 
lubricants, hypochlorite solution, de
odorants or disinfectants, paints* 
stains or varnishes (except commod
ities in bulk) from the facilities of 
Economics Laboratory, Inc. at or near 
Avenel, NJ to points in IL, MI, OH, 
and PA, for 180 days. An underlying 
ETA seeks 90 days authority. SUP
PORTING SHIPPER(S): Economics 
Laboratory, Inc., Osborn Building, St. 
Paul, MN. SEND PROTESTS TO: De- 
lores A. Poe, Transportation Assistant, 
ICC, 414 Federal Building & U.S. 
Court House, 110 South 4th Street, 
Minneapolis, MN 55401.

MC 135070 (Sub-27 TA), filed Janu
ary 23, 1979. Applicant: JAY LINES, 
INC., 720 N. Grand, Amarillo, TX 
79120. Representative: Gailyn Larsen, 
521 S. 14th Street, Lincoln, NE 68501. 
Petroleum products in packages, from 
the facilities of Texaco, Inc., in Jeffer
son County, TX to CO and CA, for 180 
days. Underlying ETA seeks 90 days 
authority. Supporting shipper(s): 
Texaco, Inc., 1111 Rusk, Houston, TX 
77052. Send protests to: District Su
pervisor Haskell E. Ballard, Box F- 
13206 Federal Building,- Amarillo, TX 
79101.

MC 135070 (Sub-28 TA), filed Janu
ary 23, 1979. Applicant: JAY LINES, 
INC., 720 N. Grant, Amarillo, TX 
79120. Representative: Gailyn Larsen, 
521 S. 14th Street, Lincoln, NE 68501. 
Air conditioning and heating duct 
work and registers and equipment, ma
terials, and supplies used in the instal
lation thereof, from the facilities of 
Goodman Manufacturing Corporation, 
at or near Houston, TX to points in 
the United States, except AK and HI, 
for 180 days. Underlying ETA seeks up 
to 90 days authority. Supporting 
shipper(s): Goodman Manufacturing
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Corp., 1020 W. Loop North, Houston, 
TX 77055. Send protests to: District 
Supervisor Haskell E. Ballard, Box F- 
13206, Federal Building, Amarillo, TX 
79101.

MC 136268 (Sub-17TA), filed Decem
ber 28, 1978. Applicant: WHITEHEAD 
SPECIALITIES, INC., 1017 Third 
Avenue, Monroe, WI 53566. Repre
sentative: Michael J. Wyngaard, 150 E. 
Gilman Street, Madison, WI 53703. 
Plastic articles, from Warren, IL, and 
Mt. Horeb, WI, to IA and Minneapolis, 
St. Paul, MN, restricted to traffic 
originating at the facilities of Janlin 
Plastics of Wisconsin, Inc., at Mt. 
Horeb, WI and Janlin Plastics of Illi
nois, Inc., at Warren, IL, for 180 days. 
An underlying ETA seeks 90 days au
thority. Supporting shipper(s): Janlin 
Plastics of WI, Inc., 1204 E. Lincoln 
Street, Mt. Horeb, WI 53572. Send pro
tests to: Gail Daugherty Transp. Asst., 
ICC, U.S. Federal Building & Court
house, 517 East Wisconsin Avenue, 
Room 619, Milwaukee, WI 53202.

MC 136342 (Sub-14 TA), filed Janu
ary 4, 1979. Applicant: JACKSON & 
JOHNSON, INC., West Church St., 
P.O. Box 327, Savannah, NY 13146. 
Representative: S. Michael Richards, 
P.O. Box 225, Webster, NY 14580. Au
thority sought to operate as a contract 
carrier, by motor vehicle, over irregu
lar routes, transporting: Cranberries 
and cranberry products, grapefruit, 
grapefruit juice, prunes and prune 
products, in containers, from Middle- 
boro, MA and storage facilities con
trolled by Ocean Spray Cranberries, 
Inc. in MA and Bordentown, NJ to 
points in PA on and west of Route 15 
and all points in OH, for 180 days. An 
underlying ETA seeks 90 days authori
ty. Supporting shipper(s): Ocean 
Spray Cranberries, Inc., Bridge & 
Wood St.—P.O. Box 152 Middlebor- 
ough, MA 02346 (Frank E. Cooper, 
Northeast Traffic Mgr.). Send protests 
to: I.C.C., U.S. Courthouse & Federal 
Bldg., 100 S. Clinton St., Rm. 1259, 
Syracuse, NY 13260.

MC 138635 (Sub-70TA), filed Janu
ary 4, 1979. Applicant: CAROLINA 
WESTERN EXPRESS, INC., Box 
3961, Gastonia, NC 28052. Foodstuffs 
(except in bulk) when moving in me
chanically refrigerated equipment, 
from the facilities of Mumford Refrig
erated Warehouse, Division of Mum- 
ford, Incorporated, at or near Atlanta, 
GA, to points in AL, DE, LA, MS, NC, 
SC, TN, WV, and VA, for 180 days. 
SUPPORTING SHIPPER(S): Mum- 
ford Refrigerated Warehouse, 6150 
Xavier Dr., Atlanta, GA 30336. SEND 
PROTESTS TO: Terrell Price, I.C.C., 
800 Brair Creek Rd., Rm. CC-516, 
Mart Office Bldg., Charlotte, NC 
28205.

MC 140452 (Sub-14TA), filed Decem
ber 29, 1978. Applicant: ROSE

BROTHERS TRUCKING, INC., 2425 
U.S. Business Hwy 41 North, Suite 
204, Evansville, IN 47711. Representa
tive: David Konnersman, 5101 Madi
son Avenue, Indianapolis, IN 46227. 
Structural steel and other iron and 
steel products fabricated for industrial 
applications and commerical con
struction, from the facilities of Inter
state Welding & Fabrication, Inc. in 
Terre Haute, IN to points in IL, MI, 
OH, and PA, for 180 days. SUPPORT
ING SHIPPER: Interstate Welding & 
Fabrication, Inc., 1670 David Avenue, 
Terre Haute, IN 478Ö2. SEND PRO
TESTS TO: Beverly J. Williams, 
Transportation Assistant, Rm. 429, 46
E. Ohio Street, Indianapolis, IN 46204. 
An underlying ETA seeks 90 days au
thority.

MC 142140 (Sub-3TA), filed Decem
ber 29, 1978. Applicant: CITY TRANS
FER & STORAGE OF CONRAD, 
INC., Box 1432, Conrad, MT 59425. 
Representative: Eugene D. Riewer, 
Box 1432, Conrad, MT 59425. Animal 
and poultry feed, (in bulk), from the 
United States-Canada International 
Boundary line located at Sweetgrass, 
MT to Great Falls, Lewistown, Cho- 
teau, Belgrade, Hamilton, Billings and 
Chinook, MT., restricted to foreign 
commerce, for 180 days. An underlying 
ETA seeks 90 days authority. SUP
PORTING SHIPPER (S): Alberta 
Processing Company, Division of West 
Coast Reductions, Ltd., Calgary, Al
berta, Canada. North Montana Feed
ers, Choteau, MT. SEND PROTESTS 
TO: Paul J. Labane DS, ICC, 2602-lst 
Avenue North, Billings, MT 59101.

MC 143499 (Sub-2TA), filed January 
11, 1979. Applicant: DOUBLE
NICKEL TRANSPORT LTD., 32 
North Lexow Avenue, Nanuet, NY 
10954. Representative: John L. Alfano, 
Esq., 550 Mamaroneck Avenue, Harri
son, NY 10580. Contract carrier, irreg
ular routes: Agricultural herbicides, 
insecticides, and fungicides, (except in 
bulk, in tank vehicles), from the facili
ties of Ciba-Geigy Corporation, at 
McIntosh and Mobile, AL, Baton 
Rouge and St. Gabriel, LA, and Mem
phis, TN, to points in the states of IL, 
IN, IA, KS, MD, MN, NE, NJ, NY, OH, 
TX, and WI, under contract with Ciba- 
Geigy Corporation of Ardsley, NY, for 
180 days. An underlying ETA seeks 90 
days authority. SUPPORTING SHIP
PER: Ciba-Geigy Corporation, Ards
ley, NY 10502.

MC 143540 (Sub-9TA), filed Novem
ber 17, 1978, and published in the F ed
eral R egister issue of January 8, 
1979, and republished, as corrected 
this issue. Applicant: MARINE 
TRANSPORT COMPANY, 2321 Bur
nette Boulevard, P.O. Box 2142, Wil
mington, NC 28402. Representative: 
Jean H. Lewis, 9525 Trojan Court, 
Richmond, VA 23229. Authority

sought to operate as a contract carri
er, by motor vehicle, over irregular 
routes, transporting: Bakery ingredi
ents, from the facilities of Globe Prod
ucts Company, Inc., at or near Clifton, 
NJ to points in AL, AR, LA, MS, NC, 
OK, TN, and TX, under a continuing 
contract or contracts with Globe Prod
ucts Company, Inc., for 180 days. SUP
PORTING SHIPPER(S): Globe Prod
ucts Company, Inc., P. O. Box 1927, 
Clifton, NJ 07015. SEND PROTESTS 
TO: Archie W. Andrews, ICC, P.O. 
Box 26896, Raleigh, NC 27611. The 
purpose of this republication is to add 
LA., as a destination state which was 
omitted in the publication.

MC 143651 (Sub-6TA), filed Novem
ber 22, 1978, and published in the F ed
eral R egister issue of January 15, 
1979, and republished, as corrected 
this issue. Applicant: BLACKHAWK 
EXPRESS, INC., P.O. Box 705, Lake 
View, IA 51450. Representative: Ken
neth F. Dudley, 611 Church Street, 
P.O. Box 279, Ottumwa, IA 52501. Pot
ting soil and organic compost, from 
LaPorte, IN., to points in Delaware, Il
linois, Indiana, Iowa, Kansas, Mary
land, Michigan, Minnesota, Missouri, 
Nebraska, New York, North Dakota, 
Ohio, Pennsylvania, South Dakota, 
Virginia, West Virginia and WI., for 
180 days. An underlyint ETA seeks up 
to 90 days authority. SUPPORTING 
SHIPPER(S): Leon Rydberg National 
Traffic Manager, Green Thumb Com
pany, Division of Ralston Purina, P.O. 
Box 760, Apopka, IL 32703. SEND 
PROTESTS TO: Carroll Russell DS, 
ICC, Suite 620, 110 North 14th Street, 
Omaha, NE 68102. The purpose of this 
republication is to add Minnesota as a 
destination state which was previously 
omitted in the application.

MC 144452 (Sub-6TA), filed January 
22, 1979. Applicant: ARLEN LIND
QUIST, d /b /a Arlen E. Lindquist 
Trucking, 3242 Old Highway 8, Minne
apolis, MN 55415. Representative: 
James B. Hovland, 414 Gate City 
Building, P.O. Box 1680, Fargo, ND 
58102. Tires from (1) Tupelo, MS, 
Guntersville, AL, Des Moines, IA and 
Columbus, OH to points in IA, MN, 
ND, SD, and WI, and (2) from Colum
bus, OH to points in CO, KS and WY, 
for 180 days. An underlying ETA seeks 
90 days authority. SUPPORTING 
SHIPPER(S): Vetta Tire, 131 West 
Burnsville Crosstown, Room ‘ 100, 
Burnsville, MN 55337. Fleetwood Tire 
West, Inc., Box 6556, Colorado 
Springs, CO 80934. Dealers United, 131 
West Burnsville Crosstown, Room 100, 
Burnsville, MN 55337. SEND PRO
TESTS TO: Delores A. Poe, Transpor
tation Assistant, ICC, 414 Federal 
Building & U.S. Court House, 110 
South 4th Street, Minneapolis, MN 
55401.

FEDERAL REGISTER, VOL. 44, NO. 34— FRIDAY, FEBRUARY 16, 1979



NOTICES 10181
MC 145054 (Sub-8TA), filed January 

2, 1979. Applicant: COORS TRANS
PORTATION CO., 5101 York Street, 
Denver, CO 80216. Representative: 
Leslie R. Kehl, 1600 Lincoln Center, 
1660 Lincoln St„ Denver, CO 80264. (1) 
Meats, meat products, meat by-prod
ucts and articles distributed by meat 
packinghouses (except hides and com
modities in bulk) and (.2) foodstuffs 
when moving in mixed loads with arti
cles listed in (1) above, from the facili
ties of Oscar Mayer and Co., Inc. at or 
near Beardstown, IL and Davenport 
and Perry, IA to points in CA and 
Denver, CO, for 180 days. An underly
ing ETA seeks 90 days authority. SUP
PORTING SHIPPER(S): Oscar Mayer 
& Co., Inc., P.O. Box 7188, Madison, 
WI 53707. SEND PROTESTS TO: 
Herbert C. Ruoff, I.C.C., 492 U.S. 
Courthouse, 721 19th St., Denver, CO 
80202.

MC 145783 (Sub-2TA), filed Decem
ber 29, 1978. Applicant: ALPINE
TRANSPORTATION CO., INC., 191 
Tenafly Road, Tenafly, NJ 07670. Rep
resentative: Ronald I. Shapss, 450 Sev
enth Avenue, New York, NY 10001. 
Authority sought to operate as a con
tract carrier, by motor vehicle, over ir
regular routes, transporting: Urethane 
foam products, supplies and commod
ities used in the manufacture thereof, 
(excluding commodities in bulk), Be
tween New York, NY and Hackensack, 
NJ, on the one hand, and, on the 
other, points in the United States, (ex
cluding AK and HI), under a continu
ing contract, or contracts, with Mer
cury Foam Corporation and Mercury 
Foam Corporation of NJ, for 180 days. 
An underlying ETA seeks 90 days au
thority. SUPPORTING SHIPPER(S): 
Mercury Foam Corp., 55 Washington 
St., Brooklyn, NY (2) Mercury Foam 
Corp. of New Jersey, 214 S. Newman 
Street, Hackensack, NJ. SEND PRO
TESTS TO: Joel Morrows DS, ICC, 9 
Clinton Street, Newark, NJ 07102.

MC 145855 (Sub-2TA), filed Decem
ber 27, 1978. Applicant: JOHN RAY 
TRUCKING COMPANY, INC., P.O. 
Box 206, Eastaboga, AL 36260. Repre
sentative: John W. Cooper, Cooper & 
Huey, Suite 200, Woodward Bldg., Bir
mingham, AL 35203. Authority sought 
to operate as a contract carrier, by 
motor vehicle, over irregular routes, 
transporting: (1) Pipe, pipe fittings 
and accessories, From Anniston and 
Birmingham, AL, to all points in the 
United States in and east of ND, SD, 
NE, KS, OK, and TX; and (2) materi
als, equipment and supplies, From 
points in the United States in and east 
of ND, SD, NE, KS, OK, and TX, to 
Anniston and Birmingham, AL, under 
a continuing contract, or contracts, 
with Union Foundry Company, Div., 
McWane, Inc., for 180 days. An under
lying ETA seeks 90 days authority.

SUPPORTING SHIPPER(S): Uriion 
Foundry Company, Division of 
McWane, Inc., 2700 Cresthill Road, 
Anniston, AL 36201. SEND PRO
TESTS TO: Mabel E. Holston Transp. 
Asst., ICC, Room 1616, 2121 Bldg., Bir
mingham, AL 35203.

MC 145858 (Sub-ITA), filed Decem
ber 27, 1978. Applicant: B & G 
SUPPLY COMPANY, INC., P.O. Box 
748, Albertville, AL 35950. Representa
tive: Donald B. Sweeney, Jr., 603 
Frank Nelson Building, Birmingham, 
AL 35203. Rubber and rubber products, 
From Guntersville, AL, to points in 
AZ, CA, ID, KS, MT, NE, NV, NM, 
OR, UT, WA and WY, for 180 days. An 
underlying ETA seeks 90 days authori
ty. SUPPORTING SHIPPER(S): Ash
land Petroleum Company, Division of 
Ashland Oil, Inc., P.O. Box 391, Ash
land, KY 41101. SEND PROTESTS 
TO: Mabel E. Holston Transp. Asst., 
ICC, Room 1616, 2121 Building, Bir
mingham, AL 35203.

MC 145879TA, filed December 13, 
1978. Applicant: ELDER AND COM
PANY, 407 South East 24th Street, 
Fort Lauderdale, FL 33335. Repre
sentative: Charles W. Loe, Jr., 516 Bay 
Street, Tampa, FL 33606. Containers, 
having a prior or subsequent move
ment by water, from, to or between 
the Ports of Miami, Port Everglades 
(Fort Lauderdale) and West Palm 
Beach, and between said ports on the 
one hand, and all points and places in 
Dade, Broward and Palm Beach Coun
ties, FL, on the other hand, for 180 
days. There is no environmental 
impact involved in this application. An 
underlying ETA seeks 90 days authori
ty. SUPPORTING SHIPPER(S): 
There are approximately (11) state
ments of support attached to this ap
plication which may be examined at 
the Interstate Commerce Commission 
in Washington, DC, or copies thereof 
which may be examined at the field 
office named below. SEND PRO
TESTS TO: Donna M. Jones Transp. 
Asst., ICC, Room 101, 8410 NW., 53rd 
Terrace, Miami, FL 33166.

MC 145922 (Sub-ITA), filed January 
2, 1979. Applicant: WRIGHT TRUCK
ING, INC., Rt. 1, Box 116, Coalville, 
UT 84017. Representative: Irene Warr, 
430 Judge Bldg., Salt Lake City, UT 
84017. Authority sought to operate as 
a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Acids and chemicals and products 
used in the compounding, manufac
ture and distribution thereof, except 
commodities in bulk, between points 
in CA, NV, UT, ID and WY, under con
tinuing contract or contracts with 
Chemopharm Company and Dychem 
International, for 180 days. An under
lying ETA seeks 90 days authority. 
SUPPORTING SHIPPER(S): Dychem 
International, 503 North 400 West,

Salt Lake City, UT 84103. Chemo
pharm Company, 503 North 400 West, 
Salt Lake City, UT 84103. (Fred H. 
Lieber, Vice President). SEND PRO
TESTS TO: L. D. Heifer, I.C.C., 5301 
Federal Bldg., Salt Lake City, UT 
84138.

MC 145934 (Sub-ITA), filed Decem
ber 28, 1978. Applicant: B & G 
SUPPLY CO., INC., 589 Great West
ern Road, P.O. Box 777, Brighton, CO 
80601. Representative: C. Vincent 
Phelps, P.O. Box 439, 25 South 4th 
Avenue, Brighton, CO 80601. Authori
ty sought to operate as a contract car
rier, by motor vehicle, over irregular 
routes, transporting: Oil field treating 
chemicals and related tools for appli
cation, between points in CO, ND, SD, 
M l’, NE, NM, OK, TX, UT and WY., 
under a continuing contract or con
tracts, with Dowell Division of Dow 
chemical, for 180 days. An underlying 
ETA seeks 90 days authority. SUP
PORTING SHIPPER(S): Dowell divi
sion of Dow Chemical, 815 Metrobank 
Building, Denver, CO 80231. SEND 
PROTESTS TO: Roger L. Buchanan 
DS, ICC, 492 U.S. Customs House, 721 
19th Street, Denver, CO 80202.

MC 145937 (Sub-ITA), filed January 
3, 1979. Applicant: CONSOLIDATED 
DISTRIBUTING COMPANY, -750 
South Main St. Tooele, UT 84074. 
Representative: Irene Warr, 430 Judge 
Bldg., Salt Lake City, UT 84111. Au
thority sought to operate as a contract 
carrier, motor vehicle, over irregular 
routes, transporting: Petroleum and 
petroleum products, between points in 
UT, NV, AZ, CA, NM, WA, OR, ID, 
MT, CO, and WY, under a continuing 
contract or contracts with Bonus In
ternational Corp., and Humboldt Oil 
Company, for 180 days. An underlying 
ETA seeks 90 days authority. SUP
PORTING SHIPPER(S): Humboldt 
Oil Company, 1315 South Carson, 
Carson City, NV (Jack Thatcher, 
Mgr.). Bonus International Corp., 2995 
South West Temple, Salt Lake City, 
UT 84115. (Earl L. Tate, Mgr.) SEND 
PROTESTS TO: L. D. Heifer, I.C.C., 
5301 Federal Bldg., Salt Lake City, UT 
84138.

MC 145956TA; filed December 27, 
1978. Applicant: TRANSMEDIC CAR
RIERS, INC., 1340 Indian Rocks 
Road, Belleair, FL 33516. Representa
tive: Paul Meilleur, 1340 Indian Rocks 
Road, Belleair, FL 33516. Blood, de
rivatives of blood, plasma, medical 
and dental products and materials, 
equipment and supplies used in con
nection therewith, between all points 
in the United States, (except Alaska 
and Hawaii), for 180 days. There is no 
environmental impact involved in this 
application. An underlying ETA seeks 
90 days authority. SUPPORTING 
SHIPPER(S): (1) Cutter Laboratories, 
4th & Parker Streets, Berkeley, CA
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94710. (2) Armour Pharmaceutical 
Company, P.O. Box 511, Kankakee, IL.
(3) Alpha Therapeutic, 5555 Valley 
Boulevard, Los Angeles, CA 90032. 
SEND PROTESTS TO: Donna M. 
Jones Transp. Asst., ICC, Monterey 
Building, Suite 101, 8410 N.W., 53rd 
Terrace, Miami, FL 33166.

MC 145962TA, filed December 27, 
1978. Applicant: P.M.E. MOTOR EX
PRESS, INC., 1200 N. Galena Avenue, 
Dixon, IL 61021. Representative: 
Robert T. Lawley, 300 Reisch Build
ing, Springfield, IL 62701. Authority 
sought to operate as a contract carri
er, by motor vehicle, over irregular 
routes, transporting: Slag, (in bulk), 
for the account of Medusa Cement 
Company, from Beloit, WI, to Dixon, 
IL, under a continuing contract, or 
contracts, with Medusa Cement Com
pany, for 180 days. SUPPORTING 
SHIPPER(S): Mr. Robert Schaake 
Plant Manager, Medusa Cement Com
pany, P.O. Box 467, Dixon, IL 61021. 
SEND PROTESTS TO: Lois M. Stahl 
Transp. Asst., ICC, Everett McKinley 
Dirksen Building, 219 S. Dearborn 
Street, Room 1386, Chicago, IL 60604.

MC 145963TA, filed December 27, 
1978. Applicant: NICK MIELE 
TRUCKING COMPANY, INC., 475 
Sonia Avenue, Matawan, NJ 07747. 
Representative: William J. Augello, 
120 Main Street, P.O. Box Z, Hunting- 
ton, NY 11743.. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, trans
porting: Fruit drinks, non-carbonated, 
liquid, powder and crystal, (.except in 
bulk, ijj tank vehicles), and chilled 
juice, in vehicles equipped with me
chanical refrigeration, (except in bulk, 
in tank vehicles), from Florence, 
Hightstown and Vincetown, NJ, to

points in CT, New York City commer
cial zone and Suffolk County, NY, 
York, PA and those points in PA on 
and east of the Susquehanna River, 
under a continuing contract, or con
tracts, with Coca-Cola Co»,, Foods Divi
sion, for 180 days. An underlying ETA 
seeks 90 days authority. SUPPORT
ING SHIPPER(S): Coca-Cola Co., 
Foods Division, 480 Mercer Street, 
Hightstown, NJ 08520. SEND PRO
TESTS TO: John P. Lynn, Transp. 
Specialist, ICC, 428 East State Street, 
Room 204, Trenton, NJ 08608.

MC 146031TA, filed December 29, 
1978. Applicant: JOSEPH MOVING 
AND STORAGE CO., INC., d /b /a ST. 
JOSEPH MOTOR LINES, 573 Dutch 
Valley Road, Atlanta, GA 30324. Rep
resentative: Edward J. Kiley, 1730 M 
Street, N.W., Washington, D.C. 20036. 
Printed matter and materials and sup
plies used in the production and distri
bution of printed matter, (except com
modities in bulk and commodities re
quiring special equipment). Betweeen 
the facilities of R. R. Donnelley & 
Sons Co., at or near Chicago, and Mat- 
toon, IL, Warsaw and Crawfordsville, 
IN, Glasgow, KY, Willard, OH, Lan
caster, PA and Gallatin, TN, on the 
one hand, and, on the other points in 
the United States in and east of MN, 
IA, MO, OK and TX, (except ME, VT, 
MA, CT and RI), for 180 days. SUP
PORTING SHIPPER(S): R. R. Don
nelley & Sons Company, 2223 South 
King Drive, Chicago, IL 60616. SEND 
PROTESTS TO: Sara K. Davis, 
Transp. Asst., ICC, 1252 W. Peachtree 
St., N.W., Room 300, Atlanta, GA 
30309.

By the Commission.
H. G. H omme, Jr., 

Secretary.
[FR Doc. 79-5129 Filed 2-15-79; 8:45 am]
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[6320-01-M ]
1

[M-194 Arndt. 1; Feb. 9,1979]
CIVIL AERONAUTICS BOARD.

Notice of addition of item to the 
February 15,1979 agenda.
TIME AND DATE: 9:30 a.m„ February 
15, 1979.
PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428.
SUBJECT: 9a. Freedom of Informa
tion Act request by Mr. Levin, an at
torney representing Viking Travel of 
New York, to inspect inactive investi
gative files concerning alleged rebat
ing in the New York Ethnic Tour 
Market (Memo No. 8510, OGC, BCP).
STATUS: Open.
PERSON TO CONTACT:

Phyllis T. Kaylor, the Secretary, 
(202)673-5068.

SUPPLEMENTARY INFORMATION: 
Item 9a is a Freedom of Information 
Act appeal on which Board action is 
required at the next meeting to satisfy 
the requester’s need for a Board deter
mination on a timely basis. While 
most staff work was completed by 
Tuesday, February 6, 1979, final OGC 
clearance was not obtained until 
Friday morning, February 9, 1979. Ac
cordingly, the following members have 
voted that agency business requires 
the addition of item 9a to the Febru
ary 15, 1979, agenda and that no earli
er announcement of this addition was 
possible:

Chairman, Marvin S. Cohen 
Member, Richard J. O’Melia

Member, Elizabeth E. Bailey 
Member, Gloria Schaffer

tS-315-79 Filed 2-14-79; 10:34 am]

[6320-0V-M]
2

[M-195 Feb. 13, 1979]
CIVIL AERONAUTICS BOARD.
TIME AND DATE: 10 a.m., February 
20, 1979.
PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428.
SUBJECT: Maryland Department of 
Transportation to make a presentation 
to familiarize the Board with Mary
land’s efforts to develop air service at 
Baltimore-Washington International 
Airport and the State’s view of BWI’s 
role within the Washington/Baltimore 
region.
STATUS: Open.
PERSON TO CONTACT:

Phyllis T. Kaylor, the Secretary, 
(202) 673-5068.

[S-316-79 Filed 2-14-79; 10:34 am]

[6351-01-M ]
3

COMMODITY FUTURES TRADING 
COMMISSION:
“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Voi. 44, No. 28, Thursday, February 8, 
1979, p. 8098.
PREVIOUSLY ANNOUNCED TIME 
AND DATE OF THE MEETING: Feb
ruary 16, 1979, 11 a.m.
CHANGES IN THE MEETING: Can
celed.

(S-325-79 Filed 2-14-79: 3:26 pm]

[6351-01-M]
4

COMMODITY FUTURES TRADING 
COMMISSION.
TIME AND DATE: 10 a.m., February 
21, 1979.
PLACE: 2033 K Street NW., Washing
ton, D.C., 5th floor hearing room.
STATUS: Open.
MATTERS TO BE CONSIDERED: 
Commission Quarterly Review, first 
quarter, fiscal year 1979.

CONTACT PERSON FOR MORE IN
FORMATION:

Jane Stuckey, 254-6314.
tS-326-79 Filed 2-14-79; 3:26 pm]

[6351-01-M]
5

COMMODITY FUTURES TRADING 
COMMISSION.
TIME AND DATE: 11:30 a.m., Febru
ary 21, 1979.
PLACE: 2033 K Street NW., Washing
ton, D.C., fifth floor hearing room.
STATUS: Closed.
MATTERS TO BE CONSIDERED: 
Enforcement Matters/proposed in
junctive proceeding; review of staff 
denial of petition for confidential 
treatment of portions of a pending ap
plication for designation as a contract 
market.
CONTACT PERSON FOR MORE IN
FORMATION:

Jane Stuckey, 254-6314.
[S-327-79 Filed 2-14-79; 3:26 pm]

[6570-06-M]
6

EQUAL EMPLOYMENT OPPORTU
NITY COMMISSION.
TIME AND DATE: 9:30 a.m. (eastern 
time), Tuesday, February 20,1979.
PLACE: Commission Conference
Room No. 5240, on the fifth floor of 
the Columbia Plaza Office Building, 
2401 E Street NW., Washington, D.C. 
20506.
STATUS: Part will be open to the 
public and part will be closed to the 
public.
MATTERS TO BE CONSIDERED:

Open to the public:
Report on Commission operations by the 

Executive Director.
Closed to the public:
Litigation Authorization; General Counsel 

Recommendations; Matters closed to the 
public under the Commission’s regulations 
at 29 CFR 1612.13.

Note.—Any matter not discussed or con
cluded may be carried over, to a later meet
ing.
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CONTACT PERSON FOR MORE IN
FORMATION:

Marie D. Wilson, Executive Officer, 
Executive Secretariat, at (202) 634- 
6748.
This notice issued February 13, 1979.

[S-319-79 Filed 2-14-79; 11:34 am]

[6712-01-M ]

7

FEDERAL COMMUNICATIONS 
COMMISSION.
TIME AND DATE: 10 a.m., Wednes
day, February 14, 1979.
PLACE: Room 856, 1919 M Street 
NW., Washington, D.C.
STATUS: Open Commission Meeting.
CHANGES IN THE MEETING: The 
following item has been deleted:

Agenda, Item Number, and Subject
Assignment and Transfer—1—Assignment of 

KFMK, Houston, Tex., from Liberty Com
munications Gorp. to First Media Gorp., 
(BALH-2731, BASCA-909).
Additional information concerning 

this meeting may be obtained from 
the FCC Public Information Office, 
telephone number (202 ) 632-7260.

Issued: February 12, 1979.
[S^320-79 Filed 2^14-79; 2:34 pm]

[6712-01-M ]

8
FEDERAL COMMUNICATIONS 
COMMISSION.
TIME AND DATE! 10 a.m., Wednes
day, February 14,1979.
PLACE: Room 856, 1910 M Street, 
NW., Washington; D;C.,
STATUS: Open Commission meeting.
CHANGES IN THE MEETING: The 
following items have been deleted:

Agenda,—Item Number, and Subject
Common Carrier—3—Transatlantic commu^ 

nications facilities construction and use 
plan 1 submitted by the U.S. International 
Service Carriers on.December 15, 1978, in 
Docket No. 18875.

Broadcast—1—Petition for rule making 
(RM-2830), filed by the National Associ
ation of Broadcasters, to: permit rebroad
cast of CB and amateur transmissions-of 
emergency information.

Complaints and Compliance—3—Response 
of KIFW (AM and TV); Sitka, Alaska, to a 
Notice of Apparent Liability.
Additional information concerning 

this meeting may be obtained from

‘This item is rescheduled! for a Special 
Meeting, Wednesday, February 21; 1979, at 
9:30 a.m.

SUNSHINE ACT MEETINGS

the FCC Public Information Office, 
telephone number (202) 632-7260.

Issued: February 14,1979.
[S-321-79 Filed 2-14-79; 2:34 pm)

[6712-01-M ]
9

FEDERAL COMMUNICATIONS 
COMMISSION.
TIME AND DATE: 10 a.m., Wednes
day, February 14, 1979;
PLACE: Room 856, 1919 M Street 
NW., Washington, D.C.
STATUS: Closed Commission meeting 
following the open meeting which- is 
scheduled to commence a t 9:30 a.m.
CHANGES IN THE MEETING: The 
following item has been deleted:

Agenda,,Item Number, and.Subject 
Complaints and. Compliance—1—Field inves- 

tigaton into the operation of radio sta
tions WDAS and WDAS-FM, Philadeh 
phia, Pa.
Additional information concerning 

this meeting may be obtained from 
the FCC Public information Office, 
telephone number (202) 632-6410.
Issued: February 14, 1979.

[S-322-79 Filed 2-14-79; 2:34 pm]

[6720-0T-MJ
10

FEDERAL HOME LOAN BANK 
BOARD.
TIME AND DATE: 9:30 a.m., February 
21, 1979.
PLACE: 1700 G Street, N.W., Sixth 
Floor, Washington, D.C.
STATUS: Open meeting;
CONTACT PERSON FOR MORE IN
FORMATION:

Franklin O. Bolling, 202-377-6677.
MATTERS TO BE CONSIDERED: 
Consideration of Regulation Regard
ing Interstate Branching.
Application filed by Overland Park Finan

cial Corporation; Kansas Gity, Missouri, 
for Proposed Acquisition of Overland 
Park Savings and Loan Association, Over
land Park, Kansas.

Application filed by Kaneb, Inc., Houston, 
Texas, to acquire Southwestern Group Fi
nancial, Inc., Sugar Land, Texas. 

Consideration of Assessment of Federal 
Home Loan Banks—January 1,, 1979 to 
June 30,1979.

Consideration of Withdrawal from Bank 
Membership—Cherry Grove Savings and 
Loan Company, Gherry Grove, Ohio. 

Branch Office Applicationr-Beacon Fédéral 
Savings and Loan Association; Baldwin, 
New York.

Application for Extension of Time to Open 
Satellite Office—First Federal Savings 
and Loan Association: of Madison, Madi
son, Wisconsin.

Satellite Office Application—First Federal 
Savings and Loan Association of Redding, 
Redding, California.

Branch Office Application—First Federal 
Savings and Loan Association of Fox 
Valley, Fond du Lac, Wisconsin:

Branch Office Application—Charleroi Fed
eral Savings and Loan.Association, .Charle
roi, Pennsylvania.

Branch Office Application—Home Federal 
Savings and Loan Association of San 
Diego, San Diego, California.

EFTS^RSU Application—Portland Federal 
Savings and Loan Association, Louisville, 
Kentucky.

Concurrent Consideration of: 1): Insurance 
of Accounts Application—La Hkcienda 
Savings and Loan Association, San Diego, 
Texas; and, 2) Branch Office Applica
tion-Security Federal Savings and Loan 
Association, Alice, Texas.

Branch Office Application—York Fédéral 
Savings and Loan Association, York, 
Pennsylvania.

Branch Office Application—Santa Fe Feder
al Savings and Loan. Association--San Ber
nardino, California

Limited Facility Application—Mid-America 
Federal Savings and Loan Association, 
Tulsa, Oklahoma.

Bank Membership and Insurance of Ac
counts Applications—Grand- Prairie Sav
ings and Loan Association, Stuttgart, Ar
kansas.

Consideration of Report to the Bank Board 
oh Proposed Amendments to the Liquidity 
Regulations.
No. 217, February. 14, 1979.

[S-323-79 Filed 2-14-79; 2:35 pm]

[6210-01-M ]
11

BOARD OF GOVERNORS, OF THE 
FEDERAL RESERVE SYSTEM.
TIME AND DATE: 10 a.m., Wednes
day, February 21, 1979.
PLACE: 20th Street and* Constitution 
Avenue* N.W., Washington, D.C. 20551.
STATUS: Open;
MATTERS TO BE CONSIDERED:

S ummary Agenda

Because of their routine;nature,, no-sub
stantive discussion of the following items is 
anticipated. These matters will be resolved 
with a single vote unless a member of the 
Board requests that an: item be: moved to 
the disoussion agenda.

1. Proposed discontinuance of; the Month
ly Supplement to: the Survey of Terms; of 
Bank Lending to Business (FR 20280.

2. Proposed amendment to Regulation BB 
(Community Reinvestment) to implement a 
portion of the Financial institutions Regu
latory and Ihterest Rate Control Act relat
ing to financial institutions that-serve pre
dominantly military personnel. (Proposed 
earlier for public comment; Docket No. R- 
0192).

3; Proposed amendments to the Board’s 
Rules Regarding Public Observation of 
Meetings.

4. Report to the Federal Deposit Insur
ance Corporation regarding the competitive 
factors involved'in; the; proposed merger of
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The Eastern Ohio Bank, Morristown, Ohio, 
and The Community Savings Bank Compa
ny, Yorkville, Ohio.

5. Report to the Comptroller of the Cur
rency regarding the competitive factors in
volved in the proposed merger of The Citi
zens First National Bank of Greene County, 
Xenia, Ohio, and The Third National Bank 
and Trust Company of Dayton, Dayton, 
Ohio.

D iscussion  Agenda

1. Proposed amendment to Regulation Y 
(Bank Holding Companies) to permit bank 
holding companies to engage in the sale at 
retail, of money orders and similar variable 
denominated instruments, travelers checks, 
U.S. Savings Bonds, financial management 
courses, and other educational materials 
dealing with financial matters. (Proposed 
earlier for public comment; Docket No. R- 
0145).

2. Proposed policy statement on supervi
sion of foreign bank holding companies.

3. Any agenda items carried forward from 
a previously announced meeting.

Note.—This meeting will be recorded for 
the benefit of those unable to attend. Cas
settes will be available for listening in the 
Board’s Freedom of Information Office, and 
copies may be ordered for $5 per cassette by 
calling (202) 452-3684 or by writing to: Free
dom of Information Office, Board of Gover
nors of the Federal Reserve System, Wash
ington, D.C. 20551.
CONTACT PERSON FOR MORE IN
FORMATION:

Mr. Joseph R. Coyne, Assistant to 
the Board: (202) 452-3204.
Dated: February 14,1979.

G riffith  L. G arwood, 
Deputy Secretary of the Board. 

tS-318-79 Filed 2-14-79; 11:34 am]

[6730-01-M ]
12

FEDERAL MARITIME COMMIS
SION.
TIME AND DATE: 10 a.m., February
21,1979.
PLACE: Room 12126, 1100 L Street 
NW., Washington, D.C. 20573.
STATUS: Parts of the meeting will be 
open to the public. The rest of the 
meeting will be closed to the public.
MATTERS TO BE CONSIDERED:

P ortions Open  to the P ublic

1. Agreement No. 10160-1: Application for 
extension of the Polarctic Joint Service 
Agreement for three years.

2. Agreement No. 10347: Cooperative 
working arrangement between Deutsche 
Dampfschifffahrts-Gesellschaft “Hansa” 
and Nedlloyd Lijnen B.V.

3. Advance Notice of Proposed Rulemak
ing Dealing with Improvements in Prehear
ing and Discovery Procedures.

4. Docket No. 78-50: Petitions for Declara
tory Order—Consideration of the Record.

P ortions Closed to the P ublic

1. Docket Nos. 75-57 and 76-43: Matson 
Navigation Company—Proposed Rate In
creases in the United States Pacific Coast/

SUNSHINE ACT MEETINGS

Hawaii Domestic Offshore Trade—Petitions 
for Reconsideration of the Final Decisions.

2. Docket No. 77-18: Seatrain Gitmo, 
Inc.—Rates on Government Cargo—and No. 
77-38: Sea-Land Service, Inc.—Rates on 
Government Cargo—Consideration of the 
Record.
CONTACT PERSON FOR MORE IN
FORMATION:

Francis C. Hurney, Secretary, 202- 
523-5727.

[S-317-79 Filed 2-14-79; 10:34 am]

[8010-01-M ]

13

SECURITIES AND EXCHANGE 
COMMISSION.

Notice is hereby given, pursuant to 
the provisions of the Government in 
the Sunshine Act, Pub. L. 94-409, that 
the Securities and Exchange Commis
sion will hold the following meetings 
during the week of February 19, 1979, 
in Room 825, 500 North Capitol 
Street, Washington, D.C.

Open meetings will be held on 
Wednesday, February 21, 1979, at 10
a.m., and at 2:30 p.m. Closed meeting 
will be held on Wednesday, February 
21, 1979, following the 2:30 p.m. open 
meeting and on Thursday, February
22,1979, at 10 a.m.

The Commissioners, their legal assis
tants, the Secretary of the Commis
sion, and recording secretaries will 
attend the closed meetings. Certain 
staff members who are responsible for 
the calendared matters may be pres
ent.

The General Counsel of the Com
mission, or his designee, has certified 
that, in his opinion, the items to be 
considered at the closed meetings may 
be considered pursuant to one or more 
of the exemptions set forth in 5 U.S.C. 
552b(c)(4)(8)(9)(A) and (10) and 17 
CFR 200.402 (a)(8)(9)(i) and (10).

Chairman Williams and Commis
sioners Loomis, Evans and Pollack de
termined to hold the aforesaid meet
ings in closed session.

The subject matter of the open 
meeting scheduled for Wednesday, 
February 21,1979, will be:

1. Consideration of whether to issue a re
lease requesting comment on a proposal (1) 
to adopt Rule 17e-2 under the Investment 
Act of 1940 that would deem rémunération 
received by affiliated brokers for transac
tions on a securities exchange which is rea
sonable and fair (compared to that received 
by other persons in comparable transac
tions) as not exceeding the usual and cus
tomary broker’s commission allowed under 
section 17(e) of the Investment Company 
Act of 1940, and (2) to rescind Rule 17e-l 
under the Investment Company Act of 1940, 
which exempts affiliated brokers from cer
tain statutory limitations on remuneration 
in effecting over-the-counter transactions. 
For further information, please contact 
Mark B. Goldfus at (202) 755-0230.

10185-10209

2. Consideration of a request by Amswiss 
International Corp. that the Commission 
either (1) concur in an interpretation that 
Amswiss, under certain circumstances, 
would not be deemed a “third market 
maker” for purposes of rule llA cl-1  under 
the Securities Exchange Act of 1934 or (2) 
grant Amswiss an exemption from the rule, 
pursuant to paragraph (d) thereof, relieving 
it of the obligation to communicate quota
tion information to the National Association 
of Securities Dealers, Inc. for dissemination 
to quotation vendors. For further informa
tion, please contact Stephen L. Parker at 
(202) 755-8949.

3. Consideration of whether to authorize 
an interpretive release o n " accounting 
changes by oil and gas producers, and (2) 
whether to withdraw the supplemental dis
closure requirements for oil and gas produc
ers who follow the full cost method of ac
counting which were proposed in Securities 
Act Release No. 5968 (August 31, 1978). For 
further information, please contact James 
L. Russell at (202) 755-0222.

4. Consideration of a voluntary plan of re
organization and amendments thereto filed, 
pursuant to Section 11(e) of the Public Util
ity Holding Company Act of 1935, by East
ern Utilities Associates, a registered holding 
company and its three operating subsidiar
ies, Brockton Edison Co., Fall River Electric 
Light Co. and Blackstone Valley Electric Co. 
For further information, please contact 
Grant G. Guthrie at (202) 523-5156.

5. Consideration of whether to issue a re
lease responding to certain letters received 
by the Division of Corporation Finance re
questing its interpretation of specific provi
sion of the management remuneration dis
closure requirements as set forth in regula
tion S-K, item 4. For further information, 
please contact Steven J. Paggioli at (202) 
376-8090.

The subject matter of the open 
meeting scheduled for Wednesday, 
February 21, 1979 at 2:30 p.m. will be:

The Commission will hear oral argument 
on an appeal by Frank DeFelice, Ph. D. and 
Associates, Inc. and Dr. DeFelice from disci
plinary action taken against them by the 
National Association of Securities Dealers, 
Inc.

The subject matter of the closed 
meeting scheduled for Wednesday, 
February 21, 1979, following the 2:30 
p.m. open meeting will be:

Post oral argument discussion.
The subject matter of the closed 

meeting scheduled for Thursday, Feb
ruary 22, 1979, at 10 p.m. will be:

Access to investigative files by Federal, 
State, or Self-Regulatory Authorities.

Access to investigative files by Federal, 
State or Self-Regulatory Authorities and 
litigation matter.

Formal orders of investigation.
Settlements of injunctive actions.
Other litigation matters.
Institution of administrative proceedings 

of an enforcement nature.
Order compelling testimony.

FOR FURTHER INFORMATION, 
CONTACT:

Mike Rogan at (202) 755-1638.
Dated: February 13,1979.

[S-324-79 Filed 2-14-79; 3:00 pm]
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DEPARTMENT OF LABOR

Employment Standards Adm inistration W age  
and Hour Division

M IN IM U M  WAGES FOR FEDERAL A ND
FEDERALLY ASSISTED CONSTRUCTION

G eneral W age Determ ination Decisions

General wage determination deci
sions of the Secretary of Labor speci
fy, in accordance with applicable law 
and on the basis of information availa
ble to the Department of Labor from 
its study of local wage conditions and 
from other sources, the basic hourly 
wage rates and fringe benefit pay
ments which are determined to be pre
vailing for the described classes of la
borers and mechanics employed in 
construction activity of the character 
and in the localities specified therein.

The determinations in these deci
sions of such prevailing rates and 
fringe benefits have been made by au
thority of the Secretary of Labor pur
suant to the provisions of the Davis- 
Bacon Act of March 3, 1931, as amend
ed (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal stat
utes referred to in 29 CFR 1.1 (includ
ing the statutes listed at 36 FR 306 fol
lowing Secretary of Labor’s order No. 
24-70) containing provisions for the 
payment of wages which are depend
ent upon determination by the Secre
tary of Labor under the Davis-Bacon 
Act; and pursuant to the provisions of 
part 1 of subtitle A of title 29 of Code 
of Federal Regulations, Procedure for 
Predetermination of Wage Rates (37 
FR 21138) and of Secretary of Labor’s 
Orders 12-71 and 15-71 (36 FR 8755, 
8756). The prevailing rates and fringe 
benefits determined in these decisions 
shall, in accordance with the provi
sions of the foregoing statutes, consti
tute the minimum wages payable on 
Federal and federally assisted con
struction projects to laborers and me
chanics of the specified classes en
gaged on contract work of the charac
ter and in the localities described 
therein.

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 
U.S.C. 553 and not providing for delay 
in effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage determina
tion frequently and in large volume 
causes procedures to be impractical 
and contrary to the public interest.

General wage determination deci
sions are effective from their date of 
publication in the F ederal R e g is t e r  
without limitation as to time and are 
to be used in accordance with the pro-

NOTICES

visions of 29 CFR Parts 1 and 5. Ac
cordingly, the applicable decision to
gether with any modifications issued 
subsequent to its publication date 
shall be made a part of every contract 
for performance of the described work 
within the geographic area indicated 
as required by an applicable Federal 
prevailing wage law and 29 CFR, Part 
5. The wage rates contained therein 
shall be the minimum paid under such 
contract by contractors and subcon
tractors on the work.
M o d if ic a t io n s  and  S u pe r se d e a s  D e c i

s io n s  to  G en era l  W age D e t e r m in a 
t io n  D e c is io n s

Modifications and supersedeas deci
sions to general wage deteripination 
decisions are based upon information 
obtained concerning changes in pre
vailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued.

The determinations of prevailing 
rates and fringe benefits made in the 
modifications and supersedeas deci
sions have been made by authority of 
the Secretary of Labor pursuant to 
the provisions of the Davis-Bacon Act 
of March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and 
of other Federal statutes referred to in 
29 CFR 1.1 (including the statutes 
listed at 36 FR 306 following Secretary 
of Labor’s order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon determina
tion by the Secretary of Labor under 
the Davis-Bacon Act; and pursuant to 
the provisions of part 1 of subtitle A of 
title 29 of Code of Federal Regula
tions, Procedure for Predetermination 
of Wage Rates (37 FR 21138) and of 
Secretary of Labor’s orders 13-71 and 
15-71 (36 FR 8755, 8756). The prevail
ing rates and fringe benefits deter
mined in foregoing general wage deter
mination decisions, as hereby modi
fied, and/or superseded shall, in ac
cordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal 
and federally assisted construction 
projects to laborers and mechanics of 
the specified classes engaged in con
tract work of the character and in the 
localities described therein.

Modifications and supersedeas deci
sions are effective from their date of 
publication in the F ederal R e g is t e r  
without limitation as to time and are 
to be used in accordance with the pro
visions of 29 CFR Parts 1 and 5.

Any person, organization, or govern
mental agency having an interest in 
the wages determined as prevailing is 
encouraged to submit wage rate infor
mation for consideration by the De
partment. Further information and 
self-explanatory forms for the purpose

of submitting this data may be ob
tained by writing to the U.S. Depart
ment of Labor, Employment Stand
ards Administration, Office of Govern
ment Contract Wage Standards, Divi
sion of Wage Déterminations, Wash
ington, D.C. 20210. The cause for not 
utilizing the rulemaking procedures 
prescribed in 5 U.S.C. 553 has been set 
forth in the original general wage de
termination decision.

M o d if ic a t io n s  to  G enera l  W age 
D e t e r m in a t io n  D e c is io n s

The numbers of the decisions being 
modified and their dates of publica
tion in the F ederal R e g is t e r  are listed 
with each State.
Alabama—AL78-1080.........................
California:

CÀ78-5122.......................................
CA78-5123.................................. .....

Florida:
FL75-1080; FL75-1081....................
FL76-1021........................................
FL77-1060........................................
FL78-1068........... ............................

Illinois:
IL78-2093; IL78-2106; IL78-2109;

IL78-2112; IL78-2122; IL78-2125.
IL78-2113; IL78-2123; IL78-2123....
IL78-2165........................................

Massachusetts—MA78-2086; MA78-
2087............................ .....................

New Mexico—NM79-4021..................
North Carolina—NC75-I078.............
Ohio:

OH78-2148; OH78-2153; OH78-
2154..............................................

OH78-2152; OH78-2166; OH78-
2157................................ ..............

OH78-2168; OH78-2169..................
Oklahoma—OK79-4024.....................
Pennsylvania:

PA77-3078........................................
PA78-3013................. ................
PA78-3014........................................
PA78-3015........................................

Texas—TX79-4007; TX79-4008;
TX79-4010.......................................

S u pe r se d e a s  D e c is io n s  to  G en era l  
W age D e t e r m in a t io n  D e c is io n s

The numbers of the decisions being 
superseded and their dates of publica
tion in the F ederal R e g is t e r  are listed 
with each State.

Supersedeas Decision numbers are in 
parentheses following the numbers of 
the decisions being superseded.
Florida:

FL77-1147 (FL79-1041)..................  Dec. 9, 1977
FL77-1141 (FL79-1039)..................  Nov. 25, 1977
FL78rl054 (FL79-1040)..................  June 9, 1978

Nebraska—NE78-4024 (NE79-4028);
NE78-4026 (NE79-4027).................  Mar. 31,1978

C a n c e lla tio n  o f  G en era l  W age 
D e t e r m in a t io n  D e c is io n s

n o n e

Signed at Washington, D.C., this 9th 
day of February 1979.

D o r o t h y  P. C o m e , 
Assistant Administrator, 

Wage and Hour Division.

Sept. 22.4978

Aug. 11, 1978 
Aug. 18, 1978

Sept. 5, 1975 
Jan. 30, 1976 
May 20, 1977 
Aug. 18, 1978

Oct. 20, 1978 
Oct. 27, 1978 
Dec. 12, 1978

Sept. 22, 1978 
Jan. 5, 1979 
Sept. 5, 1975

Nov. 13, 1978

Nov. 24, 1978 
Dec. 29, 1978 
Feb. 2. 1979

June 4,1977 
Apr. 14, 1978 
Mar. 24, 1978 
May 12, 1978

Jan. 5, 1979
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Title 5— Administrative Personnel

CHAPTER I— OFFICE OF PERSONNEL 
MANAGEMENT

PART 900— INTERGOVERNMENTAL 
PERSONNEL ACT PROGRAMS

Standards for a Merit System of 
Personnel Administration

Note.—The Standards for a Merit 
System of Personnel Administration, 5 
CFR Part 900, Subpart F, published last 
Friday, February 9, 1979, at 44 FR 
8520, is reprinted today for the follow
ing reason. The issuance of Februay 9 
incorrectly printed certain material 
under various Guide sections in 
Roman type rather than in italics. 
This is an important distinction. 
Guide material in italics in the Guide 
sections of the Standards indicates 
that the material is recommendatory 
or informational rather than interpre
tive of the regulations. See 
§ 900.601(n).
AGENCY: Office of Personnel Man
agement.
ACTION: Final rule.
SUMMARY: The Office of Personnel 
Management is issuing revised Stand
ards for a Merit System of Personnel 
Administration. These revised Stand
ards incorporate in revised form regu
lations which have been transferred 
from 45 CFR Part 70 and material 
presently in 5 CFR Part 900, Subpart
F. By this action and action taken 
elsewhere in this F ederal R egister, 
the Standards are removed from 45 
CFR Part 70. Authority to prescribe 
the Standards was transferred to the 
United States Civil Service Commis
sion from the Departments of Health, 
Education, and Welfare, Labor, and 
Agriculture by the Intergovernmental 
Personnel Act (IPA) of 1970, and 
under Reorganization Plan Number 
Two of 1978, was transferred to the 
Office of Personnel Management on 
January 1, 1979.

These revised regulations appeared 
in proposed form in  the  Federal R eg
ister on May 16, 1978, 43 FR 20996.

The Standards contain requirements 
and guides for establishing and main
taining a system of personnel adminis
tration on a merit basis in the grant- 
in-aid programs listed in Appendix A 
to this issuance. Their primary pur
pose is to help strengthen State and 
local personnel administration for 
those grant programs to assure their 
proper and efficient administration. 
They include criteria for establishing 
and maintaining a systematic ap
proach to employing, advancing and 
retaining employees; for providing

RULES AND REGULATIONS

proper safeguards for fair treatment 
of employees; for assuring compliance 
with Federal equal employment re
quirements; for assuring effective em
ployee management relations; and for 
sustaining proper administration of 
the Standards through evaluation, 
technical assistance, and where neces
sary, enforcement action.
EFFECTIVE DATE: February 9, 1979.
FOR FURTHER INFORMATION 
CONTACT:

Lawrence D. Greene, Intergovern
mental Personnel Programs, Office
of Personnel Management, 1900 E
Street, NW„ Room 2510, Washing
ton, D.C. 20415—(202) 632-6044.

SUPPLEMENTARY INFORMATION:
Background

A pûrpose of the IPA as expressed in 
Title II is “to assist State and local 
governments to strengthen their staffs 
by improving their personnel adminis
tration.” In Title II, Section 208(a), 
the Congress provides one means of 
accomplishing this purpose—by the 
Office of Personnel Management pre
scribing, and in cooperation with Fed
eral grantor agencies, administering 
personnel standards on a merit basis 
for State and local government per
sonnel systems serving grant-aided 
programs. The IPA further provides in 
Section 208 that the personnel stand
ards “shall be such as to encourage in
novation and allow for diversity on the 
part of State and local governments in 
the design, execution, and manage
ment of their own individual systems 
of personnel administration.” Just 
before the IPA became effective in
1971, the Standards, which were ad
ministered at that time by the Depart
ment of Health, Education, and Wel
fare, were revised. They have contin
ued to be in effect in that form until 
now.

In addition to the fact that? the pre
vious Standards were promulgated by 
Federal agencies not now having re
sponsibility for their administration, a 
number of other changes since 1971 
led to the decision to revise them. 
There have been, for example, major 
court decisions and legislative changes 
in the area of civil rights, the most im
portant being the extension of the 
Civil Rights Act of 1964 to State and 
local governments by amendment in
1972, and several Supreme Court deci
sions. Employee-management rela
tions, including collective negotiations 
programs, have undergone consider
able growth in the public sector. Sec
tion 208(b) of the IPA was amended in 
1978 to provide that the Standards 
“shall be prescribed in such a manner 
as to minimize Federal4ntervention in 
State and local personnel administra
tion.” It also provides that the Stand

ards shall include the merit principles 
in section 2 of the IPA. The Standards 
have been revised to take account of 
these developments,. The U.S. Civil 
Service Commission and the Office of 
Personnel Management have been par
ticularly interested in improving the 
relationships between the Federal 
Government and State and local gov
ernments in applying the Standards to 
federally assisted programs. It is the 
intent of the Office of Personnel Man
agement in prescribing these Stand
ards to minimize Federal intervention 
in State and local personnel adminis
tration.

The revised Standards are intended 
to be consistent with the Civil Service 
Reform Act and therefore to enable 
State and local governments to reform 
or modernize their personnel systems 
along similar lines consistent with the 
Standards provisions. An extensive 
review process has given to every in
terested party assurance of opportuni
ty to provide comments and recom
mendations on the revisions in the 
Standards.

By merging the Principles of the 
IPA and the Standards, the Federal 
regulatory experience in administering 
the Standards over the past 38 years 
has been combined with the congres- 
sionally adopted principles of person
nel management on a merit basis.

R ulemaking History

On November 30, 1976, the United 
States Civil Service Commission pub
lished an “Advance Notice of Proposed 
Rulemaking” which announced its 
intent to review the Standards and 
invite participation by interested par
ties. From the time of that announce
ment until a proposed set of revised 
Standards was published on May 16, 
1978, the United States Civil Service 
Commission undertook an extensive 
consultation process with State and 
local governments, public interest 
groups, pther Federal agencies, em
ployee organizations, professional 
membership organizations, civil rights 
organizations, and citizen interest 
groups. Additional written comments 
on the May 16 version of the proposed 
Standards have now been received and 
analyzed. At this time, a total of more 
than 400 letters of comment have been 
received. In addition, State and local 
government officials, representatives 
of public interest and other groups, 
and Federal officials throughout the 
country were invited to meet and dis
cuss issues involved in revising the 
Standards. A public meeting was held 
by the United States Civil Service 
Commission in which the Commission
ers personally heard testimony from a 
variety of individuals representing 
groups affected by the Standards. 
Also, the Equal Employment Opportu
nity Commission (EEOC) approved
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the Standards as provided under Ex
ecutive Order 12067.

At the outset, the Commission aimed 
to involve as many interested parties 
as possible in the review process. This 
objective has been met. The revision 
that follows results from a major 
effort to be responsive to the com
ments and ideas contributed. In this 
instance, the policy formulation proc
ess required careful listening to opin
ions and recommendations from var
ious points of view which were often 
widely divergent. The Office of Per
sonnel Management believes this ver
sion of the Standards is now the best 
possible reconciliation of the various 
views put forward.

A n a l y s is  o f  F in a l  R eg u l a t io n s

This section gives an overview of the 
regulations, describes each section, dis
cusses the comments, ahd explains the 
basis for changes from the proposed 
regulations issued in May 1978.

As stated above, the Standards have 
been incorporated into 5 CFR Part 
900. They now comprise Subpart F. 
Separate regulations on administra
tion of the Standards which formerly 
were in 5 CFR Part 900, Subpart F, 
have also been revised and are now in
corporated in the Standards.

The Standards contain one section, 
§ 900.601, which explains their purpose 
and applicability to covered grant pro
grams and nine sections, § 900.602 
through § 900.611, which contain regu
lations and guides. Explanation of the 
differences between regulations and 
guides can be found in § 900.601 (1),
(m), and (n).

S e c t io n  b y  S e c t io n  A n a l y s is

STATEMENT OF PURPOSE AND 
APPLICABILITY

Significant changes in the format of 
the Merit System Standards are out
lined in the introduction. The Stand
ards now have been merged with the 
six principles contained in section two 
of the Intergovernmental Personnel 
Act of 1970 (Pub. L. 91-648). Adminis
trative provisions of the Standards are 
grouped under three sections entitled 
“Administration of State and local 
personnel systems,” “Assuring con
formity with the Standards,” and “Es
tablishing a merit requirement or 
policy.”

Another significant change in 
format is the clear identification of 
those portions of the Standards which 
are considered enforceable, regulatory 
requirements. Guide material is clear
ly identified. It interprets the intent 
of the requirements and sets forth de
sirable methods for their implementa
tion.

The introduction makes clear that 
the revised Standards provide State 
and local governments with greater

RULES AND REGULATIONS

flexibility, are performance oriented 
to the maximum extent possible, and 
avoid detailed procedural or technical 
requirements. It highlights new fea
tures in administration, including the 
involvement of chief executives, sim
plified approaches to the maintenance 
of State plans and new, simpler ap
proaches for small local governments. 
The introduction outlines the role of 
the Office of Personnel Management 
and Federal grantor agencies in pro
viding constructive technical advice 
and assistance and, as a last resort, 
taking enforcement actions in accord
ance with the regulations of the spe
cific grant programs.

UNIFORM GUIDELINES ON EMPLOYEE 
SELECTION PROCEDURES (1978)

In order to assure a coordinated ap
proach to Federal requirements re
garding employee selection, the Uni
form Selection Guidelines are incorpo
rated as a requirement in the Stand
ards.

MERIT PRINCIPLE I

Under the first merit principle there 
are sections on Recruitment, Selection 
and Appointment, and Career Ad
vancement. Under Recruitment, ef
forts are required to assure open com
petition and to place special emphasis 
on attracting minorities, women, or 
other groups that are substantially un
derrepresented, in line with the provi
sions of the Equal Employment Op
portunity Coordinating Council’s 
Policy Statement on Affirmative 
Action for State and Local Govern
ments. This section recommends the 
use of recruiting plans based on pro
jected work force needs. It indicates 
recruitment should be tailored to 
labor market conditions. The require
ment in the 1971 Standards for public
ity in all appropriate media is elimi
nated.

The Selection and Appointment sec
tion requires selection procedures to 
be job related and to maximize valid
ity, reliability, and objectivity. Selec
tion normally will be through open 
competition but competition can be 
limited to facilitate the employment 
of handicapped and economically dis
advantaged persons and participants 
in congressionally and related State 
authorized employment or rehabilita
tion programs.

Appointments will be made from 
among the most qualified persons on 
eligibility lists. In those occasional in
stances where there is evidence that 
this is not practical, noncompetitive 
appointments may be made. State and 
local governments are given wider lati
tude with regard to certification prac
tices used, including broad-band certi
fication, to provide appointing officials 
an appropriate number of eligible can
didates.
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State and local governments are en
couraged to provide for entry through 
cooperative education, work study, in
ternships and similar programs.

The Career Advancement require
ment clearly indicates that State and 
local governments can use a wide vari
ety of approaches in promoting em
ployees as long as they are appropri
ately qualified. The interpretive guid
ance makes it clear that the determi
nation of this eligibility can be dele
gated to operating agencies. It encour
ages systematic promotion systems 
and the bringing in of persons from 
outside the career service where this is 
in the best interest of the service or 
will contribute to improved employ
ment opportunities for underrepre
sented groups.

MERIT PRINCIPLE I I

A much simplified requirement on 
compensation and classification plans 
is provided. It calls simply for main
taining them on a current basis, assur
ing equal compensation for equal 
work, and taking into account the re
sponsibility Bnd difficulty of the work, 
the compensation needed to compete 
in the labor market and with other 
agencies of government, and other 
pertinent factors. The guidance sug
gests that classification plans based on 
job analysis should be used for a wide 
variety of personnel program activi
ties. It also points out the authority of 
States with regard to local agency 
compensation.

MERIT PRINCIPLE I I I

A new requirement is established for 
training. A guide is provided recom
mending that State and local govern
ments train as needed to prepare em
ployees for career advancement and to 
implement equal employment oppor
tunity systematic methods are encour
aged.

MERIT PRINCIPLE IV

Layoffs, separations, and employee 
evaluations are grouped under this 
principle. The requirements provide 
that permanent employees will not be 
subject to separation except for cause 
or such reasons as curtailment of work 
or lack of funds. A new requirement is 
added for procedures for the separa
tion of employees whose performance 
is still inadequate after corrective ef
forts have been made. The require
ment on reduction in force is simpli
fied to call for systematic considera
tion of types of appointments and 
other relevant factors.

The guide recommends that employ
ees be evaluated on a systematic, job 
related basis so that the evaluations 
can be used for a variety of personnel 
actions.
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MERIT PRINCIPLE V

To provide a better basis for further 
effective progress in equal employ
ment opportunity in State and local 
agencies, the Standards include more 
specific requirements for affirmative 
action programs. The importance of 
affirmative measures to assure equal 
employment opportunity is further 
emphasized by a positive statement 
calling for measures to attract quali
fied minorities, women, and other ap
propriate groups to apply, especially 
when they are significantly under
represented.

The approach to prohibition against 
discrimination in the present Stand
ards is continued but the language is 
brought into line with the Civil Rights 
Act of 1964 and other major national 
legislation on discrimination. Guid
ance is provided on that language, on 
exceptions based on bona fide occupa
tional qualifications, and on use of 
work force data for problem identifica
tion. Where information on qualified 
candidates is not available, total labor 
force may be used for this purpose.

The Employee Management Rela
tions section is more explicitly pre
sented as a guide to desirable ap
proaches. It has been recast to include 
a positive statement of the importance 
of effective communications with em
ployees through giving them an oppor
tunity to participate in the formula
tion of policies and priorities affecting 
the conditions of their employment. 
The requirement for maintenance of 
merit principles which is contained in 
the present Standards in the employee 
relations section remains there and is 
repeated in the subsection on the 
Policy Basis for Merit Systems in 
order to make clear that the mainte
nance of a system of personnel admin
istration based on merit principles 
must be assured in all aspect of per
sonnel administration, not just in the 
area of employee management rela
tions. The guide will cover Federal, 
State, and local procedures to inform 
employee organizations on administra
tion of the Standards.

The provisions on general and dis
crimination appeals have been 
grouped together and the language is 
clarified. A provision for appeal rights 
in case of demotion has been added. 
The concept of an “impartial process” 
is substituted for the more restrictive 
“impartial body” and the requirement 
that appeals from discrimination be 
resolved in a timely fashion is added. 
Guidance is provided on the accept
ability of grievance procedures under 
this requirement.

MERIT PRINCIPLE VI

Recognizing that the Hatch Act is 
the major expression of national 
policy on the political activities of 
public employees, this section of the

Standards is now primarily a guide 
containing information and recom
mendations. This is an important 
change because it means that while we 
continue to recommend that State and 
local governments adopt and enforce 
their own provisions on political activi
ty consistent with the Federal Hatch 
Act, this is not a matter which the 
Federal Government would make a 
compliance issue under the Standards. 
This simplifies for State and local offi
cials the Federal policy in this area. 
The section requires only that State 
and local governments inform their 
employees of their responsibilities 
under the Hatch Act.

ADMINISTRATION OF STATE AND LOCAL
MERIT SYSTEMS

Coverage of Standards
Exemptions have been one of the 

most controversial aspects of the 
Merit System Standards Program. 
Some chief executives have felt that 
limitation of the top level political ap
pointees to specifically designated 
types of jobs has hindered them in as
suring responsiveness of the govern
ment to their overall policy direction. 
These Standards are more flexible. 
The list of specific types of top level 
positions which may be exempted has 
been recast as interpretive guidance. 
In its place is a broader requirement 
that recognizes the  need to assure 
proper organizational responsiveness. 
In large multi^program agencies, offi
cials who report directly to the head 
of a primary program component also 
may be exempted.

Finally, provision is made for the ex
emption of handicapped persons as de
fined in the Rehabilitation Act of 
1973, as amended, from the merit 
system in order to facilitate their em
ployment.

A new authority allowing for tempo
rary waivers of one or more provisions 
of the Standards in order to carry out 
experimental or research projects has 
been added. This feature is consistent 
with the policy in the Intergovern
mental Personnel Act of encouraging 
innovation and allowing for diversity 
in the management of State and local 
personnel systems.

Organization
Wide latitude has always been per

mitted in the organization and man
agement of merit systems where sub
stantially all employees in the State 
and local government are covered by 
that system, but fairly detailed re
quirements were prescribed for ap
proximately one-third of the States 
which establish cooperative inter ̂  
agency merit systems to meet the Fed
eral requirement. This distinction is 
removed in these Standards and var
ious types of personnel organizations

are accepted as long as they provide 
for impartial administration of the 
personnel system.

Another significant change is a 
waiver of the Standards for small local 
governments not now covered by a 
State or local merit system, if the 
chief executive agrees to administer 
grant-aided programs consistent with 
the six merit principles in the Inter
governmental Personnel Act. This rec
ognizes that in many small local gov
ernments it may not be cost effective 
to establish a merit personnel system 
solely in order to be eligible for Feder
al grants.

Intergovernmental Cooperation
It is made clear that this section is a 

guide, not a requirement.
Extension of Personnel System

Guidance is provided showing that 
States have the additional option of 
blanketing in incumbents when the 
merit system is extended to a new pro
gram if they have a specified period of 
satisfactory service in the agency.

Personnel Records and Reports
New guidance is provided indicating 

employees should have the right to 
review their personnel files, and access 
to such files should be limited to per
sons with a need to see them.

Assuring Conformity with the 
Standards

New sections on establishing merit 
requirements by Federal agencies, 
compliance and assistance, and roles 
of the chief executive have been 
added. The first two matters were the 
subjects of other regulations. For the 
first time all such Standards related 
regulations are now consolidated in 
one document.

Summary of Comments

The most significant comments re
ceived as a result of publication of the 
proposed Standards centered around 
the following issues: selection and ap
pointment, minimum qualifications, 
employee management relations, af
firmative action and equal employ
ment opportunity, equal employment 
opportunity data, work force analysis, 
layoffs, flexibility, exemption of top 
level jobs from merit coverage, super
vision of local compliance. Following 
are summaries of the comments re
ceived in these areas and a discussion 
of changes based on these comments 
which were made in the final Stand
ards.

SELECTION AliD APPOINTMENT

The main issues raised with regard 
to test validation and job-relatedness 
were whether the proposed language 
represented a diminishing concern on
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the part of the Federal Government 
regarding improvement in selection 
programs and whether the Uniform 
Guidelines on Employee Selection 
Procedures (1978) should be incorpo
rated. The language was changed to 
assure that it is clear that the Office 
of Personnel Management’s commit
ment to improving selection programs 
remains high. The Standards will call 
for “maximizing validity, reliability, 
and objectivity” and now incorporate 
the selection guidelines.

Those who commented on the re
vised provision on certification ques
tioned whether it might be interpreted 
to mean that “broad band” certifica
tion was the preferred approach. The 
provision has been revised to include 
another example and to clarify the 
meaning of “broad band” certification 
and how it is used. Now the Standards 
make it clear; State and local govern
ments may elect a wide variety of ap
proaches to certification.

A number of comments were re
ceived that the provision permitting 
certain kinds of noncompetitive ap
pointments was too liberal The intent 
of this provision is to allow for such 
appointments only in unusual circum
stances.

Many comments were addressed to 
the need to clarify the circumstances 
under which limited competition 
would be permitted. The language was 
revised to clarify that use of limited 
competition is limited to positions ap
propriate for improving employment 
opportunities for economically disad
vantaged or handicapped persons.

In a related issue, some commenters 
raised the issue of how “handicapped” 
would be defined under the Standards 
and raised objections to the delinea
tion of types of handicap in the pro
posed rules. The Office of Personnel 
Management acknowledges that the 
Standards should be consistent with 
the Rehabilitation Act of 1973 and has 
revised this section on both counts. 
The phrase ’’substantial physical or 
mental impairment” now replaces “se
verely handicapped” and all references 
to specific handicaps as examples have 
been deleted.

MINIMUM QUALIFICATIONS

The phrase ’’wherever they are 
needed” referring to the requiring of 
minimum qualifications, resulted in a 
number of diverse interpretations or 
complaints of lack of clarity. Some 
recommended that the phrase be 
struck from the Standards. We feel 
that by substituting the term “practi
cal” for “needed,” most of the prob
lems will be resolved.

EMPLOYEE MANAGEMENT RELATIONS

There were a number of expressions 
of concern over the relationship be
tween collective negotiation and the

merit principles. Aside from some 
minor changes in language for clarifi
cation purposes, no revisions were 
made in the section on employee man
agement relations. The Office of Per
sonnel Management believes that wide 
latitude must be afforded State and 
local governments regarding the devel
opment of their systems of employee 
management relations until such time 
as Congress may determine that it is 
appropriate to adopt a national policy 
with regard to employee management 
relations in the public sector. The 
Standards make it clear that negotiat
ed agreements are to be treated just as 
State laws and regulations are in de
termining compliance witli merit prin
ciples.

AFFIRMATIVE ACTION AND EEO

Many comments were received re
garding affirmative action for EEO. A 
variety of questions were raised about 
such matters as terminology and 
methods of analysis but the main 
thrust of the revisions was not ques
tioned. A number of clarifications 
have been made in the language with
out any changes in the substantive 
provisions.

EEO DATA

The section on collection of EEO 
data received a number of comments. 
There were strong feelings that the 
provisions to grant waivers of the col
lection of EEO data on applicants 
should be deleted. This entire provi
sion has been deleted. The Standards 
now incorporate the information pro
visions of the Uniform Guidelines on 
Employee Selection Procedures. EEO 
data must be collected in accordance 
with the terms of these Uniform Se
lection Guidelines. The Office of Per
sonnel Management will continue to 
review EEO data as part of its evalua
tions and will focus on applicant data 
in those situations where underrepre
sentation appears to exist in employ
ment.

WORK FORCE ANALYSIS

There were a number of comments 
on the need for more clarity in the 
language to eliminate multiple inter
pretations of certain words. A number 
of changes have been made to achieve 
clarity and uniformity of expression in 
the use of concepts such as agency 
work force and labor force.

LAYOFFS

A frequent comment on layoffs was 
that seniority should be restored as a 
relevant factor to be considered. The 
guide material has been modified to 
include a recommendation that both 
quality and length of service be taken 
into account in layoffs.

FLEXIBILITY

A large number of comments sup
porting the flexibility of the new 
Standards were received. The empha
sis on executive responsibility and the 
opportunity for State and local gov
ernments to experiment with innova
tive systems were among the progres
sive changes that elicited enthusiastic 
comments. On the other hand, a few 
objected to the more permissive lan
guage, pointing to the potential for 
abuse and perhaps in the long run a 
return to the patronage system. The 
Office of Personnel Management has 
retained the liberalized features be
cause of its conviction of the overrid
ing need in the country for improve
ment and reform of civil service sys
tems without endangering basic merit 
principles.

EXEMPTION OF TOP LEVEL JOBS FROM 
MERIT COVERAGE

Several of those who commented fa
vorably on flexibility in the proposed 
Standards were pleased with the pro
posed provisions on exemptions. A 
number of letters expressing concerns 
focused on what some believe to be 
the resulting tendency for exemptions 
to increase. These comments proposed 
more stringent requirements on ex
emptions. Some comments expressed 
problems with definitions.

In light of some serious concerns on 
the subject of exemptions, the views 
of one commenter seem to provide a 
better understanding of the intent of 
the provisions. According to this 
writer, many who are concerned about 
exemptions do not realize that these 
flexible provisions simply provide op
tions for State and local governments. 
The Standards do not require top level 
positions to be exempt, but rather 
permit this.

SUPERVISION OF LOCAL COMPLIANCE

A few States raised objections to the 
Standards provision on State supervi
sion of local merit system agencies. 
Some reasons given centered on the 
imposition of additional burdens on 
the States, unwarranted intrusion into 
local affairs, and the possibility of in
consistent policy interpretations by 
the fifty States. These commenters be
lieve that the Federal Government 
should have primary responsibility for 
local compliance with the Standards. 
Under grant statutes this responsibili
ty has belonged to the States for 
many years, although it has not 
always been effectively implemented. 
The new Standards simply clarify the 
State’s responsibility for local compli
ance, which has been theirs all along.

Accordingly, the regulation on Ad
ministration of the Standards for a 
Merit System of Personnel Adminis
tration in the present Subpart F of 5
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CFR Part 900 is revoked and the fol
lowing Subpart P will replace it.

Office of P ersonnel 
Management,

J ames C. Spry,
- Special Assistant 

to the Director.

PART 900— INTERGOVERNMENTAL 
PERSONNEL ACT PROGRAMS

Subpart F— Standards for a  M erit System of 
Personnel Adm inistration

Sec.
900.601 Statement of purpose and applica

bility.
900.602 Uniform Guidelines on Employee 

Selection Procedures (1978).
900.603 Merit Principle I.
900.603- 1 Recruitment.
900.603- 2 Selection and appointment.
900.603- 3 Career advancement.
900.604 Merit Principle II.
900.604- 1 Classification and compensation.
900.605 Merit Principle III.
900.605- 1 Training.
900.606 Merit Principle IV.
900.606- 1 Layoff, separation, and employee 

evaluation.
900.607 Merit Principle V.
900.607- 1 Equal employment opportunity 

and affirmative action.
900.607- 2 "^Employee management relations.
900.607- 3 Appeals.
900.608 Merit Principle VI.
900.608- 1 Political activity.
900.609 Administration of State and local 

personnel systems.
900.609- 1 Coverage of the Standards.
900.609- 2 Organization.
900.609- 3 Intergovernmental cooperation.
900.609- 4 Extension of personnel system.
900.609- 5 Personnel records and reports.
900.610 Assuring conformity with the 

Standards.
900.610- 1 Role of chief executive.
900.610- 2 Waiver of Standards for local 

governments.
900.610- 3 Waiver of Standards for experi

mental or research projects.
900.610- 4 Policy basis for merit systems.
900.610- 5 Review of personnel operations.
900.610- 6 Compliance and assistance.
900.611 Establishing a merit requirement 

or policy.
900.612-620 [Reserved]

A u t h o r it y : 42 USC 4728, 4763: E.O. 11589, 
3 CFR 557 (1971-1975 Compilation).

Subpart F— Standards for a Merit 
System of Personnel Administration

§ 900.601 Statement of purpose and appli
cability.

(a) The regulations and guides in 
§§ 900.602 through 900.620 incorporat
ing the merit principles in section 2 of 
the Intergovernmental Personnel Act 
of 1970 (Pub. L. 91-648), are promul
gated by the Office of Personnel Man
agement [of the United States Gov
ernment, hereinafter the ‘‘Office of 
Personnel Management”] to prescribe 
intergovernmental personnel stand
ards on a merit basis as a condition of 
eligibility in the administration of var

ious grant-in-aid and other intergov
ernmental programs as provided in 
section 208(a) of the Intergovernmen
tal Personnel Act.

(b) Proper and efficient administra
tion of grant-in-aid and other intergov
ernmental programs is a mutual con
cern of the Federal, State and local 
agencies cooperating in the implemen
tation of these programs. Proper and 
efficient administration requires clear 
definition of functions, employment of 
highly qualified personnel, and devel
opment of staff morale and individual 
efficiency. Adequate resources are 
needed to staff, develop, and imple
ment effective personnel programs. 
Cooperative efforts by the central per
sonnel organization and program 
agencies and their personnel offices 
are essential in providing comprehen
sive personnel services. Personnel pro
grams which are planned and adminis
tered in a timely, expeditious manner 
will contribute to the effective accom
plishment of program objectives and 
maintenance of merit principles.

(c) An integral part of the intergov
ernmental programs is the mainte
nance by the State and local govern
ments of their own merit-based sys
tems of personnel administration for 
their grant-aided agencies. Federal 
agencies are interested in the develop
ment and continued improvement of 
State and local personnel systems, but 
under the Intergovernmental Person
nel Act, Social Security Act, and other 
grant statutes they may not éxercise 
authority, direction, or control over se
lection, assignment, advancement, re
tention, compensation, or other per
sonnel actions with respect to any in
dividual State or local employee:

(d) There is a wide range of legal, ad
ministrative, and technical approaches 
available to State and local govern
ments to implement these Standards. 
The choice among techniques or ap
proaches which will accomplish the re
sults called for in these Standards is a 
matter for State or local government 
determination.

(e) These Standards provide State 
and local governments the flexibility 
to pursue innovative and diverse ap
proaches to strengthening personnel 
management. They are intended to be 
performance oriented to the maximum 
extent consistent with effective ad
ministration and to limit mandatory 
provisions to key areas.

(f) A key feature in the administra
tion of these Standards is the coopera
tive involvement of chief executives in 
the maintenance of merit approaches 
to personnel administration and the 
improvement of their personnel man
agement. This enables the Office of 
Personnel Management to use simpli
fied approaches to assure merit-based 
personnel administration in the pro
grams covered by the Standards.

(g) Continuing application of these 
Standards will give reasonable assur
ance of a proper basis for personnel 
administration, promote a career Serv
ice, and result in increased operating 
efficiency and program effectiveness. 
Personnel systems based on these 
Standards will promote equal employ
ment opportunity, assure the fair 
treatment of applicants and employees 
in all aspects of personnel administra
tion, and contribute to the achieve
ment of~'a representative agency work 
force.

(h) These Standards emphasize the 
need for inclusion of all groups in our 
society in State and local government 
employment. This emphasis is based 
upon a general government policy of 
initiatives to overcome any serious un
derrepresentation of minorities and 
women in employment under the 
grant programs and the specific obli
gation to take appropriate remedial 
action where there has been illegal 
discrimination. The Standards provide 
a basis for firm compliance action 
when discrimination in not eliminated 
voluntarily. State and local govern
ments are subject to Title VII of the 
Civil Rights Act of 1964; the Intergov
ernmental Personnel Act of 1970; the 
State and local Fiscal Assistance Act 
of 1972, as amended and (in many 
cases) Executive Order 11246, as 
amended. Under all of those authori
ties, such governments are obliged to 
conduct their activities without dis
crimination and specifically are obli
gated to comply with the Uniform 
Guidelines on Employee Selection Pro
cedures (1978), (43 FR 38290),(Friday, 
August 25, 1978). The Uniform Guide
lines and therefore these Standards 
require that all selection procedures 
which have an adverse impact on any 
racial, sex or ethnic group must be 
validated, modified or changed in ac
cordance with the Guidelines or other
wise be demonstrated to be in accord 
with Federal law. These Standards are 
consistent with the Guidelines, and 
with the Policy Statement on Affirma
tive Action for State and Local Gov
ernment Agencies, adopted by the 
Equal Employment Opportunity Co
ordinating Council (41 FR 38814 Sep
tember 13, 1976). The Uniform Guide
lines are included in these regulations 
as Appendix B. State and local govern
ments undertaking voluntary affirma
tive action are referred to the Eqùal 
Employment Opportunity Commis
sion’s (EEOC) Affirmative Action 
Guidelines (44 FR 4422 January 19, 
1979).

(i) Within1 these Standards, means 
are provided for the implementation 
of national policies for structuring 
jobs, training and employing the 
handicapped and disadvantaged, and 
implementing Congressional and relat-
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ed State employment and rehabilita
tion programs.

(j) In conjunction with the Office of 
Personnel Management, the Federal 
grantor and other agencies are in
volved to the maximum extent feasi
ble in the evaluation and maintenance 
of merit based personnel administra
tion. In cases where elements of the 
personnel system or the administra
tion of the system contain deviations 
from the Standards, the Office of Per
sonnel Management provides consula- 
tion and technical assistance to State 
and local governments to obtain ap
propriate revisions. In matters involv
ing serious deviations from the provi
sions of the Standards, the Office of 
Personnel Management submits rec
ommendations to and coordinates nec
essary action by the Federal agencies. 
The Federal agencies attempt to avoid 
using the sanction of withdrawing 
Federal grant funds and place their 
emphasis on negotiation and technical 
assistance to achieve the required sub
stantial conformity with these Stand
ards. Where necessary, however, en
forcement actions are taken in accord
ance with the regulations of the spe
cific grant or other programs. (See 
§900.610.)

(k) In order to assist State and local 
governments in maintaining their per
sonnel systems under these Standards, 
technical consultation services will be 
provided to the extent resources are 
available.

(l) The provisions under §§ 900.602 
through 900.620 identified as require
ments are the regulatory provisions of 
these Standards.

(m) The general requirements are 
based on the six merit principles con
tained in section 2 of the Intergovern
mental Personnel Act of 1970. They 
are followed by more explicit require
ments which relate to individual provi
sions of the merit principles.

(n) There are two types of provisions 
in the “Guide” sections:

(1) Interpretations of the intent of 
the requirements. While these are not 
regulations, they explain policies, 
practices, or other actions needed to 
comply with the regulations.

(2) Recommendations for desirable 
methods of personnel administration 
and informational materials. These 
are printed in italics. State and local 
governments are encouraged to use 
these methods but they are not re
quirements of the Standards.

(o) The six merit principles enunci
ated by Congress in 1971 as the basic 
policy and objectives of intergovern
mental personnel programs are as fol
lows:

(1) Recruiting, selecting, and advanc
ing employees on the basis of their rel
ative ability, knowledge, and skills, in
cluding open consideration of qualified 
applicants for initial appointment;
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(2) Providing equitable and adequate 
compensation;

(3) Training employees, as needed, 
to assure high-quality performance;

(4) Retaining employees on the basis 
of the adequacy of their performance, 
correcting inadequate performance, 
and separating employees whose inad
equate performance cannot be correct
ed;

(5) Assuring fair treatment of appli
cants and employees in all aspects of 
personnel administration without 
regard to political affiliation, race, 
color, national origin, sex, or religious 
creed and with proper regard for their 
privacy and constitutional rights as 
citizens; and

(6) Assuring that employees are pro
tected against coercion for partisan 
political purposes and are prohibited 
from using their official authority for 
the purposes of interfering with or af
fecting the result of an election or a 
nomination for office.
§ 900.602 Uniform Guidelines on Employ

ee Selection Procedures (1978).
(a) Requirement The Uniform 

Guidelines on Employee Selection 
Procedures (1978) are a requirement 
of these Standards. Where adverse 
impact results from selection proce
dures which are used as a basis for any 
employment decision, they must be 
validated, modified, or changed in ac
cordance with the Guidelines or other
wise demonstrated to be in accord with 
Federal law.
§ 900.603 Merit Principle I.

(a) General requirement. Recruiting, 
selecting, and advancing employees 
will be on the basis of their relative 
ability, knowledge, and skills, includ
ing open consideration of qualified ap
plicants for initial appointment.
§ 900.603-1 Recruitment.

(a) Requirement Recruiting efforts 
will be planned and carried out in a 
manner that assures open competition. 
Special emphasis will be placed on re
cruiting efforts to attract minorities, 
women, or other groups that are sub
stantially underrepresented in the 
agency work force to help assure they 
will be among the candidates from 
whom appointments are made.

(b) Guide. The recruiting program 
needs to be based upon planning to 
meet current and projected agency 
work force needs. Recruitment needs to 
be tailored to the number and type of 
positions to be filled and to labor 
market conditions. The recruiting ef
forts of the central personnel organiza
tion and the program agencies ought 
to be coordinated and carried out in a 
timely manner so as to permit success
ful competition with other employers.
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§ 900.603-2 Selection and appointment.
(a) Requirement (1) Selection proce

dures including appropriate ranking 
for entry to the career service will be 
job related and will maximize validity, 
reliability, and objectivity.

(2) Selection for entrance to the 
career service normally will be 
through open competition. Appoint
ments to positions in the career service 
will be made on the basis of merit by 
selection from eligible lists established 
in accordance with the provisions of 
these Standards on recruitment, selec
tion, and equal employment opportu
nity.

(3) Certification procedures will be 
established by State and local govern
ments to insure that appointing offi
cials review and give equitable consid
eration to an appropriate number of 
eligibles based on whatever ranking 
system is used on the list when 
making a selection for initial entry to 
the career service.

(4) Competition for appropriate posi
tions may be limited to facilitate em
ployment of those with a substantial 
physical or mental impairment, the 
economically disadvantaged or partici
pants in employment or rehabilitation 
programs authorized by Congress or 
related programs authorized by State 
legislatures.

(5) In those occasional instances 
where there is evidence that open or 
limited competition is not practical, 
noncompetitive appointments may be 
made.

(6) Job related minimum require
ments for entrance to a class will be 
established wherever they are practi
cal. They will be met by all successful 
candidates examined, appointed, and 
promoted.

(7) Permanent appointment for 
entry to the career service will be con
tingent upon satisfactory performance 
by the employee during a reasonable, 
time limited probationary period.

(8) Temporary, provisional, or other 
nonstatus appointments will not be 
used as a way of defeating the purpose 
of the career service and will have a 
reasonable time limit. If lists of eligi
bles are available, they normally will 
be used for filling temporary positions. 
Short term emergency appointments 
may be made without regard to the 
other provisions of this seption to pro
vide for maintenance of essential serv
ices in an emergency situation where 
normal procedures are not practical.

(b) Guide. (1) More than one selec
tion procedure should be used where 
that is necessary to measure the im
portant skills, knowledges, and abili-, 
ties needed for entry to a job. Any ex
amination procedures including appro
priate ranking utilized in career ad
vancement or promotion programs 
need to be job related and to maximize 
validity, reliability and objectivity to
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the same extent as selection proce
dures for initial appointment. Ade
quate job analysis needs to be conduct
ed to insure job relatedness of selec
tion procedures.

(2) State and local governments have 
wide latitude in determining a man
ageable number of eligible candidates 
to refer for consideration for entrance 
to the career service. The procedures 
need to provide for selection based on 
relative ability, knowledge, and skills 
of the eligibles; for fair treatment 
without regard to an eligible’s race, 
color, religion, sex, national origin, po
litical affiliation, age, handicap, or 
other nonmerit factors except where 
provided for by Federal law; for the 
protection of the eligibles’ privacy and 
constitutional rights; and for the equi
table consideration of all eligibles.

(3) Provisions which would generally 
result in appointment from the whole 
list of eligibles or its equivalent would 
not meet the requirements of these 
Standards. Any one of a variety of ap
proaches providing for appointment 
from among the most qualified availa
ble eligibles from lists meets the re
quirements of this section. For exam
ple, all candidates from a range of 
highest scores could be considered, or 
candidates could be ranked by broad 
groups, and appointments could be 
made first from a best qualified cate
gory, and when it is substantially de
pleted, from a well qualified category, 
and third, from a qualified category or 
according to an equivalent system.

(4) Handicapped persons who have, 
have had, or are regarded as having a 
physical or mental impairment which 
substantially limits one or more major 
life activities, may be hired through 
limited competition or noncompetitive 
procedures.

(5) Noncompetitive procedures may 
be used where job related ranking 
measures are not practicial or are not 
appropriate. They may be used for 
classes where the method of selection 
would have minimum impact on 
proper and efficient administration of 
the program such as unskilled posi
tions or types of positions frequently 
exempted from merit systems.

(6) Minimum qualification and per
formance requirements and duties 
may be appropriately modified to 
permit the appointment and promo
tion of trainees to positions normally 
’illed at full proficiency level.

(TT State and local governments are 
encouraged to provide for entry 
through cooperative education, work 
'tudy, internship, and similar pro
grams.
§ 900.603-3 Career advancement.

(a) Requirement State and local gov
ernment personnel systems can use a 
vide variety of approaches in promot
ing employees to higher level positions
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so long as they consider the eligible 
permanent employees in the agency or 
the career service and adequately 
assure that all persons promoted are 
qualified for the position. "

(b) Guide. (1) The central personnel 
agency needs to certify to the eligibil
ity of persons selected for promotion, 
or if that authority is delegated to op
erating agencies, it should be subject 
to an appropriate post audit by the 
central personnel agency.

(2) Systematic promotion methods 
are encouraged. They need to provide 
for competition among qualified 
career employees at appropriate points 
in the career advancement system. In 
addition, provisions need to be made 
to bring persons into the career service 
through open competition at higher 
levels where this will provide abilities 
not available among career employees, 
enrich the career service, or contribute 
to improved employment opportuni
ties for underrepresented groups.

(3) Systems need to be established to 
provide improved opportunities for 
upward mobility through training, 
education, and career development as
signments.
§ 900.604 Merit Principle II.

(a) General requirement Equitable 
and adequate compensation will be 
provided.
§ 900.604-1 Classification and compensa

tion.
(a) Requirement Classification and

compensation plans will be maintained 
on a current basis. To maintain a high 
quality public work force and to assure 
equitable compensation for compara
ble work, the compensation plan will 
take into account the responsibility 
and difficulty of the work, the com
pensation needed to compete in the 
labor market and to stay in proper 
alignment with other agencies of the 
government, and other pertinent fac
tors. v

(b) Guide. (1) Classification plans 
need to be based on job analysis and 
should be utilized for decision making 
on compensation, selection, employee 
development career advancement 
upward mobility, and other personnel 
program activities. State and local 
government personnel systems can use 
a toide variety of job evaluation meth
odologies.

(2) Collective negotiation or meeting 
and conferring with employee organi
zations to achieve equitable and ade
quate compensation can be consistent 
with these Standards.

(3) In those programs in which 
States are responsible for supervision 
of local administration, States may de
termine whether local agency compen
sation will be governed by: a plan of 
the local government which covers 
other local agencies: a plan of the

State which covers local grant-aided 
agencies; or a plan of the State which 
covers the agency responsible for State 
administration of Federal grants.
§ 900.605 Merit Principle III.

(a) General requirement. Employees 
will be trained as needed to assure 
high-quality performance.
§ 900.605-1 Training.

(a) Guide. In addition to providing 
training to improve performance, 
State and local governments should 
also provide training as needed to pre
pare employees for more responsible 
assignments and to implement affirm
ative action plans for equal employ
ment opportunity. Training programs 
should include systematic methods for 
assessing training needs, providing 
training to meet priority needs, select
ing personnel for training and evalu
ating the training provided.
§ 900.606 Merit Principle IV.

(a) General requirement Employees 
will be retained on the basis of the 
adequacy of their performance and 
provision will be made for correcting 
inadequate performance and separat
ing employees whose inadequate per
formance cannot be corrected.
§ 900.606-1 Layoffs, separations, and em

ployee evaluations.
(a) Requirement. Employees who 

have acquired permanent status will 
not be subject to separation except for 
cause or such reasons as curtailment 
of work or lack of funds. Procedures 
will be established to provide for the 
transfer, demotion, or separation of 
employees whose performance contin
ues to be inadequate after reasonable 
efforts have been made to correct it. 
Retention of employees in classes af
fected by reduction in force will be 
based upon systematic consideration 
of type of appointment and other rele
vant factors.

(b) Guide. (1) Employees need to be 
evaluated periodically on a systematic 
and job related basis to provide needed 
information for supervisors to assess 
the adequacy of individual employee 
performance in relation to perform
ance requirements, for employees to 
recognize their own performance im
provement needs, and as a basis for 
personnel actions including promo
tion, recognizing or rewarding superi
or performance, and correcting inad
equate performance or separating em
ployees in cases where inadequate per
formance cannot be corrected.

(2) No employee should be subject to 
separation or other disciplinary 
action for disclosure, not prohibited by 
law, of violations of laws, rules, or reg
ulations or other improper actions. 
Mechanisms to protect such employees 
should include procedures by which
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they may report wrong doing or ineffi
ciency to an independent body, prohi
bitions and protections against repri
sals, and an appeal procedure for em
ployees who suffer reprisal because of 
their disclosures.

(3) Quality of performance and 
length of service should be taken into 
account in reduction in force systems.
§ 900.607 Merit Principle V.

(a) General requirement. Pair treat
ment of applicants and employees in 
all aspects of personnel administration 
without regard to race, color, religion, 
sex, national origin, political affili
ation, age, handicap, or other non
merit factors and with proper regard 
for their privacy and constitutional 
rights as citizens will be assured.
§ 900.607-1 Equal employment opportuni

ty and affirmative action.
(a) Requirement. (1) Equal employ

ment opportunity will be assured for 
all persons by those actions appropri
ate to overcome the effects of past or 
present practices, policies or other bar
riers to equal employment opportuni
ty. Affirmative action may include, 
but is not limited to, outreach recruit
ment to attract minorities, women, 
and other groups to apply, especially 
where they are substantially underre
presented; removal of artificial bar
riers to entry and advancement within 
the system; affirmative action to elimi
nate exclusion of any person from full 
and fair consideration for appoint
ment or promotion; and enforcement 
of prohibitions of discrimination and 
impartial resolution of allegations of 
discrimination. (See the Equal Em
ployment Opportunity Coordinating 
Council’s Policy Statement on Affirma
tive Action Programs for State and 
Local Government Agencies, included 
in Appendix B.)

(2) Affirmative action programs con
sistent with merit principles will be de
veloped and implemented for person
nel services provided to and personnel 
administration within the grant-aided 
agencies. They will include identifica
tion and elimination of artificial bar
riers to equal employment opportuni
ty. They will also include agency work 
force analyses to determine whether 
percentages of minorities and women 
employed in various job categories are 
substantially similar to percentages of 
those groups available in the relevant 
labor force who possess the basic job 
related qualifications. Where the per
centages of minorities and women are 
not substantially similar, employment 
procedures will be analyzed to deter
mine the cause of Underrepresenta
tion. The program will include devel
opment of a systematic action plan 
that is consistent with the merit prin
ciples and include the development of 
goals and timetables formulated to
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correct any substantial disparities or 
other problems identified in the analy
ses prescribed above.

(3) Periodic evaluation of results to 
assess the effectiveness of the affirma
tive action programs in achieving af
firmative action goals on a timely 
basis will be undertaken.

(4) Prohibitions against discrimina
tion consistent with the Civil Rights 
Act of 1964 as amended (42 U.S.C. 
§ 2000e et seq. ), the Rehabilitation Act 
of 1973 as amended (29 U.S.C. § 791 et 
seq.), the Age Discrimination in Em
ployment Act of 1967 as amended (29 
U.S.C. 621 et seq.}; the Equal Pay Act 
of 1963 (29 U.S.C. § 206(d)(1)) and 
other relevant statutes will be estab
lished by the State and local govern
ments and enforced by them.

(b) Guide. (1) To help assure equal 
employment opportunity, a personnel 
system needs to prohibit the following 
practices where based on race, color, 
religion, sex, national origin, political 
affiliation, age, handicap or other non
merit factors;

(1) Failing or refusing to hire or dis
charging any individual, or otherwise 
discriminating against any individual 
with respect to compensation, terms, 
conditions, or privileges of employ
ment;

(ii) Limiting, segregating, or classify
ing employees or applicants for em
ployment in any way which would de
prive or tend to deprive any individual 
of employment opportunities or which 
would otherwise adversely affect an 
individual’s status as an employee;

(iii) Failing or refusing to refer a 
candidate for employment;

(iv) Causing or attempting to cause 
an employer to discriminate against an 
individual;

(v) Discriminating against any indi
vidual in admission to, or employment 
in, any program established to provide 
training; or -

(vi) Discriminating against an indi
vidual in any other aspect of person
nel administration.

(2) Federal law provides for an ex
ception from the general rule prohibit
ing discrimination in cases in which re
ligion, sex,.national origin, or age is a 
bona fide occupational qualification 
for employment. However, court cases 
and other interpretations indicate that 
there are few, if any, jobs to which 
this exception can be applied in pro
grams covered by these Standards.

(3) Goals and timetables' need to be 
flexible and include both numerical 
targets and action steps.

(4) Employment selection proce
dures need to reflect the job related 
knowledges, skills, and abilities of 
handicapped applicants or employees 
rather than their impairments.

(5 ) In developing affirmative action 
plans, agency work force analyses and 
problem identification normally need
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to be based upon the percentage of 
qualified persons by race, sex, and 
ethnic group available in the relevant 
labor force where such data are availa
ble. Where these data are not available, 
total labor force may be used for this 
purpose. The Office of Personnel Man
agement will review State or local gov
ernment analyses of their organiza
tion’s work forces by individual job 
classifications or by classification 
series or occupational groupings, as 
appropriate.

(6) Systems which collect data on 
race, sex, or ethnic group without self 
identification by employees or appli
cants are encouraged under Title VII 
of the Civil Rights Act However, self 
identification may be necessary where 
all other means of gathering these data 
are not feasible, as in unassembled ex
aminations. Disclosure of their own 
race, sex, or ethnic group by employees 
or applicants should be voluntary. The 
applicant or employee should be in
formed clearly of the nondiscrimina- 
tory purpose, necessity to comply with 
Federal and other recordkeeping re
quirements, and precautions which 
will be taken to assure nondiscrimina- 
tory use of such information. Data on 
race, sex, and national origin should 
be collected and maintained separately 
from individual application and per
sonnel forms.

(7) State and local governments are 
encouraged to involve employee orga
nizations in the formulation of affirm
ative action plans.
§ 900.607-2 Employee management rela

tions.
(a) Guide. (1) The proper and effi

cient administration of Federal grant- 
in-aid programs by State and local 
governments and the well-being of the 
employees of such programs require ef
fective communication and an orderly 
and constructive relationship between 
employees and management officials. 
Collective negotiations, meeting and 
conferring with employee organiza
tions, or other methods can make posi
tive contributions to the communica
tions process by providing employees 
an opportunity to participate in the 
formulation of policies and practices 
affecting the conditions of their em
ployment.

(2) State and local government poli
cies need to delineate the rights of em
ployees of programs covered by these 
Standards to form, join, and assist an 
employee organization or to refrain 
from any such activity, freely and 
without fear of penalty or reprisal.

(3) To facilitate effective participa
tion in formulation of personnel poli
cies by employees, State and local gov
ernments which establish a formal 
framework need to address all aspects 
of the labor management relationship 
and ought to indicate the rights and
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obligations of both management offi
cials and employees; subjects for nego
tiating or meeting and conferring; cri
teria for recognition of employee orga
nizations, determination of units, and 
resolution of impasses; and unfair 
labor practices and standards of con
duct

(4) The objectives of these provisions 
may be achieved through legislative 
enactment promulgation of an execu
tive order by the chief executive, or 
through the rules and regulations of 
the agency directly responsible for ad
ministering a program covered by the 
Standards.

(5) The maintenance of a system of 
personnel administration based on 
merit principles needs to be assured in 
any collective negotiation or meet and 
confer system established.

(6) 7n the interest of effective admin
istration of the Standards, the Office 
of Personnel Management has estab
lished procedures to insure that affect
ed employee organizations are as fully 
informed of their administration as is 
feasible. State agencies which are re
sponsible for supervising local compli
ance with these Standards should 
adopt similar procedures. State and 
local governments need to adopt their 
own internal procedures to insure that 
affected employee organizations are as 
fully informed as feasible on adminis
tration of the Standards.
§900.607-3 Appeals.

(a) Requirement. In the event of sep
aration or demotion, State and local 
governments will provide permanent 
employees with the right to appeal 
through an impartial process that may 
be recommendatory to or enforceable 
on the appointing authority. In addi
tion, State and local governments will 
provide ior appeals of alleged discrimi
nation in any personnel action on the 
basis of race, color, religion, sex, na
tional origin, political affiliation, age, 
handicap or other nonmerit factors by 
any applicant or employee through an 
impartial process that will result in 
timely, enforceable decisions.

(b) Guide. An impartial grievance 
procedure may satisfactorily meet the 
above requirements but adequate 
appeal provisions need to be main
tained for applicants and any employ
ees not covered by the grievance pro
cedure. State and local government 
personnel systems need to include an 
impartial procedure to process all 
types of employee grievances. To the 
maximum extent possible, grievance 
procedures should include steps to re
solve discrimination and all other 
types ~ of employee grievances without 
recourse to formal appeals procedures.
§ 900.608 Merit Principle VI.

(a) General requirement State and 
local governments will inform their
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employees of their political rights and 
prohibited practices under the Hatch 
Act.
§ 900.608-1 Political activity.

(a) Guide. (1) The Hatch Act, as 
amended, 5 UJS.C. 1501-1508, prohibits 
certain types of political activity on 
the part of State and local government 
employees whose principal employ
ment is in a Federally-funded pro
gram, irrespective of whether their po
sitions are covered by these Standards.

(2) State and local governments 
ought to adopt and themselves enforce 
provisions on political activity which 
are consistent with the Federal Hatch 
Act and which will facilitate their ef
fective control of prohibited political 

' activity by employees.
(3) State and local government poli

cies on political activity need to 
insure that all employees have the 
right to express their views as citizens, 
to pursue their legitimate involvement 
in the political system, and to vote; 
that employees not engage in or be sub
ject to coercion for political purposes, 
and not seek candidacy for public 
office in a partisan election.
§ 900.609 Administration of State and 

local personnel systems.
(a) General This section consists of 

regulations and guides on the adminis
tration of State and local personnel 
systems.
§ 900.609-1 Coverage of the Standards.

(a) Requirement (1) These Stand
ards are applicable to all State and 
local personnel, except those exempt
ed in this section, engaged in the ad
ministration of grant-in-aid and other 
intergovernmental programs under 
Federal laws and regulations requiring 
the establishment and maintenance of 
personnel standards on a merit basis. 
To help assure the recruitment, selec
tion, and advancement of highly quali
fied personnel and continuity of pro
gram administration, career coverage 
will be provided by State and local per
sonnel systems for all non-exemptible 
management, supervisory, technical, 
and other positions in grant-aided pro
grams, irrespective of the source of 
funds for their salaries.

(2) To assure proper organisational 
responsiveness, appropriate numbers 
of top level positions may be exempted 
if they determine and publicly advo
cate substantive program policy, pro
vide legal counsel, or are required to 
maintain a direct confidential working 
relationship with a key exempt offi
cial. State and local governments have 
flexibility in determining whether top 
level policy positions will be filled on a 
career or exempt basis so long as the 
number of positions filled on an 
exempt basis does not exceed the 
number in the agency which may be

exempt on the basis that they deter
mine and publicly advocate substan
tive program policy. Unskilled labor
ers, bona fide part-time positions, tem
porary positions established for the 
purpose of conducting a special proj
ect, study, or investigation, and severe
ly handicapped persons may be 
exempted if such exemption would not 
have an undesirable impact on proper 
and efficient administration or on the 
achievement of equal employment op
portunity. _

(b) Guide. (1) State and local govern
ments may exempt from the applica
tion of these Standards members of 
boards or similar bodies who do not 
perform administrative duties as indi
viduals; officials serving ex officio and 
performing incidental administrative 
duties; the executive heads of agencies 
and positions reporting directly to 
them which are primarily responsible 
for both substantive program policy 
determination and its public advocacy; 
confidential assistants to the above po
sitions; and attorneys serving as legal 
counsel or conducting litigation.

(2) Normally, positions involving 
only policy development may not be 
exempted. Generally, positions involv
ing policy determination and public 
advocacy that are engaged in the di
rection of line operations may be 
exempted from the Standards only 
when they report directly to the ex
ecutive head of an agency. An excep
tion to this reporting relationship may 
be made within the primary compo
nents of large multiprogram agencies 
where the heads of such primary com
ponents and positions reporting direct
ly to them may also be exempted.

(3) The exclusion of management 
positions from collective bargaining is 
not a basis for exemption of such posi
tions from the merit system.

(4) Upon exemption of a position 
from the career service, incumbents 
with permanent status retain their 
career service tenure or are appropri
ately compensated for its loss.

(5) State and local governments are 
encouraged to develop systems for as
signing career management employees 
to exempt policy determining and ad
vocacy, confidential and other key po
sitions without tenure in such a posi
tion but with reinstatement rights to a 
career service position. These systems 
allow chief executives to place highly 
qualified career employees in key jobs 
without sacrificing responsiveness to 
new program direction or to the chief 
executive.

(6) Job related qualification require
ments should be established for posi
tions exempted from these standards.
§ 900.609-2 Organization.

(a) Requirement (1)A State or local 
government’s merit system organiza-
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tion will provide for impartial adminis
tration.

(2) At the option of the State, a 
local government which does not have 
a jurisdiction-wide personnel system 
meeting these Standards may elect 
one of the following:

(1) To cover grant-aided programs 
under a personnel system serving 
other grant-aided agencies covered by 
the Standards, such as a system serv
ing State agencies, another city or 
county, or a group of local jurisdic
tions;

(ii) To cover grant-aided programs 
using a personnel system which is not 
jurisdiction-wide where this is war
ranted as the basis for future develop
ment of a jurisdiction-wide system.

(3) Where no State agency is respon
sible for local government administra
tion, approval of the Office of Person
nel Management will be required for 
coverage by a personnel system under 
paragraph (i) or <ii).

(b) Guide, i l)  Any one of a variety 
of personnel system organizations cov
ering substantially all employees in a 
State or local government or the S tatl 
grant-aided agencies ean meet the re
quirements of this section. Personnel 
organizations need to be administered 
by a qualified executive responsible to 
the chief executive, a top official, or a 
board or commission. Staff ought to be 
appointed on the basis of merit and 
serve in accordance with, the provi
sions of the personnel system.

(2) The personnel management 
function needs to be provided with 
sufficient staff and other resources to 
enable it to give effective personnel 
administration support to the grant- 
aided agencies.

(3) In the interest of economy, effi
ciency, and effectiveness, a single per
sonnel system is needed to cover all of 
the grant-aided agencies in a jurisdic
tion subject to these Standards.

(4) Examples of methods which 
State governments may adopt to help 
maintain impartial administration in
clude:

(i) Administration in accordance 
with laws, rules, and regulations open 
to public scrutiny;

(ii) Establishment of non-partisan or 
bipartisan boards or commissions with 
oversight, investigation, or appeal 
functions;

(iii) Maintenance of impartial griev
ance or appeal systems which provide 
for disqualification because of con
flicts of interest of hearings examiners 
or others who decide appeals from em
ployees;

(iv) Appointment of the staff of the 
personnel agency on the basis of merit 
with their service in accordance with 
the provisions of the merit system;

(v) Employment of the best profes
sionally qualified director available 
after widespread recruitment;
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(vi) Administration by a central per
sonnel agency or by other agencies 
with a post audit by a central agency 
with effective enforcement authority 
to correct improper actions;

(vii) Prohibition of consideration of 
political opinions or affiliations in ex
amination for or appointment to a po
sition, promotion, or in any other per
sonnel action.
§ 900.609-3 Intergovernmental coopera

tion.
(a) Guide. To facilitate public serv

ice mobility and maximum utilization 
of personnel resources, provisions 
should be made for: cooperative inter- 
jurisdictional recruiting, examining, 
certifying, selection, training, research 
and development, and other personnel 
functions; adding to registers of éligi
bles the names of applicants with eligi
bility on comparable examinations in 
other jurisdictions; appointing em
ployees on the basis of their permanent 
career status in another jurisdiction, 
with maximum protection o f their re
tirement and other benefits.
§ 900.609-4 Extension of personnel 

system.
(a) Requirement. Employees with 

permanent status under a personnel 
system meeting these Standards will 
retain comparable status if the em
ploying agency is placed under the ju
risdiction of another personnel 
system..

(b) Guide. As determined by the 
State, upon the initial extension of the 
personnel system to a program, incum
bents may obtain permanent status 
through an open competitive or quali
fying examination, or i f  they have a 
specified period of satisfactory service 
in the agency, at its discretion, they 
may be granted permanent status. I f  
they do not pass a required examina
tion, employees may be retained in the 
positions in which they have incum
bency preference without acquiring the 
rights of career status.
§ 900.609-5 Personnel records and reports.

(a) Requirement. (1) Appropriate 
personnel records will be maintained 
to assure the proper administration of 
the personnel system and covered 
agency personnel programs. Periodic 
reports, such as statistical reports on 
personnel administration, will be pre
pared as required by the Office of Per
sonnel Management to indicate com
pliance with applicable State and local 
requirements and these Standards.

(2) Each covered State or local 
agency and each affected State or 
local merit system agency shall permit 
the Office of Personnel Management 
during normal business hours to 
review its books, records, and other 
sources of information as may be re-
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quired to ascertain compliance with 
these Standards.

(3) Each covered State or local 
agency shall furnish annually to the 
Office of Personnel Management com
pleted report OPM Form 1129, Review 
of Personnel Operations—Grant-Aided 
Agency, and other reports as may he 
required to show compliance with 
these Standards.

(4) Each affected State and local 
merit system agency shall furnish an
nually to the Office of Personnel Man
agement completed report OPM Form 
1128, Review of Personnel Oper
ations—Merit System Agency.

(b) Guide. State and local govern
ments should provide employees with 
opportunities to review information 
in their employee files to assure the ac
curacy of that information. Appropri
ate limitations on access to employee 
records should be established in order 
to protect the privacy o f public em
ployees.
§ 900.610 Assuring conformity with the 

Standards.
(a) General. This section consists of 

regulations on administration of these 
Standards.
§ 900.610-1 Role of chief executive.

(a) Requirement. (1) Certification of 
agreement by the chief executive of 
the jurisdiction (hereinafter “certifica
tion”) to maintain a system of person
nel administration in conformance 
with these Standards is an eligibility 
requirement in grant or other pro
grams to which personnel standards 
on a merit basis are applicable.

(2) The Governor shall designate an 
agency or agencies which will be re
sponsible for supervising local compli
ance with , these Standards. This 
agency will obtain certifications from 
local chief excutives. The States must 
maintain these certifications and 
make them available to the Office of 
Personnel Management on request.

(3) Where no State agency is respon
sible for local government administra
tion, local governments can transmit 
all required certifications and applica
tions for waiver provided for in these 
regulations directly to the appropriate 
regional office of the Office of Person
nel Management.

(4) Certifications are to be submitted 
by the Governor to the Office of Per
sonnel Management within six months 
of the effective date of issuance of 
these Standards. •

(5) Subsequent certifications will be 
submitted within 90 days after they 
have been requested, to the appropri
ate Office of Personnel Management 
regional office or the State agency re
sponsible for local administration for 
the following reasons:

(i) Upon change in incumbent chief 
executives;

FEDERAL REGISTER, VOL. 44, N O . 3 4 — FRIDAY, FEBRUARY 16, 1979



10248

(ii) Upon initial application for a 
Federal grant-in-aid or eligibility for 
other intergovernmental programs;

(iii) Upon passage of significant new 
personnel legislation affecting a 
State’s merit system;

(iv) Upon major reorganization or re
structuring of the personnel system of 
the jurisdiction; or,

(v) Upon determination that there 
exist major problems or apparent sig
nificant departures from the princi
ples.

(6) a chief executive may indicate 
that grant-aided or other programs 
not previously covered by these Stand
ards are not currently in compliance 
with the Standards and submit a spe
cific action plan and reasonable time
table for achieving compliance for ap
proval by the Office of Personnel 
Management or State agency responsi
ble for compliance.

(7) Before signing a certification, a 
chief executive may request advice 
and assistance from the Office of Per
sonnel Management or State agency 
responsible for local administration in 
order to determine whether the agen
cies under the chief executive’s juris
diction are in compliance with the 
Standards. Such assistance and or ne
gotiations may continue beyond the 
specified time requirement for the 
chief executive’s certification. In the 
absence of such a certification, tempo
rary assurance as to compliance with 
the Standards may be effected by:

(i) Obtaining certification from the 
heads of those State and local agen
cies which are required to have merit 
personnel systems as a condition of 
Federal grant-in-aid or other intergov
ernmental programs; or

(ii) The Office of Personnel Manage
ment regional office or State agency 
responsible for compliance may con
duct an advance personnel manage
ment evaluation of those agencies sub
ject to the Standards.
§900.610-2 Waiver of Standards for local 

government.
(a) Requirement. (1) Chief execu

tives of local governments with fewer 
than twenty-five employees in all ac
tivities covered by these Standards 
may apply to the State agency desig
nated by the Governor to supervise 
local compliance with the Standards 
for a waiver of the requirements in the 
Standards on the basis that compli
ance is impractical. Normally, if any 
State or local merit system meeting 
these Standards has jurisdiction over 
the local programs, it will be consid
ered practical to continue to apply the 
Standards in those local programs. Ap
plications for waivers are subject to 
approval by appropriate State grant- 
aided or other agencies responsible for 
local program administration, and if 
endorsed by them must be forwarded
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to the appropriate Office of Personnel 
Management regional office for final 
approval.

(2) The chief executive of a jurisdic
tion which requests a waiver as pro
vided above must certify that person
nel administration in the grant-aided 
programs will be consistent with the 
six merit principles in the Intergovern
mental Personnel Act. Evaluation of 
local personnel administration in such 
agencies will be conducted by the 
State agency supervising local compli
ance with the Standards and will be 
initiated only when a complaint has 
been received alleging practices incon
sistent with the merit principles. 
Where there is no such State agency, 
such evaluations will be conducted by 
the Office of Personnel Management. 
Subsequent certification may be re
quired in accordance with the provi
sions of section 900.610-1.
§ 900.610-3 Waiver of Standards for ex

perimental or research projects.
(a) Requirement (1) The Office of 

Personnel Management, at the request 
of the Governor or of the Governor’s 
designee(s) on behalf of the State or 
its local governments, may waive for a 
State or local government for up to a 
two-year period, with the possibility of 
extension, any one or a combination of 
the provisions of these Standards, for 
experimental or research projects de
signed to improve merit systems or 
their operations. Upon completion, the 
project will be evaluated to determine 
whether its objectives have been 
achieved.

(2) Requests for such waivers should 
be sent to the appropriate regional 
office of the Office of Personnel Man
agement. Requests for waivers from 
local jurisdictions will be submitted by 
the local chief executives to the State 
agency designated by the Governor to 
supervise local compliance with the 
Standards. Any recommendation by 
the State for approval of a waiver 
from a local government shall be sub
mitted to the appropriate Office of 
Personnel management regional office 
for approval before implementation.
§ 900.610-4 Policy basis for merit system.

(a) Requirement (1) Laws, rules, reg
ulations, policy statements and negoti
ated agreements impacting on a per
sonnel system subject to these Stand
ards must provide for a system of per
sonnel administration based on merit. 
This policy basis and the administra
tion of the personnel system will be 
subject to review for substantial con
formity to the Standards.

(2) Changes in the policy basis will 
be made available promptly to the 
Office of Personnel Management or 
the State agency responsible for local 
administration, as appropriate, on an 
informational basis so that the juris

diction may be advised regarding any 
problems which could affect the juris
diction’s ability to implement the cer
tification of the chief executive.
§ 900.610-5 Review of personnel oper

ations.
(a) Requirement (1) The Office of 

Personnel Management, in coopera
tion with the appropriate Federal 
agency, shall make or arrange for 
onsite reviews of each State merit 
system agency and other affected 
State agencies to determine compli
ance with the Standards, except that 
reviews of the latter agencies by the 
State merit system agency or other ap
propriate organization, at the discre
tion of the Office of Personnel Man
agement may be accepted in lieu of 
Office of Personnel Management re
views.

(2) The agency designated by the 
Governor to supervise local compli
ance with the Standards, in consulta
tion with the appropriate regional 
office of the Office of Personnel Man
agement, shall make or arrange for 
onsite reviews of the operations of the 
merit system for and personnel pro
gram of each local .agency to deter
mine compliance with the Standards 
and will take appropriate steps to 
insure corrective action when neces
sary.
§ 900.610-6 Compliance and assistance.

(a) Requirement (1) The Office of 
Personnel Management, when correc
tive action is required, will negotiate 
with the appropriate State or local 
agency to achieve compliance and will 
coordinate its activities with the ap
propriate Federal agency.

(2) The Office of Personnel Manage
ment shall request the appropriate 
Federal agency to render assistance 
when required to achieve compliance.

(3) The Office of Personnel Manage
ment, when there is a question of sub
stantial conformity with the Stand
ards after negotiation or the rendering 
of necessary technical assistance, shall 
forward its findings to the appropriate 
Federal agency, recommending that 
grant termination procedures or other 
appropriate action be initiated, in ac
cordance with that Federal agency’s 
regulations.
§ 900.611 Establishing a merit requirement 

or policy.
(a) Requirement (1) Federal agen

cies may adopt, only with prior ap
proval of the Office of Personnel Man
agement, regulations that require as a 
condition for receiving Federal finan
cial or other assistance or otherwise 
participating in an intergovernmental 
program, that State and local agencies 
establish and maintain a personnel 
system that conforms with a Federal 
merit requirement or policy. To avoid
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inconsistent and conflicting ap
proaches to State and local. govern
ments, normally such merit require
ments or policies should consist of ap
plication of these Standards pursuant 
to Section 208 of the Intergovernmen
tal Personnel Act of 1970 as amended 
by Section 602(a) of the Civil Service 
Reform Act of 1978.

(2) The following regulation shall be 
adopted by Federal agencies that wish 
to require that State and local agen
cies establish and maintain a person
nel system that conforms with these 
Standards:

Methods of personnel administration will 
be established and maintained in public 
agencies administering the program in con
formity with the Standards for a Merit 
System of Personnel Adm in istra tio n , 5 CFR 
900 which incorporate the Intergovernmen
tal Personnel Act Merit Principles (Public 
Law 91-648 Section 2, 84 StaL 1909), pre
scribed by the Office of Personnel Manage
ment pursuant to Section 208 of the Inter- 
government Personnel Act of 1970 as 
amended.

(3) For grant or other programs that 
are State supervised and locally ad
ministered, insert the following after 
the word “administering” in the 
above: “or supervising the administra
tion of.”

(4) No variation from the language 
contained in paragraphs 2 and 3 of 
this sectioq may be used without ap
proval by the Office of Personnel 
Management.

(5) The Office of Personnel Manage
ment shall provide, within available 
resources, consultation and technical 
advice and assistance to Stale and 
local jurisdictions to aid thèm in com
plying with the Standards. In the ab
sence of available resources, the Office 
of Personnel Management may pro
vide technical assistance on a reim
bursable basis to Federal, State, and 
local agencies administering programs 
covered by these Standards to facili
tate compliance with the Standards.
§900.612-620 [Reserved]
Appendix A to the Standards for a M erit 

S ystem of P ersonnel Administration

P art I: The following programs have a stat
utory requirement for the establishment 
and maintenance of personnel standards 
on a merit basis:

Program, Legislation, and Statutory 
Reference

Pood Stamp, Pood Stamp Act of 1964, as 
amended; 7 U.S.C. § 2020(e)(6)(B).

Drug Abuse Prevention, Drug Abuse Office 
and Treatment Act of 1972, §409, on 
March 21,1972; 21 Ü.S.C. § 1176(e)(8). 

National Health Planning and Resources 
Development, Public Health Service Act 
(Title XV), as amended by the National 
Health Planning and Resources Develop
ment Act of 1974, § 1522, on January 2, 
1975, 42 ÜS.C. § 300m-l(b)(4)(B).

Medical Facilities Assistance (Construction 
and Modernization), Public Health Service

Act (Title XVI), as amended by the Na
tional Health Planning and Resources De
velopment Act of 1974, § 1603, on January 
2,1975; 42 U.S.C. § 300o-2(b).

Old-Age Assistance*, Social Security Act 
(Title I), as amended by the Social Secu
rity Act Amendments of 1939, § 101, on 
August 10, 1939; 42 US.C. § 302(aX5)(A).

Employment Security (Unemployment In
surance and Employment Service), Social 
Security Act (Title III), as amended by 
the Social Security Act Amendments of 
1939, §301, on August 10, 1939, and the 
Wagner-Peyser Act, as amended by Public 
Law 81-775, § 2, on September 8, 1950; 42 
U.S.C. § 503(a)(1) and 29 US.C. § 49<Kb).

Aid to Families with Dependent Children 
(AFDC), Social Security Act (Title IV-A), 
as amended by the Social Security Act 
Amendments of 1939, § 401, on August 10, 
1939; 42 US.C. § 602(a)(5).

Maternal and Child Health Services/Crip- 
pled Children Services, Social Security 
Act (Title V), as amended by the Social 
Security Act Amendments of 1939, §503, 
on August 10, 1939; 42 US.C.
§ 705(a)(3)(A).

Aid to the Blind*, Social Security Act (Title 
X), as amended by the Social Security Act 
Amendments of 1939, § 701, on August 10, 
1939; 42 US.C. § 1202(aX5XA).

Aid to the Permanently and Totally Dis
abled*, Social Security Act (Title XIV), as 
amended by the Social Security Act 
Amendments of 1950, § 1402, on August 28, 
1950, 42 US.C. § 1352(a)(5)(A).

Aid to the Aged, Blind or Disabled*, Social 
Security Act (Title XVI), as amended by 
the Public Welfare A m endm ents^ of 1962, 
§ 1602, on July 25, 1962; 42 U.S.C. 
§ 1382(a)(5)(A).

Medical Assistance (Medicaid), Social Secu
rity Act (Title XIX), as amended by the 
Social Security Amendments of 1965, 
§1902, on July 30, 1965; 42 US.C. 
§ 1396a(a)(4)(A).

Grants to States for Social Services, Social 
Security Act (Title XX). as amended by 
the Social Services Amendments of 1974, 
§2003, on January 4, 1975; 42 US.C. 
§ 1397b(d)(l)(D).

Comprehensive Mental Health Services 
(Services and Facilities), Community 
Mental Health Centers Act (Title II), as 
amended by the Community Mental 
Health Centers Amendments of 1975, 
§303, on July 29. 1975; 42 US.C.
§ 2689t(a)(l)(D).

State and Community Programs on Aging 
(Older Americans), Older Americans Act 
of 1965 (Title III), as amended by the 
Comprehensive Older Americans Act 
Amendments of 1978, § 307 on October 18, 
1978; 42 U.S.C. § 3027(a)(4).

Comprehensive Alcohol Abuse and Alcohol
ism Prevention, Treatment, and Rehabili
tation. Comprehensive Alcohol Abuse and 
Alcoholism Prevention, Treatment, and 
Rehabilitation Act of 1970 (Title III), 
§303, on December 31, 1970; 42 US.C. 
§ 4573(a)(5).

Civil Defense Personnel and Administrative 
Expenses, Civil Defense Act of 1950 (Title 
II), as amended by Public Law 94-361, 
§804, on July 14, 1976; 50 US.C. App. 
2286(a)(4).

P art II: The following programs have a reg
ulatory requirement for the establishment

* Pub. L. 92-603 repealed Titles I, X, XTV, 
and XVI of the Social Security Act, effec
tive January 1, 1974, except that “such 
repeal does not apply to Puerto Rico. Guam, 
and the Virgin Islands.”

and maintenance o f personnel standards 
on a merit basis

Program, Legislation, and Regulatory 
Reference

Occupational Safety and Health Standards, 
Williams-Steiger Occupational Safety and 
Health Act of 1970; 29 CFR § 1902.3(h). 

Occupational Safety and Health Statistics 
Williams-Steiger Occupational Safety and 
Health Act of 1970; BLS Grant Applica
tion Kit, May 1, 1973, Supplemental As
surance No. 15A.

Child Welfare Services, Social Security Act 
(Title IV-B), especially as amended by the 
Social Security Amendments of 1967, on 
January 2,1968; 45 CFR § 220.49(c). 

Developmental Disabilities Services and 
Facilities Construction, Developmental 
Disabilities Services and Facilities Con
struction Act, as amended by Public Law 
95-602, on November 6, 1978, 45 CFR 
§ 1386.21. '

P art III: The following programs have a 
personnel requirement which may be met 
by a merit system which conforms to the 
Standards for a Merit System of Person
nel Administration;

Program, Legislation, and Reference
Comprehensive Employment and Training 

Act, Comprehensive Employment and 
Training Act of 1973; 29 CFR § 98.14(a). 

Vocational Rehabilitation Services, Reha
bilitation Act of 1973 (Title I), as amend
ed; 45 CFR § 1361.15(b).

Disability Determination Services, Social 
Security Act (Titles II and XVI), as 
amended; SSA Disability Insurance State 
Manual, Part IV, § 425.1 

Health Insurance for the Aged (Medicare), 
Social Security Act (Title XVIII), especial
ly as amended by the Health Insurance 
for the Aged Act, on July 30, r1965; SSA  
State Operations Manual, Part IV, 
§ 4510(a).

Appendix  B to the Standards for a M erit 
S ystem  of P ersonnel Administration

Uniform  G uidelines on Employee 
S election P rocedures (1978)

Note.—These guidelines are issued 
jointly by four agencies as follows: 
Civil Service Commission, Department 
of Justice, Equal Employment Oppor
tunity Commission, Department of 
Labor.

For official citation see section 18 of 
these guidelines.
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FEDERAL REGISTER, V O L  44, N O . 34— FRIDAY, FEBRUARY 16, 1979



10250
B. Consideration of Suitable Alternative 

Selection Procedures
4. Information on Impact

A. Records Concerning Impact
B. Applicable Race, Sex and Ethnic 

Groups For Record Keeping
C. Evaluation of Selection Rates. The 

“Bottom Line”
D. Adverse Impact And The “Four-Fifths 

Rule”
E. Consideration of User’s Equal Employ

ment Opportunity Posture
5. General Standards for Validity Studies

A. Acceptable types of Validity Studies
B. Criterion-Related, Content, and Con

struct Validity
C. Guidelines Are Consistent with Profes

sional Standards
D. Need For Documentation of Validity
E. Accuracy and Standardization
F. Caution Against Selection on Basis of 

Knowledges. Skills or Abilities 
Learned in Brief Orientation Period

G. Method of Use of Selection Procedures
H. Cutoff Scores
I .  Use of Selection Procedures for Higher

Level Jobs
J. Interim Use of Selection Procedures
K. Review of Validity Studies for Cur

rency
6. Use of Selection Procedures Which Have

Not Been Validated
A. Use of Alternate Selection Procedures 

to Eliminate Adverse Impact
B. Where Validity Studies Cannot or Need

Not Be Performed
(1) Where Informal or Unscored Proce

dures Are Used
(2) Where Formal And Scored Proce

dures Are Used
7. Use of Other Validity Studies

A. Validity Studies not Conducted by the 
User

B. Use of Criterion-Related Validity Evi
dence from Other Soürcés

( 1 ) Validity Evidence
(2) Job Similarity
(3) Fairness Evidence

C. Validity Evidence from Multi-Unit 
Study

D. Other Significant Variables
8. Cooperative Studies

A. Encouragement of Cooperative Studies
B. Standards for Use of Cooperative Stud

ies
9. No Assumption of Validity

A. Unacceptable Substitutes for Evidence 
of Validity

B. Encouragement of Professional Super
vision

10. Employment Agencies and Employment 
Services

A. Where Selection Procedures Are De
vised by Agency

B. Where Selection Procedures Are De
vised Elsewhere

11. Disparate Treatment
12. Retesting of Applicants
13. Affirmative Action

A. Affirmative Action Obligations
B. Encouragement of Voluntary Affirma

tive Action Programs
TECHNICAL STANDARDS

14. Technical Standards for Validity Studies
A. Validity Studies Should be Based on 

Review of Information about the Job
B. Technical Standards for Criterion-Re

lated Validity Studies
(1) Technical Feasibility
(2) Analysis of the Job
(3) Criterion Measures

RULES AND REGULATIONS

(4) Representativeness of the Sample
(5) Statistical Relationships
(6) Operational Use of Selection Proce

dures
(7) Over-Statement of Validity Findings
(8) Fairness

(a) Unfairness Defined
(b) Investigation of Fairness
(c) General Considerations in Fairness 

Investigations
(d) When Unfairness Is Shown
(e) Technical Feasibility of Fairness 

Studies
<f) Continued Use of Selection Proce

dures When Fairness Studies not Feasi
ble

C. Technical Standards for C ontent1 alid
ity Studies

(1) Appropriateness of Content Validity 
Studies

(2) Job Analysis for Content Validity
(3) Development of Selection Procedure
(4) Standards For Demonstrating Con

tent Validity
(5) Reliability
(6) Prior Training or Experience
(7) Training Success
(8) Operational Use
(9) Ranking Based on Content Validity 

Studies
D. Technical Standards For Construct Va

lidity Studies
(1) Appropriateness of Construct Valid

ity Studies
(2) Job Analysis For Construct Validity 

Studies
(3) Relationship to the Job
(4) Use of Construct Validity Study 

Without New Criterion-Related Evidence
(a) Standards for Use
(b) Determination of Common Work 

Behaviors
DOCUMENTATION OF IMPACT AND VALIDITY 

EVIDENCE

15. Documentation of Impact and Validity 
Evidence

A. Required Information
(1) Simplified Recordkeeping for Users 

with Less Than 100 Employees
(2) Information on Impact

(a) Collection of Information on 
Impact

(b) When Adverse Impact Has Been 
Eliminated in The Total Selection Proc
ess

(c) When Data Insufficient to Deter
mine Impact

- (3) Documentation of Validity Evidence
(a) Type of Evidence
(b) Form of Report
(c) Completeness

B. Criterion-Related Validity Studies
(1) User(s), Location(s), and Date(s) of 

Study
(2) Problem and “Setting
(3) Job Analysis or Review of Job Infor

mation
(4) Job Titles and Codes
(5) Criterion Measures
(6) Sample Description
(7) Description of Selection Procedure
(8) Techniques and Results
(9) Alternative procedures Investigated
(10) Uses and Applications
(11) Source Data
(12) Contact Person
(13) Accuracy and Completeness

C. Content Validity Studies
(1) User(s), Locations(s), and Date(s) of 

Study
(2) Problem and Setting

(3) Job Analysis—Content of the Job
(4) Selection Procedure and its Content
(5) Relationship Between Selection pro

cedure and the Job
(6) Alternative Procedures Investigated
(7) Uses and Applications
(8) Contact Person
(9) Accuracy and Completeness

D. Construct Validity Studies
(1) User(s), Location(s), and Date(s) of 

Study
(2) Problem and Setting
(3) Construct Definition
(4) Job Analysis
(5) Job Titles and Codes
(6) Selection Procedure
(7) Relationship to Job Performance
(8) Alternative procedures Investigated
(9) Uses and Applications
CIO) Accuracy and Completeness
(11) Source Data
(12) Contact Person

E. Evidence of Validity from Other Stud
ies

(1) Evidence from Criterion-Related Va
lidity Studies

(a) Job Information
(b) Relevance of Criteria
(c) Other Variables
(d) Use of the Selection Procedure
(e) Bibliography

(2) Evidence from Content Validity 
Studies

(3) Evidence from Construct Validity 
Studies
F. Evidence of Validity from Cooperative

Studies
G. Selection for Higher Level Jobs
H. Interim Use of Selection Procedures

DEFINITIONS

16. Definitions
APPENDIX

17. Pojjcy Statement on Affirmative Action
(see Section 13B)

18. Citations

G eneral P rinciples

S ection 1. Statement of purpose.—A.. 
Need for uniformity—Issuing agencies. 
The Federal Government’s need for a 
uniform set of principles on the ques
tion of the use of tests and other selec
tion procedures has long been recog
nized. The Equal Employment Oppor
tunity Commission, the Civil Service 
Commission, the Department of 
Labor, and the Department of Justice 
jointly have adopted these uniform 
guidelines to meet that need, and to 
apply the same principles to the Fed
eral Government as are applied to 
other employers.

B. Purpose of guidelines. These 
guidelines incorporate a single set of 
principles which are designed to assist 
employers, labor organizations, em
ployment agencies, and licensing and 
certification boards to comply with re
quirements of Federal law prohibiting 
employment practices which discrimi
nate on grounds of race, color, reli
gion, sex, and national origin. They 
are designed to provide a framework 
for determining the proper use of tests 
and other selection procedures. These 
guidelines do not require a user to con-
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duct validity studies of selection proce
dures where no adverse impact results. 
However, all users are encouraged to 
use selection procedures which are 
valid, especially users operating under 
merit principles.

C. Relation to prior guidelines. 
These guidelines are based upon and 
supersede previously issued guidelines 
on employee selection procedures. 
These guidelines have been built upon 
court decisions, the previously issued 
guidelines of the agencies, and the 
practical experience of the agencies, as 
well as the standards of the psycho
logical profession. These guidelines 
are intended to be consistent with ex
listing law.

S ec. 2. Scope.— A. Application of 
guidelines. These guidelines will be ap
plied by the Equal Employment Op
portunity Commission in the enforce
ment of title VII of the Civil Rights. 
Act of 1964, as amended by the Equal 
Employment Opportunity Act of 1972 
(hereinafter “Title VII”); by the De
partment of Labor, and the contract 
compliance agencies until the transfer 
of authority contemplated by the 
President’s Reorganization Plan No. 1 
of 1978, in the administration and en
forcement of Executive Order 11246, 
as amended by Executive Order 11375 
(hereinafter “Executive Order 
11246”); by the Civil Service Commis
sion and other Federal agencies sub
ject to section 717 of Title VII; by the 
Civil Service Commission in exercising 
its responsibilities toward State and 
local governments under section 
208(b)(1) of the Intergovernmental- 
Personnel Act; by the Department of 
Justice in exercising its responsibilities 
under Federal law; by the Office of 
Revenue Sharing of the Department 
of the Treasury under the State and 
Local Fiscal Assistance Act of 1972, as 
amended; and by any other Federal 
agency which adopts them.

B. Employment decisions. These 
guidelines apply to tests and other se
lection procedures which are used as a 
basis for any employment decision. 
Employment decisions include but are 
not limited to hiring, promotion, de
motion, membership (for example, in a 
labor organization )t. referral, reten
tion, and licensing and certification, to 
the extent that licensing and certifica
tion may be covered by Federal equal 
employment opportunity law. Other 
selection decisions, such as selection 
for training or transfer, may also be 
considered employment decisions if 
they lead to any of the decisions listed 
above.

C. Selection procedures. These guide
lines apply only to selection proce
dures which are used as a basis for 
making employment decisions. For ex
ample, the use of recruiting proce
dures designed to attract members of a 
particular race, sex, or ethnic group,

which were previously denied employ
ment opportunities or which are cur
rently underutilized, may be necessary 
to bring an employer into compliance 
with Federal law, and is frequently an 
essential element of any effective af
firmative action program; but recruit
ment practices are not considered by 
these guidelines to be selection proce
dures. Similarly, these guidelines do 
not pertain to the question of the law
fulness of a seniority system within 
the meaning of section 703(h), Execu
tive Order 11246 or other provisions of 
Federal law or regulation, except to 
the extent that such systems utilize 
selection procedures to determine 
qualifications or abilities to perform 
the job. Nothing in these guidelines is 
intended or should be interpreted as 
discouraging the use of a selection pro
cedure for the purpose of determining 
qualifications or for the purpose of se
lection on the basis of relative qualifi
cations, if the selection procedure has 
been validated in accord with these 
guidelines for each such purpose for 
which it is to be used.

D. Limitations. These guidelines 
apply only to persons subject to Title 
VII, Executive Order 11246, or other 
equal employment opportunity re
quirements of Federal law. These 
guidelines do not apply to responsibil
ities under the Age Discrimination in 
Employment Act of 1967, as amended, 
not to discriminate on the basis of age, 
or under sections 501, 503 and 504 of 
the Rehabilitation Act of 1973, not to 
discriminate on the basis of handicap.

E. Indian preference not affected. 
These guidelines do not restrict any 
obligation imposed or right granted by 
Federal law to users to extend a pref
erence in employment to Indians 
living on or near an Indian reservation 
in connection with employment oppor
tunities on or near an Indian reserva
tion.

S ec. 3. Discrimination defined: Rela
tionship between use of selection pro
cedures and discrimination.—A. Pro
cedure having adverse impact consti
tutes discrimination unless justified. 
The use of any selection procedure 
which has an adverse impact on the 
hiring, promotion, or other employ
ment or membership opportunities of 
members of any race, sex, or ethnic 
group will be considered to be discrimi
natory and inconsistent with these 
guidelines, unless the procedure has 
been validated in accordance with 
these guidelines, or the provisions of 
section 6 below are satisfied.

B. Consideration of suitable alterna
tive selection procedures. Where two 
or more selection procedures are avail
able which serve the user’s legitimate 
interest in efficient and trustworthy 
workmanship, and which are substan
tially equally valid for a given pur
pose, the user should use the proce-
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dure which has been demonstrated to 
have the lesser adverse impact. Ac
cordingly, whenever a validity study is 
called for by these'guidelines, the user 
should include, as a part of the valid
ity study, an investigation of suitable 
alternative selection procedures and 
suitable alternative methods of using 
the selection procedure which have as 
little adverse impact as possible, to de
termine the appropriateness of using 
or validating them in accord with 
these guidelines. If a user has made a 
reasonable effort to become aware of 
such alternative procedures and valid
ity has been demonstrated in accord 
with these guidelines, the use of the 
test or other selection procedure may 
continue until such time as it should 
reasonably be reviewed for currency. 
Whenever the user is shown an alter
native selection procedure with evi
dence of less adverse impact and sub
stantial evidence of validity for the 
same job in similar circumstances, the 
user should investigate it to determine 
the appropriateness of using or vali
dating it in accord with these guide
lines. This subsection is not intended 
to preclude the combination of proce
dures into a significantly more valid 
procedure, if the use of such a combi
nation has been shown to be in compli
ance with the guidelines.

S ec. 4. Information on impact.—A. 
Records concerning impact Each user 
should maintain and have available 
for inspection records or other infor
mation which will disclose the impact 
which its tests and other selection pro
cedures have upon employment oppor
tunities of persons by identifiable race, 
sex, or ethnic group as set forth in 
subparagraph B below in order to de
termine compliance with these guide
lines. Where there are large numbers 
of applicants and procedures are ad
ministered frequently, such informa
tion may be retained on a sample 
basis, provided that the sample is ap
propriate in terms of the applicant 
population and adequate in size.

B. Applicable race, sex, and ethnic 
groups for recordkeeping. The records 
called for by this section are to be 
maintained by sex, and the following 
races and ethnic groups: Blacks (Ne
groes), American Indians (including 
Alaskan Natives), Asians (Including 
Pacific Islanders),*Hispanic (including 
persons of Mexican, Puerto Rican, 
Cuban, Central or South American, or 
other Spanish origin or culture regard
less of race), whites (Caucasians) other 
than Hispanic, and totals. The race, 
sex, and ethnic classifications called 
for by this section are consistent with 
the Equal Employment Opportunity 
Standard Form 100, Employer Infor
mation Report EEO-1 series of re
ports. The user should adopt safe
guards to insure that the records re
quired by this paragraph are used for
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appropriate purposes such as deter
mining adverse impact, or (where re
quired) for developing and monitoring 
affirmative action programs, and that 
such records are not used improperly. 
See sections 4E and 17(4), below.

C. Evaluation of selection rates. The 
“bottom line.” If the information 
called for by sections 4A and B above 
shows that the total selection process 
for a job has an adverse impact, the 
individual components of the selection 
process should be evaluated for ad
verse impact. If this information 
shows that the total selection process 
does not have an adverse impact, the 
Federal enforcement agencies, in the 
exercise of their administrative and 
prosecutorial discretion, in usual cir
cumstances, will not expect a user to 
evaluate the individual components 
for adverse impact, or to validate such 
individual components, and will not 
take enforcement action based upon 
adverse impact of any component of 
that process, including the separate 
parts of a multipart selection proce
dure or any separate procedure that is 
used as an alternative method of selec
tion. However, in the following circum
stances the Federal enforcement agen
cies will expect a user to evaluate the 
individual components for adverse 
impact and may, where appropriate, 
take enforcement action with respect 
to the individual components: (1) 
where the selection procedure is a sig
nificant factor in the continuation of 
patterns of assignments of incumbent 
employees caused by prior discrimina
tory employment practices, (2) where 
the weight of court decisions or ad
ministrative interpretations hold that 
a specific procedure (such as height or 
weight requirements or no-arrest rec
ords) is not job related in the same or 
similar circumstances. In unusual cir
cumstances, other than those listed in
(1) and (2) above, the Federal enforce
ment agencies may request a user to 
evaluate the individual components 
for adverse impact and may, where ap
propriate, take enforcement action 
with respect to the individual compo
nent.

D. Adverse impact and the “four- 
fifths rule.” A selection rate for any 
race, sex, or ethnic group which is less 
than four-fifths (.%) (or eighty per
cent) of the rate for the group with 
the highest rate will generally be re
garded by the Federal enforcement 
agencies as evidence of adverse impact, 
while a greater than four-fifths rate 
will generally not be regarded by Fed
eral enforcement agencies as evidence 
of adverse impact. Smaller differences 
in selection rate may nevertheless con
stitute adverse impact, where they are 
significant in both statistical and prac
tical terms or where a user’s actions 
have discouraged applicants dispropor
tionately on grounds of race, sex, or
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ethnic group. Greater differences in 
selection rate may not constitute ad
verse impact where the differences are 
based on small numbers and are not 
statistically significant, or where spe
cial recruiting or other programs cause 
the pool of minority or female candi
dates to be atypical of the normal pool 
of applicants from that group. Where 
the user’s evidence concerning the 
impact of a selection procedure indi
cates adverse impact but is based upon 
numbers which are too small to be re
liable, evidence concerning the impact 
of the procedure over a longer period 
of time and/or evidence concerning 
the impact which the selection proce
dure had when used in the same 
manner in similar circumstances else
where may be considered in determin
ing adverse impact. Where the user 
has not maintained data on adverse 
impact as required by the documenta
tion section of applicable guidelines, 
the Federal enforcement agencies may 
draw an inference of adverse impact of 
the selection process from the failure 
of the user to maintain such data, if 
the user has an underutilization of a 
group in the job category, as compared 
to the group’s ' representation in the 
relevant labor market or, in the case 
of jobs filled from within, the applica
ble work force.

E. Consideration of user’s equal em
ployment opportunity posture. In car
rying out their obligations, the Feder
al enforcement agencies will consider 
the general posture of the user with 
respect to equal employment opportu
nity for the job or group of jobs in 
question. Where a user has adopted an 
affirmative action program, the Feder
al enforcement agencies will consider 
the provisions of that program, includ
ing the goals and timetables which the 
user has adopted and the progress 
which the user has made in carrying 
out that program and in meeting the 
goals and timetables. While such af
firmative action programs may in 
design and execution be race, color, 
sex, or ethnic conscious, selection pro
cedures under such programs should 
be based upon the ability or relative 
ability to do the work.

Sec. 5. General standards for valid
ity studies.—A. Acceptable types of va
lidity studies. For the purposes of sat
isfying these guidelines, users may 
rely upon criterion-related validity 
studies, content validity studies or con
struct validity studies, in accordance 
with the standards set forth in the 
technical standards of these guide
lines, section 14 below. New strategies 
for showing the validity of selection 
procedures will be evaluated as they 
become accepted by the psychological 
profession.

B. Criterion-related, content, and 
construct validity. Evidence of the va
lidity of a test or other selection proce

dure by a criterion-related validity 
study should consist of empirical data 
demonstrating that the selection pro
cedure is predictive of or significantly 
correlated with important elements of 
job performance. See section 14B 
below. Evidence of the validity of a 
test or other selection procedure by a 
content validity study should consist 
of data showing that the content of 
the selection procedure is representa
tive of important aspects of perform
ance on the job for which the candi
dates are to be evaluated. See sectiori 
14C below. Evidence of the validity of 
a test or other selection procedure 
through a construct validity study 
should consist of data showing that 
the procedure measures the degree to 
which candidates have identifiable 
characteristics which have been deter
mined to be important in successful 
performance in the job for which the 
candidates are to be evaluated. See 
section 14D below.

C. Guidelines are consistent with
professional standards. The provisions 
of these guidelines relating to valida
tion of selection procedures are in
tended to be consistent with generally 
accepted professional standards for 
evaluating standardized tests and 
other selection procedures, such as 
those described in the Standards for 
Educational and Psychological Tests 
prepared by a joint committee of the 
American Psychological Association, 
the American Educational Research 
Association, and the National Council 
on Measurement in Education (Ameri
can Psychological Association, Wash
ington, D.C., 1974) (hereinafter
“A.P.A. Standards”) and standard 
textbooks and journals in the field of 
personnel selection.

D. Need for documentation of valid
ity. For any selection procedure which 
is part of a selection process which has 
an adverse impact and which selection 
procedure has an adverse impact, each 
user should maintain and have avail
able such documentation as is de
scribed in section 15 below.

E. Accuracy and standardization. 
Validity studies should be carried out 
under conditions which assure insofar 
as possible the adequacy and accuracy 
of the research and the report. Selec
tion procedures should be adminis
tered and scored under standardized 
conditions.

F. Caution against selection on 
basis of knowledges, skills, or ability 
learned in brief orientation period. In 
general, users should avoid making 
employment decisions on the basis of 
measures of knowledges, skills, or 
abilities which are normally learned in 
a brief orientation period, and which 
have an adverse impact.

G. Method of use of selection proce
dures. The evidence of both the valid
ity and utility of a selection procedure

FEDERAL REGISTER, V O L  44, N O . 34— FRIDAY, FEBRUARY 16, 1979



RULES AND REGULATIONS 10253
should support the method the user 
chooses for operational use of the pro
cedure, if that method of use has a 
greater adverse impact than another 
method of use. Evidence which may be 
sufficient to support the use of a selec
tion procedure on a pass/fail (screen
ing) basis may be insufficient to sup
port the use of the same procedure on 
a ranking basis under these guidelines. 
Thus, if a user decides to use a selec
tion procedure on a ranking basis, and 
that method of use has a greater ad
verse impact than use on an appropri
ate pass/fail basis (see section 5H 
below), the user should have sufficient 
evidence of validity and utility to sup
port the use on a ranking basis. See 
sections 3B, 14B (5) and (6), and 14C
(8) and (9).

H. Cutoff scores. Where cutoff scores 
are used, they should normally be set 
so as to be reasonable and consistent 
with normal expectations of accept
able proficiency within the work force. 
Where applicants are ranked on the 
basis of properly validated selection 
procedures and those applicants scor
ing below a higher cutoff score than 
appropriate in light of such expecta
tions have little or no chance of being 
selected for employment, the higher 
cutoff score may be appropriate, but 
the degree of adverse impact should be 
considered.

I. Use of selection procedures for 
higher level jobs. If job progression 
structures are so established that em
ployees will probably, within a reason
able period of time and in a majority 
of cases, progress to a higher level, it 
may be considered that the applicants 
are being evaluated for a job or jobs at 
the higher level. However, where job 
progression is not so nearly automatic, 
or the time span is such that higher 
level jobs or employees' potential may 
be expected to change in significant 
ways, it should be considered that ap
plicants are being evaluated for a job 
at or near the entry level. A “reason
able period of time” will vary for dif
ferent jobs and employment situations 
but will seldom be more than 5 years. 
Use of selection procedures to evaluate 
applicants for a higher level job would 
not he appropriate:

(1) If the majority of those remain
ing employed do not progress to .the 
higher level job;

(2) If there is a reason to doubt that 
the higher level job will continue to 
require essentially similar skills during 
the progression period; or

(3) If the selection procedures meas
ure knowledges, skills, or abilities re
quired for advancement which would 
be expected to develop principally 
from the training or experience on the 
job.

J. Interim use of selection proce
dures. Users may continue the use of a 
selection procedure which is not at the

moment fully supported by the re
quired evidence of validity, provided:
(1) The user has available substantial 
evidence of validity, and (2) the user 
has in progress, when technically fea
sible, a study which is designed to pro
duce the additional evidence required 
by these guidelines within a reason
able time. If such a study is not tech
nically feasible, see section 6B. If the 
study does not demonstrate validity, 
this provision of these guidelines for 
interim use shall not constitute a de
fense in any action, nor shall it relieve 
the user of any obligations arising 
under Federal law.

K. Review of validity studies for cur
rency. Whenever validity has been 
shown in accord with these guidelines 
for' the use of a particular selection 
procedure for a job or group of jobs, 
additional studies need not be per
formed until such time as the validity 
study is subject to review as provided 
in section 3B above. There are no ab
solutes in the area of determining the 
currency of a validity study. All cir
cumstances concerning the study, in
cluding the validation strategy used, 
and changes in the relevant labor 
market and the job should be consid
ered in the determination of when a 
validity study is outdated.

S ec. 6. Use of selection procedures 
which have not been validated.—A. 
Use of alternate selection procedures 
to eliminate adverse impact A user 
may choose to utilize alternative selec
tion procedures in order to eliminate 
adverse impact or as part of an affirm
ative action program. See section 13 
below. Such alternative procedures 
should eliminate the adverse impact in 
the total selection process, should be 
lawful and should be as job related as 
possible.

B. Where validity studies cannot or 
need not be performed. There are cir
cumstances in which a user cannot or 
need not utilize the validation tech
niques contemplated by these guide
lines. In such circumstances, the user 
should utilize selection procedures 
which are as job related as possible 
and which will minimize or eliminate 
adverse impact, as set forth below.

(1) Where informal or unscored pro
cedures are used. When an informal or 
unscored selection procedure which 
has an adverse impact is utilized, the 
user should eliminate the adverse 
impact, or modify the procedure to 
one which is a formal, scored or quan
tified measure or combination of 
measures and then validate the proce
dure in accord with these guidelines, 
or otherwise justify continued use of 
the procedure in accord with Federal 
law.

(2) Where formal and scored proce
dures are used. When a formal and 
scored selection procedure is used 
which has an adverse impact, the vali

dation techniques contemplated by 
these guidelines usually should be fol
lowed if technically feasible. Where 
the user cannot or need not follow the 
validation techniques anticipated by 
these guidelines, the user should 
either modify the procedure to elimi
nate adverse impact or otherwise justi
fy continued use of the procedure in 
accord with Federal law.

Sec. 7. Use of other validity stud- 
' ies.—A. Validity studies not conducted 

by the user. Users may, under certain 
circumstances, support the use of se
lection procedures by validity studies 
conducted by other users or conducted 
by test publishers or distributors and 
described in test manuals. While pub
lishers of selection procedures have a 
professional obligation to provide evi
dence of validity which meets , general
ly accepted professional standards (see 
section 5C above), users are cautioned 
that they are responsible for compli
ance with these guidelines. According
ly, users seeking to obtain selection 
procedures from publishers and dis
tributors should be careful to deter
mine that, in the event the user be
comes subject to the validity require
ments of these guidelines, the neces
sary information to support validity 
has been determined and will be made 
available to the user.

B. Use of criterion-related validity 
evidence from other sources. Criterion- 
related validity studies conducted by 
one test user, or described in test man
uals and the professional literature, 
will be considered acceptable for use 
by another user when the following 
requirements are met:.

(1) Validity evidence. Evidence from 
the available studies meeting the 
standards of section 14B below clearly 
demonstrates that the selection proce
dure is valid;

(2) Job similarity. The incumbents 
in the user’s job and the incumbents 
in the job or group of jobs on which 
the validity study was conducted per
form substantially the same major 
work behaviors, as shown by appropri
ate job analyses both on the job or 
group of jobs on which the validity 
study was performed and on the job 
for which the selection procedure is to 
be used; and

(3) Fairness evidence. The studies in
clude a study of test fairness for each 
race, sex, and ethnic group which con
stitutes a significant factor in the bor
rowing user’s relevant labor market 
for the job or jobs in question. If the 
studies under consideration satisfy (1) 
and (2) above but do not contain an in
vestigation of test fairness, and it is 
not technically feasible for the bor
rowing user to conduct an internal 
study of test fairness, the borrowing 
user may utilize the study until stud
ies conducted elsewhere meeting the 
requirements of these guidelines show
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test unfairness, or until such time as it 
becomes technically feasible to con
duct an internal study of test fairness 
and the results of that study can be 
acted upon. Users obtaining selection 
procedures from publishers should 
consider, as one factor in the decision 
to purchase a particular selection pro
cedure, the availability of evidence 
concerning test fairness.

C. Validity evidence from multiunit 
study. If validity evidence from a 
study covering more than one unit 
within an organization satisfies the re
quirements of section 14B below, evi
dence of validity specific to each unit 
will not be required unless there are 
variables which are likely to affect va
lidity significantly.

D. Other significant variables. If 
there are variables in the other studies 
which are likely to affect validity sig
nificantly, the user may not rely upon 
such studies, but will be expected 
either to conduct an internal validity 
study or to comply with section 6 
above.

S ec. 8. Cooperative studies.—A. En
couragement of cooperative studies. 
The agencies issuing these guidelines 
encourage employers, labor organiza
tions, and employment agencies to co
operate in research, development, 
search for lawful alternatives, and va
lidity studies in order to achieve proce
dures which are consistent with these 
guidelines.

B. Standards for use of cooperative 
studies. If validity evidence from a co
operative study satisfies the require
ments of section 14 below, evidence of 
validity specific to each user will not 
be required unless there are variables 
in the user’s situation which are likely 
to affect validity significantly.

S ec. 9. No assumption of validity.— 
A. Unacceptable substitutes for evi
dence of validity. Under no circum
stances will the general reputation of 
a test or other selection procedures, its 
author or its publisher, or casual re
ports of its validity be accepted in lieu 
of evidence of validity. Specifically 
ruled out are: assumptions of validity 
based on a procedure’s name or de
scriptive labels; all forms of promo
tional literature; data bearing on the 
frequency of a procedure’s usage; testi
monial statements and credentials of 
sellers, users, or consultants; and other 
nonempirical or anecdotal accounts of 
selection practices or selection out
comes.

B. Encouragement of professional 
supervision. Professional supervision 
of selection activities is encouraged 
but is not a substitute for documented 
evidence of validity. The enforcement 
agencies will take into account the 
fact that a thorough job analysis was 
conducted and that careful develop
ment and use of a selection procedure 
in accordance with professional stand-
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ards enhance the probability that the 
selection procedure is valid for the job.

S ec. 10. Employment agencies and 
employment services.—A. Where selec
tion procedures are devised by agency. 
An employment agency, including pri
vate employment agencies and State 
employment agencies, which agrees to 
a request by an employer or labor or
ganization to devise and utilize a selec
tion procedure should follow the 
standards in these guidelines for de
termining adverse impact. If adverse 
impact exists the agency should 
comply with these guidelines. An em
ployment agency is not relieved of its 
obligation herein because the user did 
not request such validation or has re
quested the use of some lesser stand
ard of validation than is provided in 
these guidelines. The use of an em
ployment agency does not relieve an 
employer or labor organization or 
other user of its responsibilities under 
Federal law to provide equal employ
ment opportunity of its obligations as 
a user under these guidelines.

B. Where selection procedures are de
vised elsewhere. Where an employ
ment agency or service is requested to 
administer a selection procedure 
which has been devised elsewhere and 
to make referrals pursuant to the re
sults, the employment agency or serv
ice should maintain and have available 
evidence of the impact of the selection 
and referral procedures which it ad
ministers. ff adverse impact results 
the agency or service should comply 
with these guidelines. If the agency or 
service seeks to comply with these 
guidelines by reliance upon validity 
studies or other data in the possession 
of the employer, it should obtain and 
have available such information.

S ec. 11. Disparate treatment. The 
principles of disparate or unequal 
treatment must be distinguished from 
the concepts of validation. A selection 
procedure—even though validated
against job perfomance in accordance 
with these guidelines—cannot be im
posed upon members of a race, sex, or 
ethnic group where other employees, 
applicants or members have not been 
subjected to that standard. Disparate 
treatment occurs where members of a 
race, sex, or ethnic group have been 
denied the same employment, promo
tion, membership, or other employ
ment opportunities as have been avail
able to other employees or applicants. 
Those employees or applicants who 
have been denied equal treatment, be
cause of prior discriminatory practices 
or policies, must at least be afforded 
the same opportunities as had existed 
for other employees or applicants 
during the period of discrimination. 
Thus, the persons who were in the 
class of persons discriminated against 
during the period the user followed 
the discriminatory practices should be

allowed the opportunity 'to qualify 
under less stringent selection proce
dures previously followed, unless the 
user demonstrates that the increased 
standards are required by business ne
cessity. This section does not prohibit 
a user who has not previously followed 
merit standards from adopting merit 
standards which are in compliance 
with these guidelines; nor does it pre
clude a user who has previously used 
invalid or unvalidated selection proce
dures from developing and using pro
cedures which are in accord with these 
guidelines.

S ec. 12. Retesting of applicants. 
Users should provide a reasonable op
portunity for retesting and reconsider
ation. Where examinations are admin
istered periodically with public notice, 
such reasonable opportunity exists, 
unless persons who have previously 
been tested are precluded from retest
ing. The user may however take rea
sonable steps to preserve the security 
of its procedures.

S ec. 13. Affirmative action.—A. Af
firmative action obligations. The use 
of selection procedures which have 
been validated pursuant to these 
guidelines does not relieve users of any 
obligations they may have to under
take affirmative action to assure equal 
employment opportunity. Nothing in 
these guidelines is intended to pre
clude the use of lawful selection proce
dures which assist in remedying the 
effects of prior discriminatory prac
tices, or the achievement of affirma
tive action objectives.

B. Encouragement of voluntary af
firmative action programs. These 
guidelines are also intended to encour
age the adoption and implementation 
of voluntary affirmative action pro
grams by users who have no obligation 
under Federal law to adopt them; but 
are not intended to impose any new 
obligations in that regard. The agen
cies issuing and endorsing these guide
lines endorse for all private employers 
and reaffirm for all governmental em
ployers the Equal Employment Oppor
tunity Coordinating Council’s “Policy 
Statement on Affirmative Action Pro
grams for State and Local Govern
ment Agencies” (41 FR 38814, Septem
ber 13, 1976). That policy statement is 
attached hereto as appendix, section 
17.

T echnical S tandards

S ec. 14. Technical standards for va
lidity studies. The following minimum 
standards, as applicable, should be met 
in conducting a validity study. Noth
ing in these guidelines is intended to 
preclude the development and use of 
other professionally acceptable tech
niques with respect to validation of se
lection procedures. Where it is not 
technically feasible for a user to con
duct a validity study, the user has the
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obligation otherwise to comply with 
these guidelines. See sections 6 and 7 
above.

A. Validity studies should be based 
on review of information about the 
job. Any validity study should be 
based upon a review of information 
about the job for which the selection 
procedure is to be used. The review 
should include a job analysis except as 
provided in section 14B(3) below with 
respect to criterion-related validity. 
Any method of job analysis may be 
used if it provides the information re
quired for the specific validation strat
egy used.

B. Technical standards for criterion- 
related validity studies.—(.1) Technical 
feasibility. Users choosing to validate 
a selection procedure by a criterion-re
lated validity strategy should deter
mine whether it is technically feasible 
(as defined in section 16) to conduct 
such a study in the particular employ
ment context. The determination of 
the number of persons necessary to 
permit the conduct of a meaningful 
criterion-related study should be made 
by the user on the basis of all relevant 
information concerning the selection 
procedure, the potential sample and 
the employment situation. Where ap
propriate, jobs with substantially the 
same major work behaviors may be 
grouped together for validity studies, 
in order to obtain an adequate sample. 
These guidelines do not require a user 
to hire or promote persons for the 
purpose of making it possible to con
duct a criterion-related study.

(2) Analysis of the job. There should 
be a review of job information to de
termine measures of work behavioris) 
or performance that are relevant to 
the job or group of jobs in question. 
These measures or criteria are rele
vant to the extent that they represent 
critical or important job duties, work 
behaviors or work outcomes as devel
oped from the review of job informa
tion. The possibility of bias should be 
considered both in selection of the cri
terion measures and their application. 
In view of the possibility of bias in 
subjective evaluations, supervisory 
rating techniques and instructions to 
raters should be carefully developed. 
All criterion measures and the meth
ods for gathering data need to be ex
amined for freedom from factors 
which would unfairly alter scores of 
members of any group. The relevance 
of criteria and their freedom from bias 
are of particular concern when there 
are significant differences in measures 
of job performance for different 
groups.

(3) Criterion measures. Proper safe
guards should be taken to insure that 
scores on selection procedures do not 
enter into any judgments of employee 
adequacy that are to be used as crite
rion measures. Whatever criteria are

used should represent important or 
critical work behavioris) or work out
comes. Certain criteria may be used 
without a full job analysis if the user 
can show the importance of the crite
ria to the particular employment con
text. These criteria include but are not 
limited to production rate, error rate, 
tardiness, absenteeism, and length of 
service. A standardized rating of over
all work performance may be used 
where a study of the job shows that it 
is an appropriate criterion. Where per
formance in training is used as a crite
rion, success in training should be 
properly measured and the relevance 
of the training should be shown either 
through a comparison of the content 
of the training program with the criti
cal or important work behavior(s) of 
the job(s), or through a demonstration 
of the relationship between measures 
of performance in training and meas
ures of job performance. Measures of 
relative success in training include but 
are not limited to instructor evalua
tions, performance samples, or tests. 
Criterion measures consisting of paper 
and pencil tests will be closely re
viewed for job relevance.

(4) Representativeness o f the sample. 
Whether the study is predictive or 
concurrent, the sample subjects 
should insofar as feasible be repre
sentative of the candidates normally 
available in the relevant labor market 
for the job or group of jobs in ques
tion, and should insofar as feasible in
clude the races, sexes, and ethnic 
groups normally available in the rele
vant job market. In determining the 
representativeness of the sample in a 
concurrent validity study, the user 
should take into account the extent to 
which the specific knowledges or skills 
which are the primary focus of the 
test are those which employees learn 
on the job.

Where samples are combined or 
compared, attention should be given 
to see that such samples are compara
ble in terms of the actual job they per
form, the length of time on the job 
where time on the job is likely to 
affect performance, and other relevant 
factors likely to affect validity differ
ences; or that these factors are includ
ed in the design of the study and their 
effects identified.

(5) Statistical relationships. The 
degree of relationship between selec
tion procedure scores and criterion 
measures should be examined and 
computed, using professionally accept
able statistical procedures. Generally, 
a selection procedure is considered re
lated to the criterion, for the purposes 
of these guidelines, when the relation
ship between performance on the pro
cedure and performance on the crite
rion measure is statistically significant 
at the 0.05 level of significance, which 
means that it Is sufficiently high as to

have a probability of no more than 
one (1) in twenty (20) to have occurred 
by chance. Absence of a  statistically 
significant relationship between a se
lection procedure and job performance 
should not necessarily discourage 
other investigations of the validity of 
that selection procedure.

(6) Operational use of selection pro
cedures. Users should evaluate each se
lection procedure to assure that it is 
appropriate for operational use, in
cluding establishment of cutoff scores 
or rank ordering. Generally, if other 
factors remain the same, the greater 
the magnitude of the relationship 
(e.g„ corelation coefficent) between 
performance on a selection procedure 
and one or more criteria of perform
ance on the job, and the greater the 
importance and number of aspects of 
job performance covered by the crite
ria, the more likely it is that the pro
cedure will be appropriate for use. Re
liance upon a selection procedure 
which is significantly related to a cri
terion measure, but which is based 
upon a study involving a large number 
of subjects and has a low correlation 
coefficient will be subject to close 
review if it has a large adverse impact. 
Sole reliance upon a single selection 
instrument which is related to only 
one of many job duties or aspects of 
job performance will also be subject to 
close review. The appropriateness of a 
selection procedure is best evaluated 
in each particular situation and there 
are no minimum correlation coeffi
cients applicable to all employment 
situations. In determining whether a 
selection procedure is appropriate for 
operational use the following consider
ations should also be taken into ac
count: The degree of adverse impact of 
the procedure, the availability of 
other selection procedures of greater 
or substantially equal validity.

(7) Overstatement of validity find
ings. Users should avoid reliance upon 
techniques which tend to overestimate 
validity findings as a result of capital
ization on chance unless an appropri
ate safeguard is taken. Reliance upon 
a few selection procedures or criteria 
of successful job performance when 
many selection procedures or criteria 
of performance have been studied, or 
the use of optimal statistical weights 
for selection procedures computed in 
one sample, are techniques which tend 
to inflate validity estimates as a result 
of chance.* Use of a large sample is one 
safeguard: cross-validation is another.

(8) Fairness. This section generally 
calls for studies of unfairness where 
technically feasible. The concept of 
fairness or unfairness of selection pro
cedures is a developing concept. In ad
dition, fairness studies generally re
quire substantial numbers of employ
ees in the job or group of jobs being 
studied. For these reasons, the Federal
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enforcement agencies recognize that 
the obligation to conduct studies of 
fairness imposed by the guidelines 
generally will be upon users or groups 
of users with a large number of per
sons in a job class, or test developers; 
and that small users utilizing their 
own selection procedures will general
ly not be obligated to conduct such 
studies because it will be technically 
infeasible for them to do so.

(a) Unfairness defined. When mem
bers of one race, sex, or ethnic group 
characteristically obtain lower scores 
on a selection procedure than mem
bers of another group, and the differ
ences in scores are not reflected in dif
ferences in a measure of job perform
ance, use of the selection procedure 
may unfairly deny opportunities to 
members of the group that obtains the 
lower scores.

(b) Investigation of fairness. Where 
a selection procedure results in an ad
verse impact on a race, sex, or ethnic 
group identified in accordance with 
the classifications set forth in section 
4 above and that group is a significant 
factor in the relevant labor market, 
the user generally should investigate 
the possible existence of unfairness 
for that group if it is technically feasi
ble to do so. The greater the severity 
of the adverse impact on a group, the 
greater the need to investigate the 
possible existence of unfairness. 
Where the weight of evidence from 
other studies shows that the selection 
procedure predicts fairly for the group 
in question and for the same or similar 
jobs, such evidence may be relied on in 
connection with the selection proce
dure at issue.

(c) General considerations in fair
ness investigations. Users conducting 
a study of fairness should review the
A.P.A. Standards regarding investiga
tion of possible bias in testing. An in
vestigation of fairness of a selection 
procedure depends on both evidence of 
Validity and the manner in which the 
selection procedure is to be used in a 
particular employment context. Fair
ness of a selection procedure cannot 
necessarily be specified in advance 
without investigating these factors. In
vestigation of fairness of a selection 
procedure in samples where the range 
of scores on selection procedures or 
criterion measures is severely restrict
ed for any subgroup sample (as com
pared to other subgroup samples) may 
produce misleading evidence of unfair
ness. That factor should accordingly 
be taken into account in conducting 
such studies and before reliance is 
placed on the results.

(d) When unfairness is shown. If un
fairness is demonstrated through a 
showing that members of a particular 
group perform better or poorer on the 
job than their scores on the selection 
procedure would indicate through

comparison with how members of 
other groups perform, the user may 
either revise or replace the selection 
instrument in accordance with these 
guidelines, or may continue to use the 
selection instrument operationally 
with appropriate revisions in its Use to 
assure compatibility between the prob
ability of successful job performance 
and the probability of being selected.

(e) Technical feasibility of fairness 
- studies. In addition to the general con

ditions needed for technical feasibility 
for the conduct of a criterion-related 
study (see section 16, below) an inves
tigation of fairness requires the fol
lowing:

(i) An adequate sample of persons in 
each group available for the study to 
achieve findings of statistical signifi
cance. Guidelines do not require a user 
to hire or promote persons on the 
basis of group classifications for the 
purpose of making it possible to con
duct a study of fairness; but the user 
has the obligation otherwise to comply 
with these guidelines.

(ii) The samples for each group 
should be comparable in terms of the 
actual job they perform, length of 
time on the job where time on the job 
is likely to affect performance, and 
other relevant factors likely to affect 
validity differences; or such factors 
should be included in the design of the 
study and their effects identified.

(f) Continued use of selection proce
dures when fairness studies not feasi
ble. If a study of fairness should other
wise be performed, but is not techni
cally feasible, a selection procedure 
may be used which has otherwise met 
the validity standards of these guide
lines, unless the technical infeasibility 
resulted from discriminatory employ
ment practices which are demonstrat
ed by facts other than past failure to 
conform with requirements for valida
tion of selection procedures. However, 
when it becomes technically feasible 
for the user to perform a study of fair
ness and such a study is otherwise 
called for, the user should conduct the 
study of fairness.

C. Technical standards for content 
validity studies.—(1) Appropriateness 
of content validity studies. Users 
choosing to validate a selection proce
dure by a content validity strategy 
should determine whether it is appro
priate to conduct such a study in the 
particular employment context. A se
lection procedure can be supported by 
a content validity strategy to the 
extent that it is a representative 
sample of the content of the job. Se
lection procedures which purport to 
measure knowledges, skills, or abilities 
may in certain circumstances be justi
fied by content validity, although they 
may not be representative samples, if 
‘the knowledge, skill, or ability meas
ured by the selection procedure can be

operationally defined as provided in 
section 14C(4) below, and if that 
knowledge, skill, or ability is a neces
sary prerequisite to successful job per
formance.

A selection procedure based upon in
ferences about mental processes 
cannot be supported solely or primar
ily on the basis of content validity. 
Thus, a content strategy is not appro
priate for demonstrating the validity 
of selection procedures which purport 
to measure traits or constructs, such 
as intelligence, aptitude, personality, 
commonsense, judgment, leadership, 
and spatial ability. Content validity is 
also not an appropriate strategy when 
the selection procedure involves 
knowledges, skills, or abilities which 
an employee will be expected to learn 
on the job.

(2) Job analysis for content validity. 
There should be a job analysis which 
includes an analysis of the important 
work behavior(s) required for success
ful performance and their relative im
portance and, if the behavior results 
in work product(s), an analysis of the 
work product(s). Any job analysis 
should focus on the work behavior(s) 
and the tasks associated with them. If 
work behavior(s) are not observable, 
the job analysis should identify and 
analyze those aspects of the 
behavior(s) that can be observed and 
the observed work products. The work 
behavior(s) selected for measurement 
should be critical work behavior(s) 
and/or important work behavior(s) 
constituting most of the job.

(3) Development of selection proce
dures. A selection procedure designed 
to measure the work behavior may be 
developed specifically from the job 
and job analysis in question, or may 
have been previously developed by the 
user, or by other users or by a test 
publisher.

(4) Standards for demonstrating 
content validity. To demonstrate the 
content validity of a selection proce
dure, a user should show that the 
behavior(s) demonstrated, in the selec
tion procedure are a representative 
sample of the behavior(s) of the job in 
question or that the selection proce
dure provides a representative sample 
of the work product of the job. In the 
case of a selection procedure measur
ing a knowledge, skill, or ability, the 
knowledge, skill, or ability being meas
ured should be operationally defined. 
In the case of a selection procedure 
measuring a knowledge, the knowledge 
being measured should be operational
ly defined as that body of learned in
formation which is used in and is a 
necessary prerequisite for observable 
aspects of work behavior of the job. In 
the case of skills or abilities, the skill 
or ability being measured should be 
operationally defined in terms of ob
servable aspects of work behavior of
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the job. For any selection procedure 
measuring a knowledge, skill, or abili
ty the user should show that (a) the 
selection procedure measures and is a 
representative sample of that knowl
edge, skill, or ability; and (b) that 
knowledge, skill, or ability is used in 
and is a necessary prerequisite to per
formance of critical or important work 
behavior(s). In addition, to be content 
valid, a selection procedure measuring 
a skill or ability should either closely 
approximate an observable work be
havior, or its product should closely 
approximate an observable work prod
uct, If a test purports to sample a 
work behavior or to provide a sample 
of a work product, the manner and 
setting of the selection procedure and 
its level and complexity should closely 
approximate the work situation. The 
closer the content and the context of 
the selection procedure are to work 
samples or work behaviors, the strong
er is the basis for showing content va
lidity. As the content of the selection 
procedure less resembles a work be
havior, or the setting and manner of 
the administration of the selection 
procedure less resemble the work situ
ation, or the result less resembles a 
work product, the less likely the selec
tion procedure is to be content valid, 
and the greater the need for other evi
dence of validity.

(5) Reliability. The reliability of se
lection procedures justified on the 
basis of content validity should be a 
matter of concern to the user. When
ever it is feasible, appropriate statisti
cal estimates should be made of the re
liability of the selection procedure.

(6) Prior training or experience. A 
requirement for or evaluation of spe
cific prior training or experience based 
on content validity, including a specifi
cation of level or amount of training 
or experience, should be justified on 
the basis of the relationship between 
the content of the training or experi
ence and the content of the job for 
which the training or experience is to 
be required or evaluated. The critical 
consideration is the resemblance be
tween the specific behaviors, products, 
knowledges, skills, or abilities in the 
experience or training and the specific 
behaviors, products, knowledges, skills, 
or abilities required on the job, wheth
er or not there is close resemblance be
tween the experience or training as a 
whole and the job as a whole.

(7) Content validity of training suc
cess. Where a measure of success in a 
training program is used as a selection 
procedure and the content of a train
ing program is justified on the basis of 
content validity, the use should be jus
tified on the relationship between the 
content of the training program and 
the content of the job.

(8) Operational use. A selection pro
cedure which is supported on the basis
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of content validity may be used for a 
job if it represents a critical work be
havior (i.e., a behavior which is neces
sary for performance of the job) or 

' work behaviors which constitute most 
of the important parts of the job.

(9) Ranking based on content valid
ity studies. If a user can show, by a job 
analysis or otherwise, that a higher 
score on a content valid selection pro
cedure is likely to result in better job 
performance, the results may be used 
to rank persons who score above mini
mum levels. Where a selection proce
dure supported solely or primarily by 
content validity is used to rank job 
candidates, the selection procedure 
should measure those aspects of per
formance which differentiate among 
levels of job performance.

D. Technical standards for construct 
validity studies.—(1) Appropriateness 
of construct validity studies. Con
struct validity is a more complex strat
egy than either criterion-related or 
content validity. Construct validation 
is a relatively new and developing pro
cedure in the employment field, and 
there is at present a lack of substan
tial literature extending the concept 
to employment practices. The user 
should be aware that the effort to 
obtain sufficient empirical support for 
construct validity is both an extensive 
and arduous effort involving a series 
of research studies, which include cri
terion related validity studies and 
which may include content validity 
studies. Users choosing to justify use 
of a selection procedure by this strat
egy should therefore take particular 
care to assure that the validity study 
meets the standards set forth below.

(2) Job analysis for construct valid
ity studies. There should be a job anal
ysis. This job analysis should show the 
work behavior(s) required for success
ful performance of the job, or the 
groups of jobs being studied, the criti
cal or important work behavioris) in 
the job or group of jobs being studied, 
and an identification of the 
constructs) believed to underlie suc
cessful performance of these critical 
or important work behaviors in the 
job or jobs in question. Each construct 
should be named and defined, so as to 
distinguish it from other constructs. If 
a group of jobs is being studied the 
jobs should have in common one or 
more critical or important work beha
viors at a comparable level of complex
ity.

(3) Relationship to the job. A selec
tion procedure should then be identi
fied or developed which measures the 
construct identified in accord with 
subparagraph (2) above. The user 
should show by empirical evidence 
that the selection procedure is validly 
related to the construct and that the 
construct is validly related to the per
formance of critical or important work
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behavior(s). The relationship between 
the construct as measured by the se
lection procedure and the related work- 
behavior(s) should be supported by 
empirical evidence from one or more 
criterion-related studies involving the 
job or jobs in question which satisfy 
the provisions of section 14B above.

(4) Use of construct validity study 
without new criterion-related evi
dence.—(a) Standards for use. Until 
such time as professional literature 
provides more guidance on the use of 
construct validity in employment situ
ations, the Federal agencies will 
accept a claim of construct validity 
without a criterion-related study 
which satisfies section 14B above only 
when the selection procedure has been 
used elsewhere in a situation in which 
a criterion-related study has been con
ducted and the use of a criterion-relat
ed validity study in this context meets 
the standards for transportability of 
criterion-related validity studies as set 
forth above in section 7. However, if a 
study pertains to a number of jobs 
having common critical or important 
work behaviors at a comparable level 
of complexity, and the evidence satis
fies subparagraphs 14B (2) and (3) 
above for those jobs with criterion-re
lated validity evidence for those jobs, 
the selection procedure may be used 
for all the jobs to which the study per
tains. If construct validity is to be gen
eralized to other jobs or groups of jobs 
not in the group studied, the Federal 
enforcement agencies will expect at a 
minimum additional empirical re
search evidence meeting the standards 
of subparagraphs section 14B (2) and
(3) above for the additional jobs or 
groups of jobs.

(b) Determination of common work 
behaviors. In determining whether 
two or more jobs have one or more 
work behavior(s) in common, the user 
should compare the observed work 
behavior(s) in each of the jobs and 
should compare the observed work 
product(s) in each of the jobs. If nei
ther the observed work behavior(s) in 
each of the jobs nor the observed work 
product(s) in each of the jobs are the 
same, the Federal enforcement agen
cies will presume that the work 
behavior(s) in each job are different. 
If the work behaviors are not observ
able, then evidence of similarity of 
work products and any other relevant 
research evidence will be considered in 
determining whether the work 
behavior(s) in the two jobs are the 
same.

Documentation op Impact and 
Validity Evidence

Sec. 15. Documentation of impact 
and validity evidence.—A. Required 
information. Users of selection proce
dures other than those users comply
ing with section 15AU) below should
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maintain and have available for each 
job information on adverse impact of 
the selection process for that job and, 
where it is determined a selection 
process has an adverse impact, evi
dence of validity as set forth below.

Cl) Simplified recordkeeping for 
users with less than 100 employees. In 
order to minimize recordkeeping bur
dens on employers who employ one 
hundered (100) or fewer employees, 
and other users not required to file 
EEO-1, et seq., reports, such users 
may satisfy the requirements of this 
section 15 if they maintain and have 
available records showing, for each 
year:

(a) The number of persons hired, 
promoted, and terminated for each 
job, by sex, and where appropriate by 
race and national origin;

(b) The number of applicants for 
hire and promotion by sex and where 
appropriate by race and national 
origin; and

(c) The selection procedures utilized 
(either standardized or not standard
ized).

These records should be maintained 
for each race or national origin group 
(see section 4 above) constituting more 
than two percent (2%) of the labor 
force in the relevant labor area. How
ever, it is not necessary to maintain 
records by race and/or national origin 
(see §4 above) if one race or national 
origin group in the relevant labor area 
constitutes more than ninety-eight 
percent (98%) of the labor force in the 
area. If the user has reason to believe 
that a selection procedure has an ad
verse impact, the user should maintain 
any available evidence of validity for 
that procedure (see sections 7A and 8).

(2) Information on impact.—(a) Col
lection of information on impact. 
Users of selection procedures other 
than those complying with section 
15A(1) above should maintain and 
have available for each job records or 
other information showing whether 
the total selection process for that job 
has an adverse impact on any of the 
groups for which records are called for 
by sections 4B above. Adverse impact 
determinations should be made at 
least annually for each such group 
which constitutes at least 2 percent of 
the labor force in the relevant labor 
area or 2 percent of the applicable 
workforce. Where a total selection 
process for a job has an adverse 
impact, the user should maintain and 
have available records or other infor
mation showing which components 
have an adverse impact. Where the 
total selection process for a job does 
not have an adverse impact, informa
tion need not be maintained for indi
vidual components except in circum
stances set forth in subsection 
15A(2)(b) below. If the determination 
of adverse impact is made using a pro-
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cedure other than the “four-fifths 
rule,” as defined in the first sentence 
of section 4D above, a justification, 
consistent with section 4D above, for 
the procedure used to determine ad
verse impact should be available.

(b) When adverse impact has been 
eliminated in the total selection proc
ess. Whenever the total selection proc
ess for a particular job has had an ad
verse impact, as defined in section 4 
above, in any year, but no longer has 
an adverse impact, the user should 
maintain and have available the infor
mation on individual components of 
the selection process required in the 
preceding paragraph for the period in 
which there was adverse impact. In ad
dition, the user should continue to col
lect such information for at least two 
(2) years after the adverse impact has 
been eliminated.

(c) When data insufficient to deter
mine impact. Where there has been 
an insufficient number of selections to 
determine whether there is an adverse 
impact of the total selection process 
for a particular job, the user should 
continue to collect, maintain and have 
available the information on individu
al components of the selection process 
required in section 15(A)(2)(a) above 
until the information is sufficient to 
determine that the overall selection 
process does not have an adverse 
impact as defined in section 4 above, 
or until the job has changed substan
tially.

(3) Documentation of validity evi
dence.—(a) Types of evidence. Where a 
total selection process has an adverse 
impact (see section 4 above) the user 
should maintain and have available 
for each component of that process 
which has an adverse impact, one or 
more of the following types of docu
mentation evidence:

(i) Documentation evidence showing 
criterion-related validity of the selec
tion procedure (see section 15B, 
below).

(ii) Documentation evidence showing 
content validity of the selection proce
dure (see section 15C, below).

(iii) Documentation evidence show
ing construct validity of the selection 
procedure (see section 15D, below).

(iv) Documentation evidence from 
other studies showing validity of the 
selection procedure in the user’s facili
ty (see section 15E, below).

(v) Documentation evidence showing 
why a validity study cannot or need 
not be performed and why continued 
use of the procedure is consistent with 
Federal law.

(b) Form of report. This evidence 
should be compiled in a reasonably 
complete and organized manner to 
permit direct evaluation of the validity 
of the selection procedure. Previously 
written employer or consultant re
ports of validity, or reports describing

validity studies completed before the 
issuance of these guidelines are ac
ceptable if they are complete in regard 
to the documentation requirements 
contained in this section, or if they 
satisfied requirements of guidelines 
which were in effect when the validity 
study was completed. If they are not 
complete, the required additional doc
umentation should be appended. If 
necessary information is not available 
the report of the validity study may 
still be used as documentation, but its 
adequacy will be evaluated in terms of 
compliance with the requirements of 
these guidelines.

(c) Completeness. In the event that 
evidence of validity is reviewed by an 
enforcement agency, the validation re
ports completed after the effective 
date of these guidelines are expected 
to contain the information set forth 
below. Evidence denoted by use of the 
word “(Essential)” is considered criti
cal. If information denoted essential is 
not included, the report will be consid
ered incomplete unless the user affir
matively demonstrates either its una
vailability due to circumstances 
beyond the user’s control or special 
circumstances of the user’s study 
which make the information irrele
vant. Evidence not so denoted is desir
able but its absence will not be a basis 
for considering a report, incomplete. 
The user should maintain and have 
available the information called for 
under the heading “Source Data” in 
sections 15B(11) and 15D(11). While it 
is a necessary part of the study, it 
need not be submitted with the report. 
All statistical results should be orga
nized and presented in tabular or 
graphic form to the extent feasible.

B. Criterion-related validity studies. 
Reports of criterion-related validity 
for a selection procedure should in
clude the following information:

(1) Useris), location's), and date(s) 
of study. Dates and location(s) of the 
job analysis or review of job informa
tion, the date(s) and location(s) of the 
administration of the selection proce
dures and collection of criterion data, 
and the time between collection of 
data on selection procedures and crite
rion measures should be provided (Es
sential). If the study was conducted at 
several locations, the address of each 
location, including city and State, 
should be shown.

(2) Problem and setting. An explicit 
definition of the purpose(s) of the 
Study and the circumstances in which 
the study was conducted should be 
provided. A description of existing se
lection procedures and cutoff scores, if 
any, should be provided.

(3) Job analysis or review of job in
formation. A description of the proce
dure used to analze the job or group of 
jobs, or to review the job information 
should be provided (Essential). Where
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a review of job information results in 
criteria which may be used without a 
full job analysis (see section 14(B)), 
the basis for the selection of these cri
teria should be reported (Essential). 
Where a job analysis is required a 
complete description of the work 
behavior(s) or work outcome(s), and 
measures of their criticality or impor
tance should be provided (Essential.) 
The report should describe the basis 
on which the behavior(s) or 
outcome(s) were determined to be 
critical or important, such as the pro
portion of time spent on the respective 
behaviors, their level of difficulty, 
their frequency of performance, the 
consequences of error, or other appro
priate factors (Essential). Where two 
or more jobs are grouped for a validity 
study, the information called for in 
this subsection should be provided for 
each of the jobs, and the justification 
for the grouping (see section 14B(1)) 
should be provided (Essential).

(4) Job titles and codes. It is desir
able to provide-the user’s job title(s) 
for the job(s) in question and the cor
responding job title(s) and code(s) 
from U.S. Employment Service’s Dic
tionary of Occupational Titles.

(5) Criterion measures. The bases 
for the selection of the criterion meas
ures should be provided, together with 
references to the evidence considered 
in making the selection of criterion 
measures (Essential). A full descrip
tion of all criteria on which data were 
collected and means by which they 
were observed, recorded, evaluated, 
and quantified, should be provided 
(Essential). If rating techniques are 
used as Criterion measures, the ap
praisal form(s) and instructions to the 
rater(s) should be included as part of 
the validation evidence, or should be 
explicitly described and available (Es
sential). All steps taken to insure that 
criterion measures are free from fac
tors which would unfairly alter the 
scores of members of any group 
should be described (Essential).

(6) Sample description. A description 
of how the research sample was identi
fied and selected should be included 
(Essential). The race, sex, and ethnic 
composition of the sample, including 
those groups set forth in section 4A 
above, should be described (Essential). 
This description should include the 
size of each subgroup (Essential). A 
description of how the research 
sample compares With 'th e  relevant 
labor market or work force, the 
method by which the relevant labor 
market or work force was defined, and 
a discussion of the likely effects on va
lidity of differences between the 
sample and the relevant labor market 
or work force, are also desirable. De
scriptions of educational levels, length 
of service, and age are also desirable.
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(7) Description of selection proce
dures. Any measure, combination of 
measures, or procedure studied should 
be completely and explicitly described 
or attached (Essential). If commercial
ly available selection procedures are 
studied, they should be described by 
title, form, and publisher (Essential). 
Reports of reliability estimates and 
how they were established are desir
able.

(8) Techniques and results. Methods 
used in analyzing data should be de
scribed (essential). Measures of central 
tendency (e.g., means) and measures 
of dispersion (e.g., standard deviations 
and ranges) for all selection proce
dures and all criteria should be report
ed for each race, sex, and ethnic group 
which constitutes a significant factor 
in the relevant labor market (essen
tial). The magnitude and direction of 
all relationships between selection 
procedures and criterion measures in
vestigated should be reported for each 
relevant race, sex, and ethnic group 
and for the total group (essential). 
Where groups are too small to obtain 
reliable evidence of the magnitude of 
the relationship, need not be reported 
separately. Statements regarding the 
statistical significance of results 
should be made (essential). Any statis
tical adjustments, such as for less than 
perfect reliability or for restriction of 
score range in the selection procedure 
or criterion should be described and 
explained; and uncorrected correlation 
coefficients should also be shown (es
sential). Where the statistical tech
nique categorizes continuous data, 
such as biserial correlation and the 
phi coefficient, the categories and the 
bases on which they were determined 
should be described and explained (es
sential). Studies of test fairness should 
be included where called for by the re
quirements of section 14B(8) (essen
tial). These studies should include the 
rationale by which a selection proce
dure was determined to be fair to the 
group(s) in question. Where test fair
ness or unfairness has been demon
strated on the basis of other studies, a 
bibliography of the relevant studies 
should be included (essential). If the 
bibliography includes unpublished 
studies, copies of these studies, or ade
quate abstracts or summaries, should 
be attached (essential). Where revi
sions have been made in a selection 
procedure to assure compatability be
tween successful job performance and 
the probability of being selected, the 
studies underlying such revisions 
should be included (essential). All sta
tistical results should be organized and 
presented by relevant race, sex, and 
ethnic group (essential).

(9) Alternative procedures investi
gated. The selection procedures inves
tigated and available evidence of their 
impact should be identified (essential).
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The scope, method, and findings of 
the investigation, and the conclusions 
reached in light of the findings, 
should be fully described (essential).

(10) Uses and applications. The 
methods considered for use of the se-

, lection procedure (e.g., as a screening 
device with a cutoff score, for group
ing or ranking, or combined with other 
procedures in a battery) and available 
evidence of their impact should be de
scribed (essential). This description 
should include the rationale for choos
ing the method for opertional use, and 
the evidence of the validity and utility 
of the procedure as it is to be used (es
sential). The purpose for which the 
procedure is to be used (e.g., hiring, 
transfer, promotion) should be de
scribed (essential)..If weights are as
signed to different parts of the selec
tion procedure, these weights and the 
validity of the weighted composite 
should be reported (essential). If the 
selection procedure is used with a 
cutoff score, the user should describe 
the way in which normal expectations 
of proficiency within the work force 
were determined and the way in which 
the cutoff score was determined (es
sential).

(11) Source data. Each user should 
maintain records showing all pertinent 
information about individual sample 
members and raters where they are 
used, in studies involving the valida
tion of selection procedures. These 
records should be made available upon 
request of a compliance agency. In the 
case of individual sample members 
these data should include scores on 
the selection procedure(s), scores on 
criterion measures, age, sex, race, or 
ethnic group status, and experience on 
the specific job on which the valida
tion study was conducted, and may 
also include such things as education, 
training, and prior job experience, but 
should not include names and social 
security numbers. Records should be 
maintained which show the ratings 
given to each sample member by each 
rater.

(12) Contact person. The name, mail
ing address, and telephone number of 
the person who may be contacted for 
further information about the validity 
study should be provided (essential).

(13) Accuracy and completeness. The 
report should describe the steps taken 
to assure the accuracy and complete
ness of the collection, analysis, and 
report of data and results.

C. Content validity studies. Reports 
of content validity for a selection pro
cedure should include the following in
formation:

(1) Useris), locations(s) and date(s) 
of study. Dates and location(s) of the 
job analysis should be shown (essen
tial).

(2) Problem and setting. An explicit 
definition of the purpose(s) of the
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study and the circumstances in which 
the study was conducted should be 
provided. A description of existing se
lection procedures and cutoff scores, if 
any, should be provided.

(3) Job analysis—Content of the job.
A description of the method used to 
analyze the job should be provided (es
sential). The work behavioris), the as
sociated tasks, and, if the behavior re
sults in a work product, the work prod
ucts should be completely described 
(essential). Measures of criticality 
and/or importance of the work 
behavioris) and the method of deter
mining these measures should be pro
vided (essential). Where the job analy
sis also identified the knowledges, 
skills, and abilities used in work 
behavioris), an operational definition 
for each knowledge in terms of a body 
of learned information and for each 
skill and ability in terms of observable 
behaviors and outcomes, and the rela
tionship between each knowledge, 
skill, or ability and each work behav
ior, as well as the method used to de
termine this relationship, should be 
provided (essential). The work situa
tion should be described, including the 
setting in which work behavioris) are 
performed, and where appropriate, the 
manner in which knowledges, skills, or 
abilities are used, and the complexity 
and difficulty of the knowledge, skill, 
or ability as used in the work 
behavioris). - 5. ; ; -r

(4) Selection procedure and its con
tent. Selection procedures, including 
those constructed by or for the user, 
specific training requirements, com
posites of selection procedures, and 
any other procedure supported by con
tent validity, should be completely and 
explicitly described or attached (essen
tial). If commercially available selec
tion procedures are used, they should 
be described by title, form, and pub
lisher (essential). The behaviors meas
ured or sampled by the selection pro
cedure should by explicitly described 
(essential). Where the selection proce
dure purports to measure a knowledge, 
skill, or ability, evidence that the se
lection procedure measures and is a 
representative sample of the knowl
edge, skill, or ability should be pro
vided (essential).

(5) Relationship between the selec
tion procedure and the job. The evi
dence demonstrating that the selec
tion procedure is a representative 
work sample, a representative sample 
of the work behavior(s), or a repre
sentative sample of a knowledge, skill, 
or ability as used as a part of a work 
behavior and necessary for that be
havior should be provided (essential). 
The user should identify the work 
behavior(s) which each item or part of 
the selection procedure is intended to 
sample or measure (essential). Where 
the selection procedure purports to
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sample a work behavior or to provide a 
sample of a work product, a compari
son should be provided of the manner, 
setting, and the level of complexity of 
the selection procedure with those of 
the work situation (essential). If“ any 
steps were taken to reduce adverse 
impact on a race, sex, or ethnic group 
in the content of the procedure or in 
its administration, these steps should 
be described. Establishment of time 
limits, if any, and how these limits are 
related to the speed with which duties 
must be performed on the job, should 
be explained. Measures of central ten
dency (e.g., means) and measures of 
dispersion (e.g., standard deviations) 
and estimates of realibility should be 
reported for all selection procedures if 
available. Such reports should be 
made for relevant race, sex, and ethnic 
subgroups, at least on a statistically 
reliable sample basis.

(6) Alternative procedures investi
gated. The alternative selection proce
dures investigated and available evi
dence of their impact should be identi
fied (essential). The scope, method, 
and findings of the investigation, and 
the conclusions reached in light of the 
findings, should be fully described (es
sential).

(7) Uses and applications. The 
methods considered for use of the se
lection procedure (e.g., as a screening 
device with a cutoff score, for group
ing or ranking, or combined with other 
procedures in a battery) and available 
evidence of their impact should be de
scribed (essential). This description 
should include the rationale for choos
ing the method for operational use, 
and the evidence of the validity and 
utility of the procedure as it is to be 
used (essential). The purpose for 
which the procedure is to be used (e.g., 
hiring, transfer, promotion) should be 
described (essential). If the selection 
procedure is used with a cutoff score, 
the user should describe the way in 
which normal expectations of profi
ciency within the work force were de
termined and the way in which the 
cutoff score was determined (essen
tial). In addition, if the selection pro
cedure is to be used for ranking, the 
user should specify the evidence show
ing that a higher score on the selec
tion procedure is likely to result in 
better job performance.

(8) Contact person. The name, mail
ing address, and telephone number of 
the person who may be contacted for 
further information about the validity 
study should be provided (essential).

(9) Accuracy and completeness. The 
report should describe the steps taken 
to assure the accuracy and complete
ness of the collection, analysis, and 
report of data and results.

D. Construct validity studies. Re
ports of construct validity for a selec

tion procedure should include the fol
lowing information:

(1) “Useris), location(s), and date(s) 
of study. Date(s) and location(s) of the 
job analysis and the gathering of 
other evidence called for by these 
guidelines should be provided ( essen

t ia l  );
(2) Problem and setting. An explicit 

definition of the purpose(s) of the 
study and the circumstances in which 
the study was conducted should be 
provided. A description of existing se
lection procedures and cutoff scores, if 
any, should be provided.

(3) Construct definition.. A clear 
definition of the const^uctts) which 
are believed to underlie successful per
formance of the critical or important 
work behavior(s) should be provided 
(essential). This definition should in
clude the levels of construct perform
ance relevant to the job(s) for which 
the selection procedure is to be used 
(essential). There should be a sum
mary of the position of the construct 
in the psychological literature, or in 
the absence of such a position, a de
scription of the way in which the defi
nition and measurement of the con
struct was developed and the psycho
logical theory underlying it (essential). 
Any quantitative data which identify 
or define the job constructs, such as 
factor analyses, should be provided 
(essential).

(4) Job analysis. A description of the 
method used to analyze the job should 
be provided (essential). A complete de
scription of the work behavioris) and, 
to the extent appropriate, work out
comes and measures of their criticality 
and/or importance should be provided 
(essential). The report should also de
scribe the basis on which the 
behavior(s) or outcomes were deter
mined to be important, such as their 
level of difficulty, their frequency of

« performance, the consequences of 
error or other appropriate factors (es
sential). Where jobs are grouped or 
compared for the purposes of general 
izing validity evidence, the work 
behavior(s) and work product(s) for 
each of the jobs should be described, 
and conclusions concerning the simi 
larity of the jobs in terms of observ
able work behaviors or work products 
should be made (essential).

(5) Job titles and codes. It is desir
able to provide the selection procedure 
user’s job title(s) for the job(s) in 
question and the corresponding job 
title(s) and code(s) from the United 
States Employment Service’s diction
ary of occupational titles.

(6) Selection procedure. The selec
tion procedure used as a measure of 
the construct should be completely 
and explicitly described or attached 
(essential). If commercially available 
selection procedures are used, they 
should be identified by title, form and
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publisher (essential). The research evi
dence of the relationship between the 
selection procedure and the construct, 
such as factor structure, should be in
cluded (essential). Measures of central 
tendency, variability and reliability of 
the selection procedure should be pro
vided (essential). Whenever feasible, 
these measures should be provided 
separately for each relevant race, sex 
and ethnic group.

(7) Relationship to job performance. 
The criterion-related study(ies) and 
other empirical evidence of the rela
tionship between the construct meas
ured by the selection procedure and 
the related work behavior(s) for the 
job or jobs in question should be pro
vided (essential). Documentation of 
the criterion-related study(ies) should 
satisfy the provisions of section 15B 
above or section 15E(1) below, except 
for studies conducted prior to the ef
fective date of these guidelines (essen
tial). Where a study pertains to a 
group of jobs, and, on the basis of the 
.study, validity is asserted for a job in 
the group, the observed work behav
iors and the observed work products 
for each of the jobs should be de
scribed (essential). Any other evidence 
used in determining whether thé work 
behavior(s) in each of the jobs is the 
same should be fully described (essen
tial).

(8) Alternative procedures investi
gated. The alternative selection proce
dures investigated and available evi
dence of their impact should be identi
fied (essential). The scope, method, 
and findings of the investigation, and 
the conclusions -reached in light of the 
findings should be fully described (es
sential).

(9) Uses and applications. The 
methods considered for use of the se
lection procedure (e.g., as a screening 
device with a cutoff score, for group
ing or ranking, or combined with other 
procedures in a battery) and available 
evidence of their impact should be de
scribed (essential). This description 
should include the rationale for choos
ing the method for operational use, 
and the evidence of the validity and 
utility of the procedure as it is to be 
used (essential). The purpose for 
which the procedure is to be used (e.g., 
hiring, transfer, promotion) should be 
described (essential). If weights are as
signed to different parts of the selec
tion procedure, these weights and the 
validity of the weighted composite 
should be reported (essential). If the 
selection procedure is used with a 
cutoff score, the user should describe 
the way in which normal expectations 
of proficiency within the work force 
were determined and the way in which 
the cutoff score was determined (es
sential).

(10) Accuracy and completeness. 
The report should describe the steps

RULES AND REGULATIONS

taken to assure the accuracy and com
pleteness of the collection, analysis, 
and report of data and results.

(11) Source data. Each user should 
maintain records showing all pertinent 
information relating to its study of 
construct validity.

(12) Contact person. The name, mail
ing address, and telephone number of 
the individual who may be contacted 
for further information about the va
lidity study should be provided (essen
tial).

E. Evidence of validity from other 
studies. When validity of a selection 
procedure is supported by studies not 
done by the user, the evidence from 
the original study or studies should be 
compiled in a manner similar to that 
required in the appropriate section of 
this section 15 above. In addition, the 
following evidence should be supplied:

(1). Evidence from criterion-related 
validity studies.—a. Job information. 
A description of the important job 
behavior(s) of the user’s job and the 
basis on which the behaviors were de
termined to be important should be 
provided (essential). A full description 
of the basis for determining that these 
important work behaviors are the 
same as those of the job in the origi
nal study (or studies) should be pro
vided (essential).

b. Relevance of criteria. A full de
scription of the basis on which the cri
teria used in the original studies are 
determined to be relevant for the user 
should be provided (essential).

c. Other variables. The similarity of 
important applicant pool or sample 
characteristics reported in the original 
studies to those* of the user should be 
described (essential). A description of 
the comparison between the race, sex 
and ethnic composition of the user’s 
relevant labor market and the sample 
in the original validity studies should 
be provided (essential).

d. Use of the selection procedure. A 
full description should be provided 
showing that the use to be made of 
the selection procedure is consistent 
with the findings of the original valid
ity studies (essential).

e. Bibliography. A bibliography of 
reports of validity of the selection pro
cedure for the job or jobs in question 
should be provided (essential). Where 
any of the studies included an investi
gation of test fairness, the results of 
this investigation should be provided 
(essential). Copies of reports published 
in journals that are not commonly 
available should be described in detail 
or attached (essential). Where a user 
is relying upon unpublished studies, a 
reasonable effort should be made to 
obtain these studies. If these unpub
lished studies are the sole source of va
lidity evidence they should be de
scribed in detail or attached (essen
tial), If these studies are not available,
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the name and address of the source, 
an adequate abstract or summary of 
the validity study and data, and a con
tact person in the source organization 
should be provided (essential).

(2) Evidence from,content validity 
studies. See section 14C(3) and section 
15C above.

(3) Evidence from construct validity 
studies. See sections 14D(2) and 15D 
above.

F. Evidence of validity from cooper
ative studies. Where a selection proce
dure has been validated through a co
operative study, evidence that the 
study satisfies the requirements of sec
tions 7, 8 and 15E should be provided 
(essential).

G. Selection for higher level job. If a 
selection procedure is used to evaluate 
candidates for jobs at a higher level 
than those for which they will initially 
be employed, the validity evidence 
should satisfy the documentation pro
visions of this section 15 for the 
higher levek job or jobs, and in addi
tion, the user should provide: ( l ) a  de
scription of the job progression struc
ture, formal or informal; (2) the data 
showing how many employees prog
ress to the higher level job and the 
length of time needed to make this 
progression; and (3) an identification 
of any anticipated changes in the 
higher level job. In addition, if the test 
measures a knowledge, skill or ability, 
the user should provide evidence that 
the knowledge, skill or ability is re
quired for the higher level job and the 
basis for the conclusion that the 
knowledge, skill or ability is not ex
pected to develop from the training or 
experience on the job.

H. Interim use of selection proce
dures. If a selection procedure is being 
used on an interim basis because the 
procedure is not fully supported by 
the required evidence of validity, the 
user should maintain and have availa
ble (1) substantial evidence of validity 
for the procedure, and (2) a report 
showing the date on which the study 
to gather the additional evidence com
menced, the estimated completion 
date of the study, and a description of 
the data to be collected (essential).

Definitions

Sec. 16. Definitions. The following 
definitions shall apply throughout 
these guidelines:

A. Ability. A present competence to 
perform an observable behavior or a 
behavior which results in an observ
able product.

B. Adverse impact A substantially 
different rate of selection in hiring, 
promotion, or other employment deci
sion which works Jto the disadvantage 
of members of a race, sex, or ethnic 
group. See section 4 of these guide
lines.
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C. Compliance with these guidelines.

Use of a selection procedure is in com
pliance with these guidelines if such 
use has been validated in accord with 
these guidelines (as defined below), or 
if "such use does not result in adverse 
impact on any race, sex, or ethnic 
group (see section 4, above), or, in un
usual circumstances, if use of the pro
cedure is otherwise justified in accord 
with Federal law. See section 6B, 
above. '

D. Content validity. Demonstrated 
by data showing that the content of a 
selection procedure is representative 
of important aspects of performance 
on the job. See section 5B and section 
14C. * *

E. Construct validity. Demonstrated 
by data showing that the selection 
procedure measures the degree to 
which candidates have identifiable 
characteristics which have been deter
mined to be important for successful 
job performance. See section 5B and 
section 14D.

F. Criterion-related validity. Demon
strated by empirical data showing that 
the selection procedure is predictive of 
or significantly correlated with impor
tant elements of work behavior. See 
sections 5B and 14B.

G. Employer. Any employer subject 
to the provisions of the Civil Rights 
Act of 1964, as amended, including 
State or local governments and any 
Federal agency subject to the provi
sions of section 717 of the Civil Rights 
Act of 1964, as amended, and any Fed
eral contractor or subcontractor or 
federally assisted construction con
tractor or subcontractor covered by 
Executive Order 11246, as amended.

H. Employment agency. Any employ
ment agency subject to the provisions 
of the Civil Rights Act of 1964, as 
amended.

I. Enforcement action. For the pur
poses of section 4 a proceeding by a 
Federal enforcement agency such as a 
lawsuit or an administrative proceed
ing leading to debarment from or 
withholding, suspension, or termina
tion of Federal Government contracts 
or the suspension or withholding of 
Federal Government funds; but not a 
finding of reasonable cause or a conci
liation process or the issuance of right 
to sue letters under title VII or under 
Executive Order 11246 where such 
finding, conciliation, or issuance of 
notice of right to sue is based upon an 
individual complaint.

J. Enforcement agency. Any agency 
of the executive branch of the Federal 
Government which adopts these 
guidelines for purposes of the enforce
ment of the equal employment oppor
tunity laws or which has responsibility 
for securing compliance with them.

K. Job analysis. A detailed state
ment of work behaviors and other in
formation relevant to the job.
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L. Job description. A general state
ment of job duties and responsibilities.

M. Knowledge. A body of informa
tion applied directly to the perform
ance of a function.

N. Labor organization. Any labor or
ganization subject to the provisions of 
the Civil Rights Act of 1964, as amend
ed, and any committee subject thereto 
controlling apprenticeship or other 
training.

O. Observable. Able to be seen, 
heard, or otherwise perceived by a 
person other than the person perform
ing the action.

P. Race, sex, or ethnic group. Any 
group of persons identifiable on the 
grounds of race, color, religion, sex, or 
national origin;

Q. Selection procedure. Any meas
ure, combination, of measures, or pro
cedure used as a basis for any employ
ment decision. Selection procedures in
clude the full range, of assessment 
techniques from traditional paper and 
pencil tests, performance tests, train
ing programs, or probationary periods 
and physical, educational, and work 
experience requirements through in
formal or casual interviews and uns
cored application forms.

R. Selection rate. The proportion of 
applicants or candidates who are 
hired, promoted, or otherwise selected.

S. Should. The term “should” as 
used in these guidelines is intended to 
connote action which is necessary to 
achieve compliance with the guide
lines, while recognizing that there are 
circumstances where alternative 
courses of action are open to users.

T. Skill. A present, observable com
petence to perform a learned psycho
motor act.

U. Technical feasibility. The exist
ence of conditions permitting the con
duct of meaningful criterion-related 
validity studies. These conditions in
clude: (1) An adequate sample of per
sons available for the study to achieve 
findings of statistical significance; (2) 
having or being able to obtain a suffi
cient range of scores on the selection 
procedure and job performance meas
ures to produce validity results which 
can be expected to be representative 
of the results if the ranges normally 
expected were utilized; and (3) having 
or being able to devise unbiased, reli
able and relevant measures of job per- 
formanee or other criteria of employee 
adequacy. See section 14B(2). With re
spect to investigation of possible un
fairness, the same considerations are 
applicable to each group for which the 
study is made. See section 14B(8).
>■ V. Unfairness of selection procedure. 
A condition in which members of one 
race, sex, or ethnic group characteris
tically obtain lower scores on a selec
tion procedure than members of an
other group, and the differences are 
not reflected in differences in meas

ures of job performance. See section 
14B(7).

W. User. Any employer, labor organi
zation, employment agency, or licens
ing or certification board, to the 
extent it may be covered by Federal 
equal employment opportunity law, 
which uses a selection procedure as a 
basis for any employment decision. 
Whenever an employer, labor organi
zation, or employment agency is re
quired by law to restrict recruitment 
for any occupation to those applicants 
who have met licensing or certification 
requirements, the licensing or certify
ing authority to the extent it may be 
covered by Federal equal employment 
opportunity law will be considered the 
user with respect to those licensing or 
certification requirements. Whenever 
a State employment agency or service 
does no more than administer or moni
tor a procedure as permitted by De
partment of Labor regulations, and 
does so without making referrals or 
taking any other action on the basis of 
the results, the State employment 
agency will not be deemed to be a user.

X. Validated in accord with these 
guidelines or properly Validated. A 
demonstration that one or more valid
ity study or studies meeting the stand
ards of these guidelines has been con
ducted, including investigation and, 
where appropriate, use of suitable al
ternative selection procedures as con
templated by section 3B, and has pro
duced evidence of validity sufficient to 
warrant use of the procedure for the 
intended purpose under the standards 
of these guidelines.

Y. Work behavior. An activity per
formed to achieve the objectives of 
the job. Work behaviors involve ob- 
se'rvable (physical) components and 
unobservable (mental) components. A 
work behavior consists of the perform
ance of one or more tasks. Knowl
edges, skills, and abilities are not beha
viors, although they may be applied in 
work behaviors.
Appendix

17. Policy statement on affirmative 
action (see section 13B). The Equal 
Employment Opportunity Coordinat
ing Council was established by act of 
Congress in 1972, and charged with re
sponsibility for developing and imple
menting agreements and policies de
signed, among other things, to elimi
nate conflict and inconsistency among 
the agencies of the Federal Govern
ment responsible for administering 
Federal law prohibiting discrimination 
on grounds of race, color, sex, religion, 
and national origin. This statement is 
issued as an initial response to the re
quests of a number of State and local 
officials for clarification of the Gov
ernment’s policies concerning the role 
of affirmative action in the overall 
equal employment opportunity pro-
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gram. While the Coordinating Coun
cil’s adoption of this statement ex
presses only the views of the signatory 
agencies concerning this important 
subject, the principles set forth below 
should serve as policy guidance for 
other Federal agencies as well.

(1) Equal employment opportunity is 
the law of the land. In the public 
sector of our society this means that 
all persons, regardless of race, color, 
religion, sex, or national origin shall 
have equal access to positions in the 
public service limited only by their 
ability to do the job. There is ample 
evidence in all sectors of our society 
that such equal access frequently has 
been denied to members of certain 
groups because of their sex, racial, or 
ethnic characteristics, The remedy for 
such past and present discrimination 
is twofold.

On the one hand, vigorous enforce
ment of the laws against discrimina
tion is essential. But equally, and per
haps even more important are affirma
tive, voluntary efforts on the part of 
public employers to assure that posi
tions in the public service are genuine
ly and equally accessible to qualified 
persons, without regard to their sex, 
racial, or ethnic characteristics. With
out such efforts equal employment op
portunity is no more than a wish. The 
importance of voluntary affirmative 
action on the part of employers is un
derscored by title VII of the Civil 
Rights Act of 1964, Executive Order 
11246, and related laws and regula
tions—all of which emphasize volun
tary action to achieve equal employ
ment opportunity.

As with most management objec
tives, a systematic plan based on sound 
organizational analysis and problem 
identification is crucial to the accom
plishment of affirmative action objec
tives. For this reason, the Council 
urges all State and local governments 
to develop and implement results ori
ented affirmative action plans which 
deal with the problems so identified.

The following paragraphs are in
tended to assist State and local gov
ernments by illustrating the kinds of 
analyses and activities which may be 
appropriate for a public employer’s 
voluntary affirmative action plan. 
This statement does not address reme
dies imposed after a finding of unlaw
ful discrimination.

(2) Voluntary affirmative action to 
assure equal employment opportunity 
is appropriate at any stage of the em
ployment process. The first step in the 
construction of any affirmative action 
plan should be an analysis of the em
ployer’s work force to determine 
whether percentages of sex, race, or 
«ethnic groups in individual job classifi
cations are substantially similar to the 
percentages of those groups available
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in the relevant job market who possess 
the basic job-related qualifications.

When substantial disparities are 
found through such analyses, each ele
ment of the overall selection process 
should be examined to determine 
which elements operate to exclude 
persons on the basis of sex, race, or 
ethnic group. Such elements include, 
but are not limited to, recruitment, 
testing, ranking certification, inter
view, recommendations for selection, 
hiring, promotion, etc. The examina
tion of each element of the selection 
process should at a minimum include a 
determination of its validity in predict
ing job performance.

(3) When an employer has reason to 
believe that its selection procedures 
have the exclusionary effect described 
in paragraph 2 above, it should initiate 
affirmative steps to remedy the situa
tion. Such steps, which in design and 
execution may be race, color, sex, or 
ethnic “conscious,” include, but are 
not limited to, the following:

(a) The establishment of a long-term 
goal, and short-range, interim goals 
and timetables for the specific job 
classifications, all of which should 
take into account the availability of 
basically qualified persons in th e  rele
vant job market;

(b) A recruitment program designed 
to attract qualified members of the 
group in question;

(c) A systematic effort to organize 
work and redesign jobs in ways that 
provide opportunities for persons lack
ing “journeyman” level knowledge or 
skills to enter and, with appropriate 
training, to progress in a career field;

(d) Revamping selection instruments 
or procedures which have not yet been 
validated in order to reduce or elimi
nate exclusionary effects on particular 
groups in particular job classifications;

(e) The initiation of measures de
signed to assure that members of the 
affected group who are qualified to 
perform the job are included within 
the pool of persons from which the se
lecting official makes the selection;

(f) A systematic effort to provide 
career advancement training, both 
classroom and on-the-job, to employ
ees locked into dead end jobs; and

(g) The establishment of a system 
for regularly monitoring the effective
ness of the particular affirmative 
action program, and procedures for 
making timely adjustments in this 
program where effectiveness is not 
demonstrated.

(4) The goal of any affirmative 
action plan should be achievement of 
genuine equal employment opportuni
ty for all qualified persons. Selection 
under such plans should be based 
upon the ability of the applicant s) to 
do the work. Such plans should not re
quire the selection of the unqualified, 
or the unneeded, nor should they re-
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quire the selection of persons on the 
basis of race, color, sex, religion, or na
tional origin. Moreover, while the 
Council believes that this statement 
should serve to assist State and local 
employers, as well as Federal agencies, 
it recognizes that affirmative action 
cannot be viewed as a standardized 
program which must be accomplished 
in the same way at all times in all 
places.

Accordingly, the Council has not at
tempted to set forth here either ̂ the 
minimum or maximum voluntary 
steps that employers may take to deal 
with their respective situations. 
Rather, the Council recognizes that 
under applicable authorities, State 
and local employers have flexibility to 
formulate affirmative action plans 
that are best suited to their particular 
situations. In this manner, the Council 
believes that affirmative action pro
grams will best serve the goal of equal 
employment opportunity.

Respectfully submitted,
Harold R. Tyler, Jr.,

Deputy Attorney General and 
Chairman of the Equal Em
ployment Coordinating Coun
cil. •

M ichael H. Moskow,
Under Secretary of Labor.

Ethel Bent Walsh,
Acting Chairman, Equal Em

ployment Opportunity Com
mission.

R obert E. Hampton,
Chairman, Civil Service Com

mission.
Arthur E. Flemming, 

Chairman, Commission on Civil 
Rights.

Because of its equal employment op
portunity responsibilities under the 
State and Local Government Fiscal 
Assistance Act of 1972 (the revenue 
sharing act), the Department of the 
Treasury was invited to participate in 
the formulation of this policy state
ment; and it concurs and joins in the 
adoption of this policy statement.

Done this 26th day of August 1976.
R ichard Albrecht, 

General Counsel, 
Department of the Treasury.

Section 18. Citations. The official 
title of thesê guidelines is “Uniform 
Guidelines on Employee Selection 
Procedures (1978)”. The Uniform 
Guidelines on Employee Selection 
Procedures (1978) are intended to es
tablish a uniform Federal position in 
the area of prohibiting discrimination 
in employment practices on grounds of 
race, color, religion, sex, or national 
origin. These guidelines have been 
adopted by the Equal Employment 
Opportunity Commission, the Depart
ment of Labor, the Department of Jus
tice, and the Civil Service Commission.
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The official citation is:
“Section---- , Uniform Guidelines on

Employee Selection Procedure <1978);
43 F R ---- (August 25, 1978).”

The short form citation is:
“Section ---- , U.G.E.S.P. (1978); 43

F R ---- (August 25, 1978).” N
When the guidelines are cited in 

connection with the activities of one 
of the issuing agencies, a specific cita
tion to the regulations of that agency 
can be added at the end of the above 
citation. The specific additional cita
tions are as follows:
Equal Employment Opportunity Com
mission

29 CFR Part 1607 
Department of Labor 
Office of Federal'Contract Compliance 
Programs 

41 CFR Part 60-3 
Department of Justice 

28 CFR 50.14 
Civil Service Commission 

5 CFR 300.103(0
Normally when citing these guide

lines, the section number immediately 
preceding the title of the guidelines 
will be from these guidelines series 1- 
18. If a section number from the codi
fication for an individual agency is 
needed it can also be added at the end 
of the agency citation. For example, 
section 6A of these guidelines could be 
cited for EEOC as follows: “Section 
6A, Uniform Guidelines on Employee 
Selection Procedures (1978); 43 FR
---- , (August 25, 1978); 29 CFR Part
1607, section 6A.”

Eleanor Holmes Norton.
Chair, Equal Employment Op

portunity Commission
Alan K. Campbell,

Chairman, Civil Service Com
mission.

R ay Marshall,
' Secretary of Labor.

G riffin B. Bell,
Attorney General.

[FR Doc. 79-4258 Filed 2-8-79; 8:45 am]
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[6560-01-M ]
Title 40— Protection of Environment

CHAPTER I— ENVIRONMENTAL 
PROTECTION AGENCY

SUBCHAPTER D—WATER PROGRAMS

[FRL 1055-2]
PART 116— DESIGNATION OF 

HAZARDOUS SUBSTANCES

Amendment and Addition of 
Definitions

AGENCY: Environmental Protection 
Agency.
ACTION: Amendments to Final rule.
SUMMARY: On March 13, 1978, EPA 
published regulations under the Clean 
Water Act to control the discharge of 
hazardous substances. 43 FR 10474. 
Recent changes in the Clean Water 
Act require amendments to the defini
tions of “the Act” and “Discharge”, 
and the addition of the definition of 
“̂Otherwise subject to the Jurisdiction 
of the United States” in 40 CFR 116.3.
EFFECTIVE DATE: February 16, 
1979.
FOR FURTHER INFORMATION 
CONTACT:

Kenneth M. Mackenthun, Director, 
Criteria and Standards Division 
(WH-585), Office of Water Planning 
and Standards, U.S. Environmental 
Protection Agency, 401 M Street 
SW., Washington, D.C. 20460, (202) 
755-0100.

SUPPLEMENTARY INFORMATION: 
On March 13, 1978, the Environmental 
Protection Agency (“EPA”) published 
regulations under the Clean Water 
Act to control the discharge of hazard
ous substances (43 FR 10474). Part 116 
of those regulations designated 271 
substances as hazardous. Related regu
lations (Parts 117 through 119) were 
also published at that time but are 
subject to a revocation notice pub
lished concurrently with these amend
ments.

Recent amendments to the Clean 
Water Act (Pub. L. 95-576) require 
changes to two definitions and the ad
dition of one definition in Part 116. 
The term “The Act” must be defined 
to include the amendments contained 
in Pub. L. 95-576. The term “Dis
charge” must be redefined to conform 
with the amended definition, which 
excludes certain discharges permitted 
under section 402 of the Act. EPA is 
proposing regulations today which set 
forth in detail those discharges which 
are subject to the reporting require
ments, and civil penalty and clean-up 
cost liabilities under section 311 of the 
Act. Finally, the statutory amend-
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ments require that the term “Other
wise subject to the jurisdiction of the 
United States” be defined.

EPA finds good cause to make the 
amendments effective immediately. 
First, the amendments are technical in 
nature in that they merely conform 
the definitions in the regulations to 
those in the statute. The statutory 
amendments were in no way intended 
to affect the designation of 271 sub
stances as hazardous. (.See statement 
of Senator Stafford, Congressional 
Record at S19259 (October 14, 1978).) 
Second, the definitional changes will 
not affect regulated parties until regu
lations setting forth the reportable 
quantity for each substance are pro
mulgated and made effective. EPA is 
further amending Part 116 today in 
this same F e d e r a l  R e g i s t e r  to add the 
28 hazardous substances which were 
proposed on March 13, 1978, 43 FR 
10506.

Dated: February 8, 1979.
D o u g l a s  M . C o s t l e , 

Administrator.
§ 116.3 [Amended]

The definitions of “The Act” and 
“Discharge” in § 116.3 of Part 116, 
Subchapter D, Chapter I, Title 40 of 
the Code of Federal Regulations are 
amended to read as follows:

“The Act” means the Federal Water 
Pollution Control Act, as amended by 
the Federal Water Pollution Control 
Act Amendments of 1972 (Pub. L. 92- 
500), and as further amended by the 
Clean Water Act of 1977 (Pub. L. 95- 
217), 33 U.S.C. 1251 etseq., and as fur
ther amended by the Clean Water Act 
Amendments of 1978 (Pub. L. 95-576);

“Discharge” includes, but is not lim
ited to, any spilling, leaking, pumping, 
pouring, emitting, emptying or dump
ing, but excludes (A) discharges in 
compliance with a permit under sec
tion 402 of this Act, (B) discharges re
sulting from circumstances identified 
and reviewed and made a part of the 
public record with* respect to a permit 
issued or modified under section 402 of 
this Act, and subject to a condition in 
such permit, and (C) continuous or an
ticipated intermittent discharges from 
a point source, identified in a permit 
or permit application under section 
402 of this Act, which are caused by 
events occurring within the scope of 
relevant operating or treatment sys
tems;

The definition of “Otherwise subject 
to the jurisdiction of the United 
States” is added to § 116.3 of Part 116, 
Subchapter D, Chapter I, Title 40 of 
the Code of Federal Regulations and 
reads as follows:

“Otherwise subject to the jurisdic
tion of the United States” means sub
ject to the jurisdiction of the United 
States by virtue of United States citi

zenship, United States vessel docu
mentation or numbering, or as pro
vided for by international agreement 
to which the United States is a party.

[FR Doc. 79-4886 Filed 2-15-79: 8:45 am]

[6560-01-M ]

[FRL 1055-3]
PART 116— DESIGNATION OF 

HAZARDOUS SUBSTANCES

Designation of 28 Substances
AGENCY: Environmental Protection 
Agency.
ACTION: Final rulemaking.
SUMMARY: The Agency by issuing 
this regulation designates 28 materials 
as hazardous substancés pursuant to 
section 311 of the Clean Water Act (33 
USC 1251 et seq.). Designation of these 
28 substances was proposed on March 
13, 1978 (43 FR 10506) and these sub
stances are an addition to the 271 haz
ardous substances designated on 
March 13, 1978 (43 FR 10474).
EFFECTIVE DATE: Immediately.
FOR FURTHER INFORMATION 
CONTACT:

Kenneth M. Mackenthun, Director, 
Criteria and Standards Division 
(WH-585), Environmental Protec
tion Agency, 401 M Street, S.W., 
Washington, D.C. 20460, (202) 755- 
0100.

SUPPLEMENTARY INFORMATION: 
On March 13, 1978, the Administrator 
of the Environmental Protection 
Agency published final regulations (43 
FR 10474-10506) to control the dis
charge of hazardous substances. Those 
regulations are Part 116 which desig
nated 271 substances as hazardous; 
Part 117 which determined the remov
ability of the substances; Part 118 
which determined harmful quantities; 
and Part 119 which established the 
units of measurement and rates of 
penalties for the substances. The ef
fective dates were to have been June 
12, 1978, except for vessels which were 
to have had an effective date of Sep
tember 11, 1978.

Concurrent with that final rulemak
ing, the Administrator on March 13, 
1978, published proposed regulations 
that amended the final regulations in 
the following manner: added 28 sub
stances to the designation list of Part 
116; determined in Part 117 that none 
of the substances were removable; de
termined in Part 118 the harmfhl 
quantities of the substances; and es
tablished in Part 119 units of measure
ment and rates of penalty for the sub
stances. Proposed designation was 
based on acute toxicity to aquatic or-
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ganisms (see discussion 43 PR 10474- 
10479),

Prior to their effective date the haz
ardous substances regulations were 
challenged in several law suits. On 
August 4, 1978, Part 117 and Part 118 
were invalidated by order of a Federal 
District Court. See Manufacturing 
Chemists Association, et at v. Costle et 
at, 455 F. Supp. 968 (W.D. La., 1978). 
Part 116 was not affected by the 
ruling. On November 2, 1978, Congress 
amended section 311 of the Clean 
Water Act by the enactment of P.L. 
95-576 which provided, among other 
things, that the Agency no longer be 
required to make determinations of re
movability or units of measurement. 
The requirement for determination of 
harmful quantity was changed to de
terminations of quantities “which may 
be harmful.” The Agency in this F e d 
era l  R e g i s t e r  revokes Parts 117, 118, 
and 119, and is proposing a new Part 
117 implementing the amended stat
ute, including reportable quantities for 
these 28 substances.

C o m m e n t s

Interested persons were given until 
May 12, 1978 to submit written com
ments on all aspects of the proposed 
rulemaking. Eleven letters were re
ceived in response to this notice, a 
number dealing with the hazard cate
gorization (reportable quantities) de
terminations which are being repro
posed today. Review of these com
ments resulted in the following analy
sis.

1. Toxicological selection criteria 
and hazard categorization. Several 
commentors questioned the scientific 
data upon which selection of the sub
stances was based and asked either 
that certain substances be deleted 
from the list or that the assigned 
hazard category be changed.

(a) One commentor asked that pro
pylene oxide be deleted from the list 
because its 96-hour LC50 (the concen
tration of a substance which is lethal 
to one-half of a population of test or
ganisms in 96 hours) to aquatic organ
isms is greater than 1,000 mg/1 (milli
grams per liter). This same commentor 
requested that the hazard category of 
2,4,5-T (amines and salts) be changed 
from “B” to “C”.

Although the 96-hour LC50 of pro
pylene oxide varies among species,

propylene oxide has been shown to 
have a 96-hour LC50 of 215 mg/1 to 
bluegill, and therefore meets the 
Agency’s toxicological selection crite
ria. It will therefore be retained on the 
list. No information was provided to 
support the request that the hazard 
category of 2,4,5-T be changed. Based 
on its 48-hour LC50 of 1 mg/1 to blue- 
gills, 2,4,5-T remains in Category B.

(b) One comment letter requested 
that the hazard classification of trich
loroethylene be changed from “C” to 
“D”. The commentor cited one author
ity as establishing the 96-hour LC50 
for trichloroethylene for an unnamed 
aquatic species at 100 to 1,000 mg/1, 
and another as stating that 96 mg/1 
trichloroethylene had no effect on 
Daphnia after 48 hours.

Although acute toxicity varies 
among species, trichloroethylene has a 
96-hour LC50 of 16' mg/1 for dab, a 
type of flatfish. The Agency believes 
that this justifies retention of the “C” 
classification for trichloroethylene. *

(c) One commentor stated that it 
was improper to designate trichlor
oethylene (TCE) as a hazardous sub
stance without also designating 1,1,1- 
trichloroethane (methyl chloroform) 
and perchloroethylene (PCE). The 
commentor stated that all three of 
these compounds are used in solvent 
degreasing processes, and are essen
tially similar with respect to toxicity 
to aquatic species.

The Agency recognizes that not all 
potentially hazardous substances have 
been designated. EPA is continuing to 
review additional substances, and is 
considering expansion of the selection 
criteria used in designating hazardous 
substances. Trichloroethylene meets 
the existing selection criteria; it will be 
maintained as a designated hazardous 
substance. Both perchloroethylene 
and methyl chloroform along with 
other highly chlorinated organic com
pounds will receive careful scrutiny in 
the process for possible designation as 
hazardous substances.

(d) One comment letter stated that 
speciation of the silver in silver nitrate 
may seriously condition toxicity of the 
compound and lead to errors in calcu
lations of lethal concentrations. It was 
also stated that total silver determina
tions may not be true indicators of 
ionic silver concentrations.

The Agency recognizes that molecu
lar species determination can affect

the determination of lethal concentra
tions of many'compounds. This fact is 
not peculiar to silver nitrate, and 
cannot serve as a basis for rejecting 
toxicity information.- Therefore, silver 
nitrate is retained on the list.

(e) One commentor requested that 
both silver nitrate and di-n-butyl 
phthalate be assigned to lower hazard 
categories, but did not provide data to 
support the request.

The Agency has data that show 96 
hour LC50’s fathead minnows of 1.30 
mg/1 for n-butyl phthalate, and 0.1 
mg/1 for silver nitrate. The Agency be
lieves that these data support reten
tion of n-butyl phthalate in the “B” 
category and silver nitrate in the “X” 
category. |

(f) One commentor suggested that 
silver nitrate be deleted from the list 
on the basis that its high cost ($150/ 
lb) would assure little or no discharge, 
since it would be handled more care
fully than less expensive substances.

Silver nitrate meets the toxicological 
selection criteria and will be retained 
as a hazardous substance. Discharge 
potential screening criteria (including 
consideration of cost) were used by the 
Agency in its initial designation of 271 
substances as hazardous, but it was 
specifically noted that such criteria 
did not preclude subsequent designa
tions of substances initially not desig
nated,

2. General comments, (a) One com
mentor suggested that no new sub
stances be designated until additional 
criteria are developed.

The Agency believes that the selec
tion process should be continuous with 
substances added as data become avail
able. Meanwhile, the selection criteria 
will be expanded. It would not be in 
the best interest of either the public, 
the Agency or industry if the list were 
held static until additional selection 
criteria were developed.

(b) One commentor stated that the 
natural formation of hydrogen sulfide 
in landfills, swamps, and other natural 
or non-industrial sources," and its 
leaching into ground and surface 
waters constitute a much more serious 
hazard to the environment than its 
discharge from commercial and indus
trial- sources. The economic conse
quences of controlling hydrogen sul
fide discharges from these non-indus
trial sources were also noted by the 
commentor.
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The Agency is aware that hazardous 
substances may pose environmental 
hazards through means other than 
discharge subject to section 311. The 
fact that a substance occurs naturally 
does not preclude its designation as a 
hazardous substance if it meets the 
Agency’s toxicological selection crite
ria. ,

Dated: February 8. 1979.

D o u g l a s  M. C o s t l e .
Administrator.

Amend Table 116.4A—List of Haz
ardous Substances, in alphabetical 
order, by the addition of the following 
substances with their CAS numbers, 
synonyms and isomers:
§ 116.4 Designation of hazardous sub

stances.
*  *  *  *  *

: V  : ; . _ _  -r y - -  -v  ^  v

Common Name CAS No. Synonyms Isomers CAS No.

Adipic acid........
n-bntyl phthalate.......

Carbofuran...............
Carbon tetrachloride

Crotonaldehyde........

Dichlorobenzene......

Dichloropropane......

Dichloropropene...................

Dichloropropene- 
dichloropropane (mixture). 

Dinitrotoluene.......................

Epichlorohydrin....
Ethylene dibromide

Ethylene dichloride.............

Hexachlorocyclopentadiene.. 
Hydrogen sulfide....................

Kepone.......... :.......................

Mercaptodimethur...............
Nitrotoluene..........................

124049 Hexanedioic acid 
84742 1.2-benzenedicarboxylic acid, dibutyl 

iester. dibutyl phthalate.
1563662 Fiiradan

56235 Tetrachloromethane
Perchloromethane 

4170303 2-bUtehal

25321226
propylene aldehyde

..............  O rth o ..........

..............  P a r a ............
26638197 .......... . 1,1.................

1,2......... ........
1,3................

26952238 ............ 1,3.................
2,3................

8003198

25321146

D-D m ixture  
Vidden D

................2,4........ .........
2,6................
3,4.................

106898 -chloropropylene oxide 
106934 1,2-dibromoethane 

acetylene dibromide 
sym-dibromoethylene 

107062 1,2-dichloroethane 
sym-bichloroethane 

77474 Perchlorocyclopentadiene
7783064 Hydrosulfuric acid 

sulfur hydride
143500 Chlordecdne l,la,3,3a,4,5,5,5a,5b,6-de- 

cachlorooctahydro-1,3,4-metheno- 
2H-cyclobuta(cd >pentalen-2-one.

2032657 Mesurol
1321126 ...'........... ................................................ Ortho.

. Meta..
Para...

95501
106467
78999
78875

142289
542756
78886

121142
606202
610399

88722
99081
99990

Propargite................... ........ . 2312358 Omite
Propylene oxide..................... 75569 Propene oxide
Silver nitrate.........................  7761888 Nitric acid silver

(1 +). salt 
lunar caustic

2,4.5-T amines........................ 6369966 Acetic acid (2,4,5-trichlorophenoxy)-
co m p o u n d  w ith  N .N -d im eth y lm e th - 
a n a m in e  (-1:1).

6369977 Acetic acid (2,4,5-trichlorophenoxy)- 
compound with N-methylmethana 
mine (1:1).

1319728 Acetic acid (2,4,5-trichlorophenoxy)- 
compound with l-amino-2-propanol 
( 1: 1).

3813147 Acetic acid (2,4,5-trichlorophenoxy)- 
compound with 2.2'2"-nitrilotris 
[ethanbi] (1:1).

2.4.5- T salts......... ..................  13560991 Acetic acid (2,4.5-trichlorophenoxy)-
sodium salt.

2.4.5- TPacid........ ...... ........... 93721 Propanoic acid 2-(2.4.5-trichlorophen-
oxy).

2.4.5- TP esters.................  32534955 Propanoic acid. 2-(2.4.5-trichloro-
phenoxy)-. isooctyl ester.

Thallium sulfate.................... 10031591
7446186

Trichloroethylene................. 79016 Ethylene trichloride
Vinylidene chloride...............  75354 1,1-dichloroethylene

1.1 -dichloroethene

[PR Doc. 79-4887 FiledT2-15-79; 8:45 am]
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[6560-01-M ]

[FRL 1055-1]

PART 117— DETERMINATION OF RE
MOVABILITY OF HAZARDOUS 
SUBSTANCES

PART 118— DETERMINATION OF 
HARMFUL QUANTITIES FOR HAZ
ARDOUS SUBSTANCES

PART 119— DETERMINATION OF 
UNITS OF MEASUREMENT AND  
RATES OF PENALTY FOR HAZARD
OUS SUBSTANCES

Revocation of Regulations
AGENCY: Environmental Protection 
Agency.
ACTION: Revocation of Regulations.
SUMMARY: The Environmental Pro
tection Agency hereby revokes all of 
40 CFR Parts 117, 118, and 119. These 
regulations, dealing with the discharge 
of hazardous substances, were promul
gated on March 13, 1978 (43 FR 10488-
10505) pursuant to section 311 of the 
Clean Water Act (33 U.S.C. 1321). 
These Parts are being removed be
cause section 311 of the Clean Water 
Act has been amended by Pub. L. 95- 
576. This new law no longer requires 
the agency to make determinations of 
removability and of quantities that 
will be harmful, or to establish units 
of measurement.
EFFECTIVE DATE: Immediately.
FOR FURTHER INFORMATION 
CONTACT:

Kenneth M. Mackenthun, Director, 
Criteria and Standards Division 
(WH-585), Office of Water Planning 
and Standards, U.S. Environmental 
Protection Agency, 401 M Street 
S.W., Washington D.C. 20460, (202) 
755-0100.

SUPPLEMENTARY INFORMATION: 
On March 13, 1978, the Environmental 
Protection Agency (“EPA”) issued reg
ulation under the Clean Water Act to 
control the discharge of hazardous 
substances. (43 FR 10474). Part 116 in 
Title 40 designated 271 substances as 
hazardous; Part 117 determined the 
removability of each of these sub
stances; Part 118 determined the 
harmful quantify for each substance; 
and Part 119 set forth the Agency’s 
determination of units of measure

ment and rates of penalty for each 
hazardous substance.

Prior to their effective date, the reg
ulations were challenged in several law 
suits. One such suit resulted in an 
Order declaring EPA’s determination 
of removability (Part 117) and harm
ful quantities (Part 118) invalid and 
resulted indirectly in the invalidation 
of the determinations of units of mea
surement and rates of penalty (Part 
119). Part 116 was not affected by the 
Court’s action. See Manufacturing 
Chemists Association, et at. v. Costle, 
et al., 455 F. Supp. 968 (W. D. La., 
1978).

In November, 1978, Section 311 of 
the Clean Water Act was amended by 
Pub. L. 95-576. The amended statute 
no longer requires the Agency to make 
determinations of removability or 
units of measurement, and Parts 117 
and 119 are therefore revoked and will 
not be repromulgated. The method of 
determining reportable quantities, for
merly termed “harmful quantities”, 
has been greatly simplified by the 
recent amendment. Reportable quanti
ties are being reproposed (as new Part 
117—Determination of Reportable 
Quantities for Hazardous Substances) 
concurrently in this F e d e r a l  R e g i s t e r .

Today, Part 116 (Designation of Haz
ardous Substances) is amended to des
ignate as hazardous substances the 28 
substances proposed on March 13, 
1978 (43 FR 10506), as well as make 
certain changes required by the recent 
statutory amendments. In addition, 
EPA is also issuing an Advance Notice 
of Proposed Rule Making to solicit 
comments regarding the Agency’s 
intent to expand the criteria for desig
nating substances as hazardous.

This revocation shall be effective im
mediately. In 40 CFR, the following 
parts are revoked:
PART 117— DETERMINATION OF RE

MOVABILITY OF HAZARDOUS 
SUBSTANCES [REVOKED]

PART 118— DETERMINATION OF 
HARMFUL QUANTITIES FOR HAZ
ARDOUS SUBSTANCES [REVOKED]

PART 119— DETERMINATION OF 
UNITS OF MEASUREMENT AND  
RATES OF PENALTY FOR HAZARD
OUS SUBSTANCES [REVOKED] 
Dated: February 8,1979.

D o u g l a s  M . C o s t l e , 
Administrator.

[FR Doc. 79-4890 Filed 2-15-79; 8:45]
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[6560-01-M ]

ENVIRONMENTAL PROTECTION 
AGENCY

[40 CFR Port 116]

[FRL 1055-4]

HAZARDOUS SUBSTANCES 

Proposed Expansion of Criteria for Designation

AGENCY: Environmental Protection 
Agency.
ACTION: Advance Notice of Proposed 
Rulemaking.
SUMMARY: The U.S. Environmental 
Protection Agency (“EPA”) is hereby 
issuing an Advance Notice of Proposed 
Rulemaking (ANRP) to consider ex
pansion of the criteria for designating 
hazardous substances. Regulations es
tablishing the initial selection criteria 
were promulgated on March 13, 1978 
(43 FR 10474) pursuant to section 311 
of the Clean Water Act (33 U.S,C. 
1321). EPA is considering the expan
sion of the selection criteria to include 
several new selection factors.
DATE: Comments must be received on 
or before May 17,1979.
ADDRESS: Send comments to Criteria 
and Standards Division (WH-585) U.S. 
Environmental Protection Agency, 401 
M Street, S.W. Washington, D.C. 
20460.
POR FUTHER INFORMATION 
CONTACT:

Kenneth-M. Mackenthun, Director 
Criteria and Standards Division 
(WH-585) U.S. Environmental Pro
tection Agency 401 M Street, S.W. 
Washington, D.C. 20460 (202) 755- 
0100.

SUPPLEMENTARY INFORMATION: 
On March 13, 1978, EPA promulgated 
regulations designating 271 substances 
as hazardous (43 FR 10474, 40 CFR 
Part 116). At that same time EPA pro
posed the designation of 28 additional 
substances as hazardous (43 FR
10506). Designation was based on their 
acute toxicity to aquatic animals. 
However, in that publication the 
Agency recognized that substances 
may -present an imminent and substan
tial danger to the public health for 
reasons other than acute aquatic tox
icity. As stated in the preamble to the 
March 13, regulations (at 10477): 
“* * * the Agency will seek to expand 
both the selection criteria and the list 
of designated hazardous substances in 
the months ahead. The Agency sup
ports the general comcept that episod
ic discharges of substances that bioac
cumulate to cause subsequent damage 
to an organism or its predator, or of 
substances that have been shown to be 
carcinogenic, mutagenic, or terato

genic are discharges of hazardous sub
stances. The Agency will undertake ef
forts immediately to revise the selec
tion criteria and to expand the list of 
hazardous substances to include such 
materials.”

The Agency therefore now gives 
notice that it is considering expansion 
of the selection criteria for hazardous 
substances to include several chronic 
and long-term effects; these would in
clude such factors as carcinogenicity, 
mutagenicity, teratogenicity, bioaceu- 
mulative effects, synergistic and an
tagonistic chemical effects, and radio
activity. The Agency is particularly in
terested in receiving comments on the 
practicality and necessity of including 
in future designations such long-term 
and chronic effects as specified above, 
as well as the practicality and desir
ability of any additional factors that 
may be necessary to identify those 
substances the discharge of which pre
sents an imminent and substantial 
danger to the public health or welfare, 
including, but not limited to fish, 
shellfish, wildlife, shorelines and 
beaches.

EPA recognizes that the issues sur
rounding chronic toxicity do not lend 
themselves to easy decisions. For in
stance, the issue of whether and to 
what degree a substances poses a car
cinogenic risk is pn the frontier of sci
entific knowledge, and subject to 
debate and disagreement. EPA is con
sidering designating substances as haz
ardous when there is a risk of chronic 
toxicity to an aquatic organism, to its 
consumer, or to the consumer of the 
water which contains the hazardous 
substance. This position appears ap
propriate since (1) designation cannot 
await final resolution of the on-going 
scientific debate; (2) the Agency has a 
duty to protect health and the envi
ronment, a duty which is preventative 
and precautionary; and (3) designation 
does not prohibit manufacture, use, or 
transportation, but rather prohibits 
discharges and requires prompt notifi
cation and mitigation of discharge. 
Further, while the 271 substances that 
were identified in the March 13, 1978, 
F e d e r a l  R e g i s t e r  as hazardous were 
designated on the basis of acute toxic
ity data, the Agency recognizes that a 
discharge of a hazardous substance 
with a chronic toxicity hazard may 
present an imminent and substantial 
danger to individuals at a time subse
quent to the discharge event. Accord
ingly, the Agency desires information 
on those factors that may relate dis
charges of hazardous substances to 
the later appearance of debilitating 
chronic effects.

EPA intends to make use of toxicity 
data gathered in developing water 
quality criteria and other reguations 
for toxic pollutants, under section 307 
of the Act. Moreover, the Agency may

consider the partial or full adoption of 
criteria, and lists of materials identi
fied thereunder, which have been de
veloped for specific purposes by other 
agencies or organizations. For exam
ple, OSHA has published a list of ma
terials it considers to be human car
cinogens. EPA will examine this and 
other appropriate lists in determining 
which criteria are appropriate for use 
in designating substances as hazard
ous.

R e q u e s t  f o r  C o m m e n t s

Our intent is to consider substances 
which are carcinogenic, mutagenic, 
teratogenic, radioactive and which 
bioaccumulate in animal tissue to 
cause chronic toxic effects. Sugges
tions and comments are therefore in
vited regarding the manner in which 
selection criteria might be expanded 
to include such effects, as well as what 
additional effects or factors should be 
added to the selection criteria. Toward 
this end, responses and comments to 
the following specific questions are re
quested.

(1) What is the appropriate basis for 
designating a carcinogen, mutagen or 
teratogen as a hazardous substance?

(2) How should reportable quantities 
be defined for carcinogens, mutagens 
or teratogens?

(3) What bioaccumulation factor 
(i.e., ratio of a substance’s concentra
tion in animal tissue to that in the ani
mal’s environment) is appropriate for 
the designation of a substance as haz
ardous?

(4) How should reportable quantities 
be defined for bioaccumulative sub
stances?

(5) How should the radioactive prop
erties of a substance be considered in 
designating hazardous substances?

(6) How should reportable quantities 
be determined for radioactive sub
stances?

(7) What mechanism should be used 
to define reportable quantities of haz
ardous substances for the phenomena 
of synergism and antagonism between 
chemical entities?

(8) What additional hazardous ef
fects need be considered?

(9) What should be the basis for de
fining substances exhibiting these ef
fects? A

(10) How should reportable quanti
ties be defined for these substances?

Comments or suggestions other than 
those specifically requested will be ap
preciated.

EPA will carefully consider all 
timely public comments before devel
oping a notice of proposed rulemaking 
on amendments to 40 CFR Part 116.

D o u g l a s  M . C o s t l e .
Administrator.

Dated: February 8, 1979.
[FR Doc. 79-4889 Filed 2-15-79; 8:45 ami
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[40 CFR Part 117]

[FRL 1055-5]

HAZARDOUS SUBSTANCES

D eterm ination o f R eportable Q uantities

AGENCY: Environmental Protection 
Agency.
ACTION: Proposed rulemaking.
SUMMARY: On March 13, 1978, EPA 
published regulations under the Clean 
Water Act regarding the discharge of 
hazardous substances. (43 FR 10474.) 
Subsequent litigation and amend
ments to the Clean Water Act make it 
necessary to revoke portions of those 
regulations and propose new regula
tions. These regulations should be 
read in conjunction with Part 116- 
Designation of Hazardous Substances, 
promulgated March 13, 1978 (43 FR 
10474-10488) and amended today in 
this F e d e r a l  R e g i s t e r .

DATE: Comments on th fi  proposal 
will be received until March 19,1979.
ADDRESS: Send comments to the Cri
teria and Standards Division (WH- 
585), Office of Water Planning and 
Standards, EPA 401 M Street, SW., 
Washington, D.C. 20460.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Kenneth M. Mackenthun, (202)
755-0100.

SUPPLEMENTARY INFORMATION:

P u r p o s e  o f  R e g u l a t i o n s

On March 13, 1978, the Environmen
tal Protection Agency (“EPA”) issued 
regulations under the Clean Water 
Act to control the discharge of hazard
ous substances. (43 FR 10474.) Part 
116 in Title 40 designated 271 sub-* 
stances as hazardous; Part 117 deter
mined the removability of each of 
these substances; Part 118 determined 
the harmful quantity for each sub
stance; and Part 119 set forth the 
Agency’s determination of units of 
measurement and rates of penalty for 
each hazardous substance. On the 
same day, EPA proposed regulations 
designating an additional 28 sub
stances as hazardous; these regula
tions are being promulgated today 
along with this proposal.

Prior to their effective date, the reg
ulations were challenged in several law 
suits. One such suit resulted in an 
Order declaring EPA’s determinations 
of removability (Part 117) and harm
ful quantities (Part 118) invalid and 
resulted indirectly in the invalidation 
of the determinations of units of mea
surement and rates of penalty (Part 
119). The designation of hazardous 
substances (Part 116) was not affected

by the Court’s action. See Manufactur
ing Chemists Association, , et al. v. 
Costle, et al., 455 F. Supp. 968 (W. D. 
La., 1978).

On November 2, 1978, Section 311 of 
the Clean Water Act was amended by 
Pub. L. 95-576. The amended statute 
no longer requires the Agency to make 
determinations of removability or 
units of measurement for computing 
penalties. Therefore, Parts 117 and 
119 of the March 13, 1978, regulations 
are being revoked in a separate notice 
in this F e d e r a l  R e g i s t e r  and will not 
be repromulgated. The basis for deter
mining reportable quantities, fonnerly 
termed “harmful quantities”, has been 
greatly simplified by the recent 
amendment and, therefore, Part 118 
of the March 13, 1978, Regulations is 
also being revoked in this F e d e r a l  
R e g i s t e r . Reportable quantities are 
being reproposed at this time as a new 
Part 117.

The new Part 117 consists primarily 
of the following changes from the old 
Part 118. The definition section will be 
amended to include terms required by 
the recent statutory changes. The 
term “harmful quantity” has been 
changed to "reportable quantity”. 
Under the old statute, reporting and 
other requirements of section 311 were 
triggered by a discharge of a “harmful 
quantity” (old 311(b)(3), i.e., a quanti
ty which “will be harmful” at the 
“times, locations, circumstances and 
conditions” of discharge (311(b)(4)). 
The Louisiana District Court invali
dated the quantities promulgated in 
the March 13, 1978, regulations be
cause they were not predictive of 
actual harm in all instances.

The statutory amendment has 
changed the quantities which trigger 
the provisions of section 311 to quanti
ties which “may be harmful”, and de
leted the reference to specific circum
stances and conditions. The legislative 
history of the amendment makes it 
clear that in making this change, Con
gress intended that the determination 
of reportable quantities would not re
quire an assessment of actual harm in 
the variety of circumstances in which 
hazardous substances might be dis
charged. Rather, Congress intended 
that the determination be based on 
the chemical and toxic properties of 
the substance itself, not the circum
stances surrounding its release. The 
practical effect of this change is that 
reportable quantities need not be pre
dictive of the actual harm caused by 
particular discharges in individual cir
cumstances. Instead, reportable quan
tities need only be a rational general
ized prediction of those quantities 
which may be harmful. Congress con
templated that the Agency would re
issue regulations which contained the 
same “quantities” as those in the 
March 13 regulations. Thus, the duty

to notify authorities of a discharge is 
not dependent on a showing of actual 
harm; the degree of harm and other 
relevant factors are instead examined 
in assessing civil penalties.
M e t h o d  f o r  D e t e r m i n i n g  R e p o r t a b l e  

Q u a n t i t i e s

The designation of hazardous sub
stances to which reportable quantities 
are assigned was not affected by the 
1978 amendment to section 311. This 
fact was emphasized in the legislative 
history. This rulemaking designates as 
reportable- quantities the harmful 
quantities for the 271 hazardous sub
stances that Were promulgated (43 FR 
10493) and the 28 hazardous sub
stances that were proposed (43 FR
10507) on March 13,1978.

Toxicological data for individual 
substances used in determining repor
table quantities were derived from the 
compendium of information fact 
sheets entitled, Hazardous Substances 
Facts Sheets, 1977, which are available 
from the Environmental Protection 
Agency. In addition,., other primary 
sources of data were: “Water Quality 
Criteria”, Federal Pollution Control 
Administration, 1968, “Water Quality 
Criteria”, EPA, March 1973, and Qual
ity Criteria for Water, EPA 440/9-76- 
023, July 1976.

The reportable quantity of mixtures 
or solutions is considered additive 
based upon the proportions of the in
dividual elements or compounds as fol
lows: For a mixture or solution of sub
stance X substance Y and substance Z, 
etc., the weight of substance X dis
charged, is. divided by the reportable 
quantity of pure substance X, and so 
forth. Next the fractions so derived 
are added. If the total equals or ex
ceeds one, then the reportable quanti
ty of the mixture or solution has been 
equaled or exceeded. The discharger 
must report the total weight of the 
mixture discharged and the weights, 
to the best of his knowledge, of the in
dividual hazardous substances consti
tuted in the mixture.

At the time that the original section 
311 regulations were promulgated, the 
Agency responded to a number of com
ments regarding the method used for 
determining reportable quantities of 
both substances and mixtures of solu
tions. Reference is again made to 
those comments and replies (43 FR 
10474-10488).

Because of an error in data interpre
tation for one substance and the inad
vertent placement of two other sub
stances in incorrect categories, the 
Agency is changing the hazard catego
ry of three substances.

The decomposition products of phos
phorus pentasulfide were found to 
have been entered incorrectly in an 
earlier fact sheet; this resulted in that 
substance being incorrectly placed in
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hazard Category B. The decomposi
tion products were cited as phosphoric 
acid and sulfuric acid rather than 
phosphoric acid and hydrogen sulfide. 
The 96-hour LC50 toxicity of hydro
gen sulfide is 2.0 mg/1, which is within 
the toxicity range of Category B. The 
hazard category of phosphorus penta- 
sulfide is therefore changed from C to 
B.

Resorcinol was placed incorrectly in 
Category D. Based on its 96-hour LC50 
toxicity of 56.6 mg/1 it should have 
been in Category C. The hazard cate
gory of resorcinol is therefore changed 
from D to C.

Trichlorfon was placed incorrectly in 
Category X because an error was made 
in entering its acute toxicity in the 
fact sheet. The 96-hour LC50 of this 
substance is 51 mg/1 but was cited in 
the fact sheet as 0.051 mg/1. The 
hazard category of trichlorfon is 
therefore changed from X to C.

Both the fact sheets and list of haz
ardous substances have been changed 
as appropriate to reflect the foregoing.

A p p l i c a b i l i t y

Any owner, operator or person in 
charge of a vessel or an on-shore or 
off-shore facility which discharges a 
hazardous substance in reportable 
quantity: (1) must immediately notify 
the Federal Government and is sub
ject to criminal penalties for failure to 
do so (§311(bX5)); (2) is-subject to a 
civil penalty (§ 311(b)(6)); and (3) is 
liable for cleanup costs (§ 311(c) and
(f)). However, no civil or criminal pen
alty will be assessed for a discharge 
beyond the contiguous zone where the 
owner, operator or person in charge is 
not otherwise subject to the jurisdic
tion of the United States.

The general applicability of the reg
ulations being proposed today does not 
vary a great deal from the coverage of 
the regulations promulgated on March 
13, 1978. As a result of the amendment 
however, these regulations explain in 
greater detail when a discharge from a 
NPDES permitted facility is excluded 
from section 311 coverage. These ex
clusions are discussed in greater detail 
under the following heading “Applica
bility to Discharges from Facilities 
with National Pollutant Discharge 
Elimination System (NPDES) per
mits”.

In addition, a determination regard
ing one class of discharges that was 
originally excluded from coverage 
under the old regulations is being re
served pending further Agency consid
eration. More information is provided 
below in “Applicability to Discharges 
Associated With Dredging and Filling 
Activities”.

As a result of the amendment to sec
tion 311 the Agency also feels it neces
sary to more explicitly address the ap
plicability of these regulations to Pub
licly Owned Treatment Works

FEDERAL

PROPOSED RULES

(POTWs) and discharges which may 
enter navigable waters after passing 
through a sewer system. This is dis
cussed in more detail below under the 
heading “Applicability to Discharges 
From Publicly Owned Treatment 
Works and Their Users”.

The Agency received a comment 
that some substances are discharged 
for the purpose of extinguishing fire, 
or providing mandatory tests or serv
ices to a fire prevention system. Since 
none of the substances identified in 
this regulation was involved, EPA has 
not provided an exclusion for such dis
charges. However, the Agency requests 
comments concerning any discharges, 
which might be in the public interest 
and therefore be candidates for a spe
cific exemption from these regula
tions.

The Administrator of the Environ
mental Protection Agency may allow 
the discharge of a substance above the 
reportable quantity on a case by case 
basis. This will only occur when sig
nificant evidence has been provided to 
show the Administrator that the dis
charge will occur in connection with 
research or demonstration projects re
lating to the prevention, removal, con
trol or abatement of hazardous sub
stances, and that the results of the 
study will outweigh the environmental 
hazard created as a result of the dis
charge (as provided for in section 
104(i) of the Clean Water Act).

A p p l i c a b i l i t y  To D is c h a r g e s  F r o m
F a c i l i t i e s  W i t h  N a t i o n a l  P o l l u t 
a n t  D is c h a r g e  E l i m i n a t i o n  S y s t e m

(NPDES) P e r m i t s

A new section has been added con
cerning the applicability of these regu
lations to discharges of hazardous sub
stances from point sources with 
NPDES permits issued under section 
402 of the Clean Water Act.

1. Legislative history. Under the old 
statute, it was unclear whether and to 
what extent discharges from facilities 
with NPDES permits were subject to 
the provisions of#ection 311.. In 1978, 
Congress acted to clarify this ambigu
ity. Senator Stafford, a principal spon
sor of the amendment to section 311, 
explained the general nature of the 
changes, “* * * we are attempting to 
draw a line between the provisions of 
the act under sections 301, 304, 402 
regulating chronic discharges and 311 
dealing with spills. At the extremes it 
is relatively easy to focus on the dif
ference but it can become complicated. 
The concept can be summarized by 
stating that those discharges of pollut
ants that a reasonable man would con
clude are associated with permits, 
permit conditions, the operation of 
treatment technology and permit vio
lations would result in 402/309 sanc
tions; those discharges of pollutants

that a reasonable man would conclude 
are episodic or classical spills not in
tended or capable of being processed 
through the permitted treatment 
system and outfall would result in the 
application of section 311.”

More specifically, Senator Stafford 
related that “the changes make it 
clear that discharges, from a point 
source permitted under section 402, 
which are associated with manufactur
ing and treatment, are to be regulated 
under sections 402 and 309. ‘SpilF situ
ations will be subject to section 311, 
however, regardless of whether they 
occur at a facility with a 402 permit.”

2. Legislative amendment. The No
vember 2, 1978 amendment to the 
Clean Water Act (Pub. L. 95-576) set 
forth three types of discharges of haz
ardous substances which will be sub
ject to sections 402 and 309 of the 
Clean Water Act and excluded from 
section 311 liability. The three cases 
excluded are (1) discharges in compli
ance with a permit under section 402 
of the Act, (2) discharges resulting 
from circumstances identified and re
viewed and made a'part of the public 
record with respect to a permit issued 
or modified under section 402 of the 
Acf, and subject to a condition in such 
permit, and (3) continuous or antici
pated intermittent dischargers from a 
point source, identified in a permit or 
a permit application under section 402 
of the Act, which are caused by events 
occurring within the scope of relevant 
operating or treatment systems. These 
excluded discharges are exempted 
from the reporting requirements, civil 
penalties, and clean-up cost liabilities 
under section 311 and are instead sub
ject to sections 402 and 309 of the Act.

3. Summary of Exclusions from Sec
tion 311. Congress developed several 
concepts for distinguishing between 
discharges subject to section 311 and 
those subject to sections 402 and 309. 
At one end of the spectrum are dis
charges clearly subject to section 311, 
such as episodic events or classic spills 
not intended or capable of being proc
essed through a treatment system. Ex
amples would include on-site industri
al spills such as truck or rail accidents, 
or substantial or large scale failures or 
ruptures of containers or vessels.

At the other extreme, and clearly 
subject to sections 402 and 309, are 
chronic discharges of process wastes 
from a 402 permitted source which are 
in compliance with an effluent limita
tion specifically applicable to the haz
ardous substance discharged. Such 
chronic discharges are exempted from 
section 311 by the first exclusion.

The second and third exclusions are 
designed to address those discharges 
falling between these relatively clear 
extremes. The second exclusion deals 
with discharges which result from cir
cumstances identified and considered 
at the time a permit was written and
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which are subject to a condition in a 
permit. Such circumstances could in
cluded chronic process waste dis
charges or tank ruptures, provided 
that the permit includes conditions to 
prevent or contain the discharge or 
eliminate or abate the substance prior 
to discharge (for example a holding 
pond to contain the materials dis
charged from a tank rupture and a 
system to treat the contained sub
stance over time).

The third exclusion reflects Con
gress recognition that many existing 
permits do ndt contain “conditions” 
regulating hazardous substances, even 
for discharges which are clearly proc
ess related and chronic rather than 
spill-type situations. Chronic process 
related discharges from a permitted 
source will be exempt from the provi
sions of section 311 until the permit
ted source has the opportunity to 
submit information concerning haz
ardous substances during the next 
scheduled permit reissuance or revi
sion.

The final exclusion also exempts an
ticipated periodic discharges which are 
caused by events occurring within the 
scope of the source’s operating or 
treatment system. Such anticipated 
events which result in continuous or 
intermittent discharges would be sub
ject to sections 402 and 309.

Each of the exclusions is explained 
in greater detail below:

4. Discussion of Exclusion 1. In some 
cases, permit effluent limitations rep
resenting an appropriate waste treat
ment technology level exceed the sec
tion 311 reportable quantity for a haz
ardous substance. Thus, a permittee 
may be in compliance with his permit 
while discharging a hazardous sub
stance in amounts greater than the re
portable quantity. Under these regula
tions, if a discharge is in compliance 
with a permit issued under section 402, 
there is an automatic exclusion from 
section 311. The permit must contain 
an effluent limitation specifically ap
plicable to the hazardous substance 
discharged in order to qualify for this 
exclusion. Spills, leaks, or other dis
charges which are not specifically ad
dressed by an effluent limitation in 
the permit, unless covered by one of 
the other exclusions, will be subject to 
section 311, including requirements for 
Spill Prevention Control and Counter
measure (SPCC) plans (40 CFR Parts 
112 and 151).

5. Discussion of Exclusion 2. Some 
discharges of hazardous substances 
from permitted facilities result from 
circumstances identified and consid
ered in the issuance of a permit, but 
which not be subject to specific efflu
ent limitations. The second exclusion 
addresses these situations, and is avail
able if the source and amount of the 
substance to be discharged is identi

fied and made a part of the public 
record, and if the discharge can be 
eliminated or abated by a treatment 
system and/or a best mamagement 
practice. Best management paractices 
as authorized by section 304(e) of the 
Act, are operating methods or proce
dures to prevent or minimize the po
tential for the discharge of toxic or 
hazardous substances from processes 
ancillary to the industrial manufactur
ing or treatment process.

In order to make discharges “part of 
the public record,” the permit applica
tion must specifically identify the sub
stances discharged, the estimated 
amount of each substance discharged, 
and the origin or source of the dis
charge. The Agency recognizes that 
there may be problems in estimating 
the amounts of the substances to be 
discharged due to dissociation of cer
tain compounds and inadequate ana
lytical testing methods. In revising the 
NPDES application and instructions, 
these issues will be addressed in more 
detail; however, it is anticipated that 
“best estimates” will be acceptable.

Secondly, the NPDES permit'must 
contain best management practices re
quirements for controlling such dis
charges and/or effluent limitations 
specifically limiting the substance dis
charged. The permittee must demon- 
trate in the permit application that 
the identified substances will be treat
ed either by on-site auxiliary treat
ment systems separate and apart from 
the treatment systems treating the 
permittee’s normal discharge, or by 
treatment systems treating the per
mittee’s normal discharge which have 
been specifically designed and operat
ed to treat the types and amounts of 
these substances. If discharges from 
events such as industrial spills (e.g., 
tank ruptures) are to be excluded from 
section 311, the treatment system 
must be sufficent to handle the maxi
mum probable occurrence (maximum 
possible occurrence reasonably con
templated). This additional capacity of 
the waste treatment system must be 
specifically documented in the permit 
application or the permit itself. That 
is, this exclusion will not apply where 
the amount of discharge from a partic
ular source (i.e, tank) is identified 
based on normal leakage, but the 
actual discharge results form tank 
rupture and contributes far more than 
the hazardous substance than was con
templated.

Spills, leaks, or other such dis
charges which are not contemplated in 
the design and operation of the waste 
treatment system or in the develop
ment of the NPDES permit are not 
covered under section 402 but will be 
subject to section 311, including re
quirements for SPCC plans (40 CFR 
Parts 112 and 15D. For example, on
site industrial spills such as truck or

rail accidents or substantial or large 
scale failures or ruptures of containers 
or vessels would be subject to section 
311. However, if such on-site spills 
were processed through a treatment 

^system capable of eliminating or abat
ing such spills, and are subject to a 
permit condition, such discharges 
would be regulated under sections 309 
and 402. Section 311 will apply where 
a discharge of a hazardous substance 
does not pass through a waste treat
ment system or is not otherwise treat
ed in any way. Additionally, section 
311 will apply if materials are dis
charged from waste treatment systems 
which have not been demonstrated as 
capable of eliminating or abating the 
discharge.

6. Discussion of Exclusion 3. An ad
ditional exclusion is provided for 
chronic process related discharges 
which have not yet been reviewed and 

, made subject to a condition in a 
permit. Congress recognized that 
many existing permits do not identify 
or provide for the regulation of proc
ess related and chronic discharges of 
hazardous substances. The legislative 
history reveals an intent to provide 
such permitted sources “a reasonable 
opportunity to identify the constitu
ents and elements of their effluent, to 
develop treatment and management 
procedures, and to apply for a new 
permit without being liable for section 
311 penalties.” See Statement of Rep. 
Breaux, Congressional Record of Octo
ber 14, 1978 (H13599).

The Agency has determined that the 
“reasonable opportunity” contemplat
ed by Congress should be interpreted 
as the time period preceding normal 
permit revision or reissuance. Accord
ingly, this exclusion is available until 
two actions occur: (1) the revised 
NPDES permit application and accom
panying regulation are published and
(2) a new or reissued permit is applied 
for with Jh is new application and a 
new permit is issued. A new 40 CFR 
122.14(a) was proposed on August 21, 
1978 (43 FR 37093) regarding the 
NPDES application and numerous 
comments have been received. Revi
sions may be made prior to final pro
mulgation. Permittees are not re
quired to apply for a revised permit at 
this time in orpler to obtain an exclu
sion from section 311. The revised 
permit application will require identi
fication of hazardous substances, the 
amount of the substance to be dis
charged, its origin and source, and doc
umentation that the treatment system 
and/or best management practices will 
be sufficient to handle the additional 
substances. The chronic or process re
lated discharge would be excluded 
from section 311 if the new or reissued 
permit fulfilled the requirements of 
the first or second exclusion.

FEDERAL REGISTER, VOL 44, NO. 34— FRIDAY, FEBRUARY 16, 1979



1U274 PROPOSED RULES

The third exclusion also provides for 
discharges which are caused by events 
occurring within the scope of the rele
vant operating or treatment systems. 
The Agency recognizes that even a 
well operated facility is subject to an- *  
ticipated periodic upsets which may 
cause continuous or intermittent dis
charges, and that such anticipated 
process related upsets should be sub
ject to sections 402 and 309, not 311. 
Examples of such situations include 
system upsets caused by control prob
lems or operator error, system failures 
or malfunctions; equipment or system 
start-ups or shut-downs; equipment 
washes, production schedule changes, 
noncontact cooling water contamina
tion; or storm water contamination.

A comment has been added to the 
regulations explaining that certain dis
charges will not be excluded if they 
could have been prevented by proper 
materials handling, or other appropri
ate actions. Upsets in waste treatment 
systems and production process, those 
which might occur even though appro
priate operating and maintenance pro
cedures have been followed, should, 
and will, be excluded from section 311. 
Additionally, the cooling water and 
storm water runoff exclusions have 
been provided because either could 
result in the discharge of large vol
umes of water containing trace or low 
level concentrations of hazardous sub
stances which, after multiplying the 
flow and concentration values, would 
result in quantities above the reporta
ble levels contained in section 311. In 
these cases the exclusion from section 

\  311 should apply. However, where
upsets occur from improperly main
tained equipment or where chemicals 
are dumped or discharged to cooling 
water streams or where large quanti
ties of hazardous materials are spilled 
and not cleaned up prior to rainfall 
runoff, resulting discharges will not be 
excluded from section 311. Finally, 
“operator error” does not include 
errors causing classic spills, such as ac
cidental tank ruptures, since such 
errors are not events occurring within 
the scope of operation or treatment 
systems.

7. Notice. At the end of this regula
tion a comment is provided which 
points out that NP DES regulations 
require permittees to notify the per
mitting authority of any discharger in 
violation of the section 402 permit. 
The final NPDES regulations will re
quire that the permittee present evi
dence sufficient to determine if the 
discharge is covered under section 402 
or under section 311. The comment 
also notes that if at the time of the 
violation of the section 402 permit, the 
discharge is uncertain whether the dis
charge is subject to section 311 or sec
tion 402, the permittee should notify

the appropriate agency as specified in 
§ 117.21 of these regulations.
A p p l i c a b i l i t y  To D is c h a r g e s  F r o m

P u b l i c l y  .O w n e d  T r e a t m e n t  W o r k s

A n d  T h e i r  U s e r s

Discharges of hazardous substances 
may reach navigable waters through 
municipal sewers and sewage treat
ment plants. Such discharges can 
result from accidental spills of materi
als into sewer lines, intentional dumps 
into manholes and street drains, or 
through “normal” discharges made by 
facilities, which use the POTWs to dis
pose of process wastes. Discharges of 
hazardous substances into municipal 
sewer systems can cause disastrous re
sults, as illustrated in 1977 by the dis
charge of a large quantity of 
hexachlorocyclopentadiene to a 
POTW in Louisville, Kentucky.

The November 1978 amendment, to 
section 311 did not deal specifically 
with the discharge of hazardous sub
stances through POTWs to navigable 
waters. EPA believes that there is a 
need to clarify jurisdiction between 
those chronic discharges to POTWs 
which should be regulated under sec
tions 307(b), (c) and 309 dealing with 
industrial pretreatment and spills to a 
POTW, which should be regulated 
under section 311. However, as the fol
lowing discussion will point out, there 
are difficult and complex issues which 
must be addressed in making this dis
tinction. At this time the Agency is re
serving regulation of hazardous sub
stance discharges to POTWs except in 
certain instances where a discharge to 
the sewer system is made by a truck, 
train or other mobile source.

There are two principal questions re
garding the applicability of section 311 
to discharges which enter POTWs 
before reaching navigable waters. The 
first question is how to differentiate 
between a classic spill and chronic dis
charges normally made to POTWs by 
the thousands of facilities which use 
municipal sewers to dispose of process 
and other wastes. Congress intended 
that chronic, process related dis
charges of hazardous substances from 
sources with NPDES permits be regu
lated under section 402/309, not sec
tion 311. Similarly EPA believes that 
it may be appropriate for chronic dis
charges of hazardous substances to 
POTWs to be regulated under sections 
307(b), (c) and 309 which deal with in
dustrial pretreatment.

In order to provoke public considera
tion and comment on this first ques
tion the Agency is suggesting two pos
sible options for making the differenti
ation between a classic spill and a 
chronic discharge to a POTW. We 
hope that interested persons will sug
gest other alternatives.

One possibility for resolving the ju
risdiction of section 311 versus sec

tions 307 and 309 is to apply the same 
type of exclusions covering section 402 
permitted discharges to sources dis
charging to navigable waters through 
POTWs. Thus, in principle, chronic 
discharges to POTWs could be distin
guished from classic spills to POTWs 
as follows:

L Chronic discharges of hazardous 
substances would be regulated under 
sections 307(b), (c) and 309 if they are 
associated with the operation of man
ufacturing processes and related treat
ment technology, regulated by EPA 
pretreatment standards or State or 
local pretreatment requirements and 
best management practices incorporat
ed in a POTWs NPDES permit as part 
of an approved pretreatment program.

2. Discharges of hazardous sub
stances that are episodic or classic 
spills, not intended or capable of being 
processed though a source’s pretreat
ment system, would be subject to the 
reporting requirements, penalties and 
clean-up costs of section 311, regard
less of whether categorical pretreat
ment standards have been established.

In applying these principles to dis
charges to a sewer system, EPA could 
utilize the principles of §117.12 of 
these regulations which applies to 
direct discharges covered by NPDES 
permits.

However, a serious problem exists in 
‘applying Congress’ concepts for ex
cluding 402 permitted sources, to dis
charges to POTWs. In the case of 
direct discharges, the NPDES permit 
process allows EPA or an NPDES 
State to make a case-by-case examina
tion of each source applying for a 
permit. This is an important step' in 
differentiating between discharges 
subject to section 402 and 309 and 
those subject to section 311. It is clear 
that Congress intended that the 
NPDES permit be the mechanism 
through whih EPA or the NPDES 
State establish discharges eligible for 
an exclusion, hazardous substances 
discharged, the manufacturing and 
treatment processes covered by any 
exclusion, and enforceable require
ments to eliminate or abate discharges 
of hazardous substances. The problem, 
of course, is that the Act does not pro
vide for permits for discharges to 
POTWs. Consequently, there is no 
written record which EPA and the reg
ulated party can reference to deter
mine whether certain discharges are 
excluded from regulation under sec
tion 311.

It is possible that mechanisms other 
than permits could be used to retain 
the essence of Congress’ intent in de
termining exclusions from section 311 
for discharges to POTWs. This could 
be done by making all discharges of 
hazardous substances (in reportable 
quantities) to POTWs subject to regu
lation under section 311 unless a
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chronic discharge of the substance was 
specifically regulated by a national 
pretreatment standard promulgated 
by EPA under section 307(b) and (c) of 
the Act or by a pretreatment require
ment set by a State or local authority 
and incorporated into the POTW’s 
section 402 permit as part of a pre
treatment program approved in ac
cordance with EPA’s General Pretreat
ment Regulations (40 CFR Part 403).

In order to allow exclusion of chron
ic discharges not specifically regulated 
in pretreatment standards or require
ments, the Agency could also allow ex
clusions« for any other chronic dis
charge of a hazardous substance iden
tified, reviewed and made a part of the 
reports submitted by a source under 
40 CFR 403.12 of EPA’s General Pre
treatment Regulations. The General 
Pretreatment Regulations require 
sources subject to EPA’s categorical 
pretreatment standards to submit a 
report to EPA or the NPDES State 
within 180 days of promulgation of 
the standard. These reports are re
quired to establish whether the source 
is in compliance with pretreatment 
standards, and in cases of noncompli
ance, to establish a schedule for 
achieving compliance. Since these re
ports are already required, the source 
could, as an option, provide the same 
information which will be submitted 
by permitted direct discharges under 
§ 117.12 of these proposed regulations. 
The required information would in
clude the description of the substance 
and the amount of the substance to be 
discharged, its origin and source, and 
documentation that the treatment 
system or enforceable State or local 
best management practices will be suf
ficient to handle the identified sub
stances. Where the appropriate infor
mation is submitted, discharges could 
unless disapproved, be exempt from 
regulation under section 311 in the 
same way discharges from NPDES 
permitted facilities will be exempt.

The above approach would exclude 
discharges of hazardous substances 
other than those regulated in the pre
treatment standards from section 311, 
but would still limit the exclusion to 
dischargers subject to national pre
treatment standards §ince only those 
sources covered by a national standard 
submit compliance reports. Sources 
not regulated by pretreatment stand
ards, but who chronically discharge 
hazardous substances to sewer sys
tems, would still be required to report 
these discharges and be liable under 
section 311. In some instances daily re
porting could be required. This report
ing burden could be resolved by allow
ing any source of chronic discharges to 
POTWs to submit to EPA the infor
mation described above and thus avoid 
daily reporting of chronic discharges 
of hazardous substances in excess of

reportable quantities. However, such 
an approach would preclude any regu
lation and mitigation of the environ
mental impact of such discharges until 
pretreatment standards were devel
oped for each designated substance 
and each source. Due to the complex
ity of developing technology-based 
pretreatment standards, effective envi
ronmental protection could be delayed 
for many years.

The second option for distinguishing 
between chronic discharges and spills 
to sewer systems is based partly on 
EPA’s recognition that, while POTWs 
are in most cases designed to treat 
only domestic-type waste, they may 
achieve varying degrees of removal of 
other pollutants as welL Congress rec
ognized the removal provided by mu
nicipal treatment in Section 307(b) of 
the Act, which specifically provides for 
modification of technology-based na
tional pretreatment standards to ac
count for pollutant removal achieved 
by POTWs.

As in the first option, all chronic dis
charges of hazardous substances (in 
reportable quantities) to POTWs 
would be excluded from regulation 
under section 311 if the chronic dis
charge of the substance was specifical
ly regulated by a national pretreat
ment standard or by a State or local 
standard incorporated into the 
POTW’s permit as part of an approved 
pretreatment program.

The major difference between this 
option and the first one is in how it 
deals with sources and substances not 
specifically regulated by pretreatment 
standards. Rather than attempting to 
make a case-by-case distinction be
tween chronic discharges and spills for 
each source, the applicability to sec
tion 311 to discharges to sewers could 
be based on quantities which reflect 
treatment provided by POTWs prior 
to release to navigable waters.

To be more specific, industrial 
sources would be required to notify 
the Government if the quantity of the 
hazardous substance released to the 
sewer would exceed- the reportable 
quantity established by this regulation 
after municipal treatment when the 
POTW discharges it to navigable 
waters. To determine whether a quan
tity released to sewers would be sub
ject to section 311, EPA would multi
ply the reportable quantities estab
lished in this regulation by a factor re
flecting the removal typically provided 
by a POTW with secondary biological 
treatment. Since data on the removal 
of all hazardous substances will not be 
available for some time and the Act 
provides for listing a substance as haz
ardous if it “may be harmful”, the 
factor reflecting POTW removals 
would for most substances be based on 
assumed removal rates. In some in
stances reliable data on removals

achieved by secondary biological treat
ment systems are available and would 
be used. As additional information on 
removals becomes available, estimated 
removals would be adjusted to reflect 
the new data. EPA would be conserva
tive in estimating removal rates.

In this option, if a source chronically 
discharges less of a hazardous sub
stance than the reportable quantity 
multiplied by the nationwide factor re
flecting POTW removals, then it 
would not be subject to the provisions 
of section 311. Chronic discharges cov
ered by pretreatment standards would 
also be excluded from section 311. 
Spills to sewers, including discharges 
in excess of the reportable quantity re
flecting POTW removal and dis
charges to POTWs with less than sec
ondary treatment technology, would 
be subject to section 311 reporting, 
penalties, and clean-up costs.

The Agency feels that, while there 
may be some difficult technical prob
lems associated with this option, it 
offers a number of advantages over a 
system of case-by-case distinction be
tween spills and chronic discharges. 
By consulting the list of quantities re
flecting POTW removals, EPA and the 
source could quickly determine wheth
er or not a discharge to the sewers was 
to be reported as a spill. This option is 
also consistent with Congress’ desire 
not to require treatment redundant of 
that provided by a POTW. Finally 
EPA believes that it is simpler and less 
burdensome to administer since it does 
not require dischargers to submit in
formation, and more importantly does 
not require the review of complex in
formation by EPA or the Coast Guard, 
before responding to a spill.

Due to the complexity of the issues 
involved in regulating discharges of 
hazardous substances to POTWs, the 
potential impact of any decision on 
the thousands of facilities which regu
larly discharge hazardous substances 
to POTWs, and the uncertainty about 
the best way to distinguish chronic 
discharges from spills under section 
311, EPA is reserving regulation of 
such discharges to POTWs at this 
time. This will give the Agency and 
the public an opportunity to further 
consider the issues and problems in
volved. After consideration of public 
comment on these initial ideas, EPA 
will formally propose for comment a 
separate section of these regulations 
to address discharges to POTWs.

However, there is one case where 
today’s proposed regulations apply to 
discharges of designated hazardous 
substances to POTWs. Discharges will 
be subject to section 311 where a dis
charge of a reportable quantity of a 
designated hazardous substance is 
made to a sewer system from a truck, 
train, or other mobile source which 
has not contracted or otherwise re-
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ceived written permission to discharge 
the designated substances into the 
POTW. For example, discharges to a 
sewer system by a waste hauler who 
contracts to discharge specified haz
ardous substances to the sewer, would 
not be required to report under section 
311 and these regulations. However, an 
illegal discharge, or “midnight dump”, 
as well as any accidental discharge by 
a mobile source into a POTW’s sewer 
system would be reportable and sub
ject to all applicable provisions of the 
regulations being proposed today.

The second principal question in
volves determining what should be the 
role and responsibility of the POTW 
when a section 311 substance is dis
charged to its sewer system.

As described above, the regulations 
being proposed today make discharges 
from a truck, train or other mobile 
source subject to section 311 reporting, 
penalties and costs of clean-up unless 
the mobile source had a contract or 
formal permission from the POTW to 
discharge specified hazardous sub
stances to the sewer. Today’s regula
tion reserves coverage of all other dis
charges to POTWs for further consid
eration. The following discussion of a 
POTW’s responsibility under today’s 
regulation will, therefore, only be rele
vant where the discharge to the 
POTW was from a mobile source. It 
should be noted however, that EPA is 
considering similar provisions regard
ing POTW responsibility for other dis
charges of hazardous substances to 
sewer systems. EPA solicits public 
comment on both the applicable provi
sions of today’s regulation and the ad
visability of extending these provisions 
to indirect discharges for which regu
lation is being reserved^

The Agency believes that the No
vember 1978, amendment excluding 
from section 311 certain discharges by 
sources with NPDES permits, applies 
directly to some discharges of hazard
ous substances a permitted POTW 
may make to navigable waters. In par
ticular, the exclusion is appropriate 
for chronic discharges of hazardous 
substances such as chlorine, *which are 
used by the POTW in the operation of 
its treatment system. Of course, classic 
spills by the POTW of hazardous sub
stances should be subject to section 
311, just as they would be from any 
other source. The problem is in deter
mining the applicability of the exclu
sion provisions and defining the role 
and responsibility of a POTW when it 
discharges hazardous substances as a 
result of influent received from an in
direct discharger. Application of Con
gress’ intent is less clear in this case.

All of Congress’ exclusions for per
mitted discharges presuppose that the 
permitted source knows of the pres
ence of the hazardous substance and 
has made or will make provisons to

PROPOSED RULES

treat the particular substance prior to 
its discharge. However, unless notified 
of a discharge to its system by a 
mobile source, the POTW cannot be 
expected to know of the presence of a 
hazardous substance in its system. 
Since EPA lacks authority under sec
tion 311 to require mobile sources (or 
other sources) who spill to POTWs, to 
notify the POTW, these regulations 
only require that the Coast Guard be 
notified. Therefore, under the pro
posed regulations, a mobile source is 
solely responsible for section 311 dis
charges which go to a POTW. Sources 
which spill hazardous substances to 
POTWs are, of course, urged to report 
the discharge to the POTW at the 
same time they report it to the Coast 
Guard so that the POTW can protect 
its treatment system and take any 
available mitigating actions. The 
Agency is investigating authority to 
require such dischargers to notify the 
POTW under sections 307(b) and 
402(d) (8) of the Act.

In some cases a POTW may become 
aware that a spill to its system has oc
curred. This could occur where the 
POTW is notified by the source of the 
spill or where it becomes aware of an 
incident, as through news broadcasts. 
The Agency believes that if the 
POTW becomes aware that a spill 
from a mobile source has occurred, it 
should make the fastest and, under 
the circumstances, best assessment it 
can, concerning the most effective 
action to take. The goals should be 
twofold. First, to protect itself from 
serious damage or upset, and second, 
to mitigate the damage to the environ
ment to the maximum extent possible. 
Measures a POTW might take may in
clude partial or complete treatment of 
the hazardous substance or a diversion 
or bypass of flows containing the sub
stance.

EPA will notify the NPDES regula
tions to require that if the POTW be
lieves that a reportable quantity of 
the substance has been discharged or 
will be discharged to navigable waters, 
it shall immediately notify the Coast 
Guard of the discharge so that appro
priate mitigation can begin at once 
and downstream users of the water 
can be warned. If, on the other hand, 
the POTW is certain it can prevent 
such a discharge, the NPDES regula
tions will require that it report to the 
Coast Guard that the spill will be con
tained or treated in its treatment 
system.

If the POTW is aware of a spill to its 
system from a mobile source, it will be 
responsible for implementing any ap
plicable best management practices 
under section 304(e) in its 402 permit 
to control release of the hazardous 
substanpe to the environment. EPA 
has a proposed NPDES regulation, 40 
CFR 151, which will require POTWs

to develop best management practices. 
These best management practices in
clude spill prevention control and 
counter-measures plans required by 
section 311(j). POTWs will be required 
to plan for such discharges and devel
op best management practices in ad
vance for dealing with reported spills. 
Once best management practices are 
incorporated into the POTW’s permit, 
failure to implement applicable prac
tices uppn learning of a spill to its 
sewers could subject the POTW to an 
enforcement action under section 309.

Some actions (e.g. bypasses) taken 
by the POTW to protect the integrity 
of the treatment plant and/or miti
gate environmental damage may cause 
the POTW to violate its own NPDES 
permit limits. Until POTWs are next 
reissued 402 permits which identify 
such situations or best management 
practices are developed and incorpo
rated into POTW permits specifying 
such situations and mitigating actions 
to be taken, POTWs acting in good 
faith to mitigate the effects of a spill 
will not be held responsible for such 
violations.
A p p l i c a b i l i t y  To D is c h a r g e s  A s s o c i 

a t e d  W i t h  D r e d g in g  a n d  F i l l i n g  A c
t i v i t i e s

Sections 311 and 404 of the Clean 
Water Act contain complementary and 
specific authority to reach the Act’s 
objective of restoring and maintaining 
the chemical, physical and biological 
integrity of the Nation’s waters. Each 
section must be implemented to 
ensure that the specific activities regu
lated by each section are conducted in 
an environmentally acceptable 
manner.

Section 404(a) of the Act provides 
that the Corps of Engineers “may 
issue permits, after notice and oppor
tunity for public hearings, for the dis
charge of dredged or fill material into 
the navigable waters at specified dis
posal sites.” Section 404(b)(1) requires 
the application of guidelines devel
oped by the Administrator in conjunc
tion with the Corps of Engineers in 
the specification of such disposal sites. 
Section 404(g) allows States with pro
grams approved by the Administrator 
to issue permits for the discharge of 
dredged or fill material into waters 
which are not navigable-in-fact.

The Agency recognizes that dredge 
and fill activities must be conducted in 
an environmentally acceptable 
manner. However, the Agency has not 
yet determined the best method for 
ensuring the attainment of this goal, 
and whether section 311 is an appro
priate section to apply to such activi
ties. The Agency is currently re-evalu
ating and revising the 404(b)(1) guide
lines, and is carefully examining the 
relationshiup of such guidelines to the 
section 311 program. Until this review
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is completed, the applicability of sec
tion 311 provisions to dredge and fill 
activities will be reserved.

Thé Agency is considering a number 
of options regarding sections 311 and 
404. Discharges of dredged or fill ma
terial which are conducted in compli
ance with a section 404 permit may be 
excluded from the provisions of sec
tion 311. This approach would rely 
upon the section 404(b)(1) guidelines 
to prevent the introduction into water 
of a hazardous substance in such 
quantity as may be harmful. Under 
the section 404 guidelines, the testing 
of dredged or fill' material to deter
mine the appropriateness of a dis
charge where a probability of environ
mental damage exists would be re
quired.

Another option, that of application 
of the provisions of section 311 to ac
tivities permitted under section 404, 
may raise concerns. All dredged and 
fill materials, often exceeding several 
tons, would have to be tested for all 
hazardous substances to ensure com
pliance with section 311. Already this 
would involve 299 substances, and the 
list is expected to be expanded consid
erably in the future. Because of the 
vast amounts of material involved in 
dredge and fill operations, even 
minute concentrations of hazardous 
substances could be technically inter
preted as exceeding the reportable 
quantities of the new part 117, even 
though such quantities might be 
bound to solids and not available or 
hazardous in fact.

The Agency solicits public comments 
on the best means of coordinating the 
relationship of sections 311 and 404. In 
particular, the Agency is interested in 
comments on the feasibility of testing, 
the types of tests that would be appro
priate, the relative costs of such tests, 
suggestions on how discharges of 
dredged or fill material could be cate
gorized to be accommodated by the 
section 311 regulations, and sugges
tions on other possible approaches for 
screening discharges of dredged or fill 
material -in relation to the activities 
which are the subject of these regula
tions.

Section 117.33, “Applicability to Dis
charges of Dredged or fill Material”, is 
therefore reserved pending further 
consideration.

P r o c e d u r e  f o r  G i v i n g  N o t i c e  o p  
D is c h a r g e

Procedures for giving notice of dis
charges above the reportable quanti
ties are explained in 33 CFR 153.203, 
“Procedure for the Notice of Dis
charge”. A copy of that regulation ap
pears as Attachment I to this pream
ble.

P e n a l t i e s

The amendment to section 311 of 
the Clean Water Act creates two 
methods for panalizing dischargers of 
oil or hazardous substances. The first, 
Which already existed as section 
311(b)(6) of the statute prior to the 
amendment of November 2, 1978, pro
vides for the assessment by the United 
States Coast Guard of a civil penalty 
not to exceed $5,000 for the discharge 
of oil or a designated hazardous sub
stance [section 311(b)(6)(A)]. The 
second option, created by the new 
amendment, provides that the EPA, 
through the Department of Justice, 
may initiate a civil action in Federal 
district court for penalties not to 
exceed $50,000 per discharge unless 
such discharge is the result of willful 
negligence or willful misconduct, in 
which case the penalty shall not 
exceed $250,000 [section 3il(bW6XB)]. 
Factors to be considered by EPA in de
termining whether a higher penalty is 
warranted are described in this regula
tion. Prompt mitigation of a discharge 
is encouraged by making mitigation an 
important consideration in establish
ing the size of the penalty. This is par
ticularly significant in discharges of 
hazardous substances which are capa
ble of actual removal. A discharger of 
a designated hazardous substance can 
be penalized under section 
311(b)(6)(A) or section 311(b)(6)(B), 
but not both. The EPA and the United 
States Coast Guard are developing an 
agreement regarding those cases 
which shall be referred to EPA for 
consideration of the higher penalty. In 
those cases where EPA determines to 
bring action for a civil penalty, admin
istrative penalty assessment under sec
tion 311(b)(6)(A), which would other
wise be initiated by the United States 
Coast Guard, shall be withheld.

The legislative history supporting 
the November 2,1978 amendment does 
not demonstrate an intent to change 
the penalty structure under section 
311 for oil spill situations. Therefore, 
EPA does not intend to apply the 
311(bX6)(B) penalty to discharges of 
oil.

With regard to section 402 NPDES 
permitted facilities, civil penalties will 
not be assessed under both section 311 
and section 309 for the same dis
charge.

It should also be noted that any 
costs of removal incurred in connec
tion with continuous or anticipated in
termittent discharges from a point 
source identified in a permit or permit 
application under section 402, or dis
charges from permitted point sources 
which are caused by events occurring 
within the scope of relevant operating 
or treatment systems, will be recover
able from the owner, operator or 
person in charge of the source of the

discharge in an action brought under 
section 309(b) of the Clean Water Act.

D e f e r r a l  o f  R e g u l a t i o n s  a s  T h e y
A p p l y  t o  D is c h a r g e s  f r o m  C o m m o n  

C a r r i e r s

On Friday, August 25, 1978, EPA 
published notice in the F e d e r a l  R e g i s 
t e r  that if Would defer implementing 
these regulations as they apply to dis
charges from railroad rolling stock. 
This was done because it had been 
pointed out that common carriers 
such as railroads must by law trans
port all shipments tendered to them in 
accordance with applicable legal re
quirements. Currently, there is no 
legal requirement that shippers identi
fy their cargoes as containing sub
stances designated as hazardous under 
section 311. Thus, railroad and truck
ing personnel may have no way of 
knowing whether a substance they are 
handling or carrying is subject to sec
tion 311's requirements. EPA is cur
rently working with the Department 
of Transportation to expedite the de
velopment of appropriate legal requir- 
ments fox shipper identification. 
Thèse requirements are expected to be 
proposed within the next thirty days. 
When such requirements are promul
gated, EPA will publish notice in the 
F e d e r a l  R e g i s t e r  announcing the ef
fective date of the section 311 regula
tions as they apply to common carri
ers.

E c o n o m i c  I m p a c t  S t a t e m e n t

These regulations are intended to 
encourage a high standard of care in 
handling hazardous substances by pro
hibiting the discharge of such sub
stances in reportable quantities. These 
regulations do not require the con
struction of pollution control equip
ment or the adoption of spill preven
tion plans, nor do they prohibit the 
manufacture, use or transport of any 
substance. Thus, compliance with 
these regulations will not result in any 
direct costs to the regulated parties.

However, two types of expenses may 
be incurred because of violations of 
these regulations: civil penalties and 
clean-up costs. Since economic impacts 
are generally based on compliance 
costs, not costs resulting from failure 
to comply, these two factors are not 
considered as direct impacts. This is 
particularly appropriate since in the 
absence of mandatory reporting of dis
charges of hazardous substances, 
there are little data on discharge 
events (i.e. number and size of dis
charges, types of materials spilled, re
sulting penalties, and associated clean
up costs). It is therefore very difficult 
to estimate the frequency of violations 
or the resulting costs.

As a result of the amendment to the 
statute, the potential penalties to be 
assessed under the proposed regula-
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tions are considerably simplified and 
reduced from those originally promul
gated. The former penalty structure 
was more complex and severe. The 
maximum penalty for a discharge 
from a land-based facility was set at 
$500,000 while a discharge from a 
vessel could result in a $5 million pen
alty. The penalty structure has now 
been both simplified and moderated 
(the maximum penalty for any dis
charge is now set at $50,000 unless it is 
the result of willful negligence or will
ful misconduct, where the penalty can 
reach $250,000). Therefore, the poten
tial amounts of civil penalties will be 
substantially less than projected in 
the March 13, 1978 promulgation (43 
FR 10479).

E v a l u a t i o n  P l a n

Under the ̂  amendment to section 
311, the Agency is required to. “con
duct a study and report to the Con
gress on methods, mechanisms, and 
procedures to create incentives to 
achieve a higher standard of care in 
all aspects of the management and 
movement of hazardous substances 
* * *. The Administrator shall include 
in such a study (1) limits of liability, 
(2) liability of third party damages, (3) 
penalties and fees, (4) spill prevention 
plans, (5) current practices in the in
surance and banking industries, and 
(6) whether the penalty enacted in 
subclause (bb) of clause (iii) of subpar
agraph (B) of subsection (b)(2) of sec
tion 311 of Public Law 92-500 should 
be enacted.” (Pub. L. 95-578).

This study will provide the Agency 
with a more complete picture of the 
effectiveness of these regulations and 
possible economic impacts, and will 
allow the Agency to evaluate any pro
cedural difficulties encountered in im
plementing the regulations. The 
Agency is required to complete this 
study by May, 1980. Plans are now 
being completed for the conduct of 
this study and the Agency will solicit 
assistance from interested parties in 
the performance of this study.

Q o m m e n t s

The changes made in the regulations 
»today deal primarily with the applica
bility section and the penalties for vio
lation of this regulation. No change 
has been made in the list of substances 
or the reportable quantities except for 
the three substances addressed earlier 
in this preamble. Moreover, the meth
ods of determining reportable quanti
ties have not been changed. The 
Agency believes that in addressing the 
comments received on the original pro
posed regulations (43 FR 10490), it has 
sufficiently considered and responded 
to most issues concerning the sections 
of this regulation which are being re
proposed at "this time. All of the sub
stantive changes from the regulations

promulgated on March 13,1978 are ex
plained in this preamble. The changes 
involve the applicability of section 311. 
The Agency has determined that a 
comment period of thirty (30) days . 
will be necessary to address the new 
issues in this proposed rulemaking.

D o u g l a s  M. C o s t l e ,
Administrator.

F e b r u a r y  8, 1979.
Attachment I

§ 153.203 Procedure for the notice of dis
charge.

(a) Before January 1, 1977, any person in 
charge of a vessel or an onshore or offshore 
facility shall, as soon as he has knowledge 
of any discharge of oil or a hazardous sub
stance from that vessel or facility in viola
tion of section 311(b)(3) of the Act, immedi
ately notify by telephone, radio telecommu
nication, or a similar means of rapid com
munication, one of the following persons:

(1) Duty Officer, National Response 
Center, U.S. Coast Guard, 400 Seventh 
Street, SW, Washington, D.C. 20590, toll 
free telephone number 800-424-8802.

(2) The government official predesignated 
in the applicable Regional Contingency 
Plan as the On-Scene Coordinator for the 
geographic area in which the discharge 
occurs.

N ote.—Regional Contingency Plans are 
available at Coast Guard District Offices 
and Environmental Protection Agency 
(EPA) Regional Offices, as indicated in 
Table 2. Coast Guard District Office and 
EPA Regional Office addresses are listed in 
Table 1.

(3) Commanding Officer or Officer-in- 
Charge of any Coast Guard unit in the vi
cinity of the discharge, or in the case of a 
discharge into the Panama Canal Zone, the 
Marine Traffic Control in Cristobal or 
Balboa.

(4) Commander of the Coast Guard dis
trict in which the discharge occurs.

Note.—Coast Guard Districts and corre
sponding States may be found in Part 3 of 
this Chapter.

(b) After December 31, 1976, any person in 
charge of a vessel dr an onshore or offshpre 
facility shall, as soon as he has knowledge 
of any discharge of oil or a hazardous sub
stance from that vessel or facility in viola
tion of section 311(b)(3) of the Act, immedi
ately notify by telephone, radio telecommu
nication, or a similar means of rapid com
munication the official designated in para
graph (a)(1) of this section, except as pre
scribed in paragraph (c) and (d) of this sec
tion.

(c) If after December 31, 1979, to give 
notice as prescribed in paragraph (b) of this 
section is impractical, notice may be given 
to the officials listed in paragraphs (a)(2) 
through (a)(4) of this section in order of pri
ority.

(d) After December 31, 1976 any person in 
charge of a vessel or an onshore or offshore 
facility shall, as soon as he has knowledge 
of any discharge of oil or a hazardous sub
stance occurring in Alaska or Hawaii from 
that vessel or facility in violation of section 
311(b)(3) of the Act, immediately notify by 
telephone, radio telecommunications, or a 
similar means of rapid communications any
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of the officials listed in paragraphs (a)(2) 
through (a)(4) of this section.

It is proposed to add Part 117 as fol
lows:

Part 117—D eterm ination of R eportable 
Q uantities For H azardous Substances

Subpart A—General Provisions
Sec.
117.1 Definitions.
117.2 Abbreviations.
117.3 Determination of reportable quanti

ties.
Subpart B— Applicability

117.11 General applicability.
117.12 Applicability to discharges from 

facilities with NPDES permits.
117.13 Applicability to discharges from 

publicly owned treatment works and 
their users.

117.14 Applicability associated with,dredg
ing and filling activities.

117.15 Demonstration projects.
Subpart C— Notice of Discharge of a Reportable

Quantity *
117.21 Notice.
117.22 Penalties.
117.23 Liabilities for removal.

Authority .—Secs. 311 and 501(a), Federal 
Water Pollution Control Act (33 U.S.C. 1251 
et seq.), (the Act) and Executive Order 
11735.

Subpart A —G eneral Provisions 

§117.1 Definitions.
As used in this part, all terms shall 

have the meanings stated in 40 CFR 
Part 116.

“Reportable quantities” means 
quantities that may be harmful as set 
forth in § 117.3, the discharge of which 
requires notice as set forth in § 117.21.

“Administrator” means the Adminis
trator of the Environmental Protec
tion Agency (EPA).

“Mobile source” means any vehicle, 
rolling stock, or other means of trans
portation which contains or carries a 
reportable quantity of a hazardous 
substance.

“Public record” means the NPDES 
permit application or the NPDES 
permit itself.
' “National Pretreatment Standard” 

or “Pretreatment Standard” means 
any regulation containing pollutant 
discharge limits promulgated by the 
EPA in accordance with section 307(b) 
and (c) of the Act, which applies to In
dustrial users of a publicly owned 
treatment works. It'further means any 
State or local pretreatment require
ment applicable to a discharge and 
which is incorporated into a permit 
issued to a publicly owned treatment 
works Under section 402 of the Act.

“Publicly"Owned Treatment Works” 
or “POTW” means a treatment works 
as defined by section 212 of the Act, 
which is owned by a State or munici
pality (as defined by section 502(4) of 
the Act). This definition includes any 
sewers that convey wastewater to such 
a treatment works, but does not in
clude pipes sewers or other convey
ances not connected to a facility pro
viding treatment. The term also means 
the municipality as defined in section 
502(4) of the Act, which has jurisdic
tion over the indirect discharges to 
and the discharges from such a treat
ment works.-

“Mixture” means any combination 
of two or more elements and/or com
pounds in solid, liquid or gaseous form 
except where such substances have 
Undergone a chemical reaction so as to 
become inseparable by physical means.

“Remove” or “removal” refers to re
moval of the oil or hazardous sub
stances from the water and shoreline 
or the taking of such other actions as 
may be necessary to minimize or miti
gate damage to the public health or 
welfare, including, but not limited to, 
fish, shellfish, wildlife, and public and 
private property, shorelines, and 
beaches.

§117.2 Abbreviations.
NPDES equals National Pollutant 

Discharge Elimination System
RQ equals reportable quantity.

§117.3 Determination of reportable quan
tities.

The quantity listed with each .sub
stance in Table 117,3 is determined to 
be the reportable quantity for that 
substance. The reportable quantity of 
mixtures or solutions are considered 
additive based upon the proportions of 
the individual elements or compounds 
as follows: For a mixture or solution of 
substance X, substance Y, and sub
stance Z, etc., the weight of substance 
X discharged is divided by the reporta
ble quantity of pure subtance X, and 
so forth. Next, the fractions so derived 
are added. If the total equals or . ex
ceeds one then there reportable quan
tity of the mixture or solution has 
been equaled or exceeded.

T able 117.3 R eportable Q uantities o f  
H azardous S ubstances

Note.—The first number under the 
column headed “RQ” is the reportable 
quantity in pounds. The number in paren
theses is the metric equivalent in kilograms. 
For convenience, the table contains a 
column headed “Category” which lists the 
code letters “X ”, “A”, “B”, “C” and “D" as
sociated with reportable quantities of 1, 10, 
100, 1,000 and 5,000 pounds respectively.
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Material Cate- RQ in pounds 
gory (kilograms)

Acetaldehyde.................................. .......................
Acetic acid............................................ .........
Acetic anhydride.............................................. ......
Acetone cyanohydrin..............................................
Acetyl bromide .„.«.»J.............................................
Acetyl chloride.... ......................................... ..... ....
Acrolein............. ........ ..............................................
Acrylonitrile.................................................™..,.™™
Adipic acid............................................... \.......
Aldrin............................................................. .........
Allyl alcohol................................ ............................
Allyl chloride................ ..........................................
Aluminum sulfate ................ ..... .......................
Ammonia............... .................. ................................
Ammonium acetate................................................. .
Ammonium benzoate.............................................. .
Ammonium bicarbonate............ ................__ .........
Ammonium bichromate.................. ....................... .
Ammonium bifluoride............ ................................
Ammonium bisulfite........................................... .
Ammonium carbamate.................. ................»........
Ammonium carbonate....._...._...v...... ...............
Ammonium chloride__............... ............................
Ammonium chromate............. ........................ ........
Ammonium citrate................................... .
Ammonium fluoborate ............................................ .
Ammonium fluoride...................... .........................
Ammonium hydroxide............................................
Ammonium oxalate______............_.............._____
Ammonium silicofluoride........... .................
Ammonium sulf amate__ ...........___ ................... .
Ammonium sulfide__ ......_____........._____ ..........
Ammonium sulfite.........._.................. ................... .
Ammonium tartra te .............. ......................... .
Ammonium thiocyanate..........................................
Ammonium thiosulfate..........................................
Amyl acetate............................ ..................... ..... .....
A niline.......................... ........................ ............................
Antimony pentachloride..........................................
Antimony potassium tartrate ____ ............. ............
Antimony tribromide...............................................
Antimony trichloride................................................
Antimony trifluoride........................ ... ...................
Antimony trioxide.... ............................................
Arsenic disulfide____................ ...............................
Arsenic pentoxide........................... ...„...................
Arsenic trichloride................................ ...............
Arsenic trioxide....................................
Arsenic trisulfide......... .............................................
Barium cyanide........... .... .......................... .

, Benzene............................................... .....................
Benzoic acid_.......................   ...
Benzonitrile................... ..................... .....................
Benzoyl chloride.............____ ........___ ....................
Benzyl chloride.... ..............................   „..
Beryllium chloride......... .......................................... .
Beryllium fluoride................................................... .
Beryllium nitrate................................................ „...,
Butyl acetate............................................................ .
n-Butyl phthalate............... ....................................
Butylamine.......................................... .............
Butyric acid................ ...............................................
Cadmium acetate................................................... .
Cadmium bormide....................................................
Cadmium chloride....................................................
Calcium arsenate......................................................
Calcium arsenite......................................................
Calcium carbide.............................................................
Calcium chromate.......................... .
Calcium cyanide.......................................................
Calcium dodecylbenzenesulf onate... .......................
Calcium hydroxide................................................ .
Calcium hypochlorite..™..............................................
Calcium oxide..................™...........................................
Captan..;.................................... ................................
Carbaryl..................... ..... ..............................__..........
Carbofuran.........................
Carbon disulfide.....™.._____ ......................................
Carbon tetrachloride......™.......
Chlordane..........................™™.._..._..........................
Chlorine_____............__
Chlofobenzene...............................................................
Chloroform™........™........™............................................
Chlorpyrifos................._..............................................
Chlorosulfonic acid.......................................................
Chromic acetate.....™...™......,........™............................
Chromic acid.....™.....™..................™.............................
Chromic sulfate..__......................................................
Chromous chloride..................... „............................
Cobaltous bromide.™...™.™...™.........™........™...™.......
Cobaltous formate ™..™™.™™™...™™..........................

c 1,000 (454).
c 1,000 (454).
c 1,000 (454).
A 10 (4.54).
D 5,000 (2,270).
D 5,000 (2,270).
X 1 (0.454).
B 100(45.4).
D 5,000 (2,270).
X 1 (0.454).
B 100 (45.4).
C 1,000 (454).
D 5,000 (2,270).
B 100 (45.4).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
C , 1,000 (454).
D 5,000 (2,270).
C 1,000 (454).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
A 10 (4.54).
C 1,000 (454).
D 5,000 (2,270).
C 1,000 (454).
C 1,000 (454).
B 100 (45.4).
D 5,000 (2,270).
D 5,000 (2.270).
D 5,000 (2,270).
D 5,000 (2,270).
B 1Ö0 (45.4).
C 1,000 (454).
D 5,000 (2,270).
B 100 (45.4).
B 100 (45.4).
B 100 (45.4).
C 1,000 (454).
C 1,000 (454).
D 5,000 (2,270).
C 1,000 (454).
A 10 (4.54).
C 1,000 (454).
D 5,000 (2,270).
A 10 (4.54).
D 5,000 (2,270).
A 10 (4.54).
B 100 (45.4).
A 10 (4.54).
D 5,000 (2,270).
D 5,000 (2,270).
X 1 (0.454).
A 10 (4r54).
B 100 (45.4).'
D 5,000 (2,270).
X 1 (0.454).
C 1,000 (454).
C 1,000(454).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
C 1,000(454).
C 1,000(454).
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Material Cate- RQ in pounds 
gory (kilograms)

Cobaltous sulfamate............................. :...................... ..............
Coumaphos...................................................................................
Cresol......... ..............,........................ ........ .................................
Crotonaldehyde............................................................................
Cupric acetate.................... ...... .......... ................................ ....... ,
Cupric acetoarsenite............. ............................ .........................
Cupric chloride.’................ ...... f.................................................. .
Cupric n itrate........................... ..................................................
Cupric oxalate............... ........ .................................... .... ...........
Cupric sulfate ............................. ............................. ...... .....
Cupric sulfate ammoniated................... ..................... ...............
Cupric ta rtra te ............................ ................................................
Cyanogen chloride............... ................ ...:.....
Cyclohexane...................... .................'........................................ .
2.4- D Acid..............................................................................'.....
2.4- D Esters......... ........................ ..... ................ .................... .
D D T ......;..........,..................... ....................... .......... .............
Diazinon , .............. ..... [........... .......... ...:...... ..... .......................
Dicamba........... .......................................................'....... ........ .....
Dichlobenil.................................................. ............................
Dichlone................................... .................. ................................ .

’ Dichlorobenzene............................. ............................................
Dichloropropane.......................................................................
Dichloropropene........... .............................................................
Dichloropropene-Dichloropropane Mixture ................... .........
2,2-Dichloropropionic acid...................... ..... ............................ .
Dichlorvos................... ...... ....................... ‘ ~ ......
Dieldrin.................................................................. ;....................
Diethylamine............................ ............................................... ...
Dimethylamine............................................ ...... .'............:.......... .
Dinitrobenzene.............. ................... .................................... .....
Dinitrophenol..................................... .......................................
Dinitrotoluene............................................................................
Diquat.................................................................... .....................
Disulfoton................................. .......................... ........................
Diuron................................ ......... ................................................
Dodecylbenzenesulfonic acid.....................................................
Endosulfan.......... .-................... „,..........-..... :..... .........................
Endrin.......................... ................................................ ..............
Epichlorohydrin'.............................................. ...........................
Ethion....................................... ...................... ......... ................
Ethylbenzene............................... .’......................... ....................
Ethylenediamine...,........................... :............ ............ .-........ ........
Ethylene dibromide................. ...................... ................... .
Ethylene dichloride......... ................... ...................................... .
EDTA........ ................ .................................................................
Ferric ammonium citrate............................ ;.............................
Ferric ammonium oxalate ................................. ........................
Ferric chloride....................................................... ....................
Ferric fluoride.................. ...........I...;................................... ...... ;
Ferric n itrate..............................................................................
Ferric sulfate.................................. ............................................
Ferrous ammonium sulfate............................ ;........ ..................
Ferrous chloride..............................................'...........................
Ferrous sulfate............ ............................ ..................................
Formaldehyde.......................... ........................................... ....... .
Formic acid..................................................................................
Fumaric acid.................................. .............................................
Furfural.......................................................................................
Guthion....................................................... ...................... !.......
Heptachlor ........................................................................... .......
Hexachlorocyclopentadiene............................. .........................
Hydrochloric acid........................................................................
Hydrofluoric acid......................... 1..................... ......... ...... ...1....,
Hydrogen cyanide................... ........................... ..... .................. .
Hydrogen sulfide......................... ...... ...........................r............
Isoprene............ .................................................................. .......
Isopropanolamine dodecylbenzenesulfonate...........................!
Kelthane......................................................................................
Kepone......................•............... ............... ................... ¿U.... ......
Lead acetate.............................- .................................................
Lead arsenate................... ......... ....... .......... ......... ...... ..............
Lead chloride........................... ......... ..... ...................................
Lead fluoborate........................................... ..... .........................
Lead fluoride....... .......................................................................
Lead iodide......................................................................
Lead nitrate....................... .............. .................. ........................
Lead stearate..............................................................................
Lead sulfate............................................................................. ....
Lead sulfide...:............................ .................................................
Lead thiocyanate................ ....... ;................ ..................... .........
Lindane............................................................... ........................
Lithium chromate.................................................. ....................
Malathion.:........................... ......................................................
Maleic acid........... ......................... .............................................
Maleic anhydride.................................. .....................................
Mercaptodimethur................... ..... .........................—................
Mercuric cyanide.........................................................................
Mercuric nitrate............... .......... ................................................
Mercuric sulfate............................... ..........................................
Mercuric thiocyanate................ ........... ....................... .......... ....

c 1.000 (454).
A 10 (4.54).
C 1,000 (454).
B 100 (45.4).
B 100 (45.4).
B 100 (45.4).
A 10 (4.54).
B 100 (45.4).
B 100 (45.4).
A 10 (4.54).
B 100 (45.4).
B 100 (45.4).
A Í0 (4.54).
C 1.000 (454).
B 100 (45.4).
B 100 (45.4).
X 1 (0.454).
X 1 (0.454).
c 1,000 (454).
c 1,000 (454).
X _ 1 (0.454).
B 100 (45.4).
D 5.000 (2,270).
D 5.000 (2,270).
D 5,000 (2,270).
D 5,000 (2.270).
A 10 (4.54).
X 1 (0.454).
C 1,000 (454).
c 1,000 (454>.
c 1,000(454).
c 1,000 (454).
c 1,000 (454).
c 1,000(454).
X 1 (0.454).
B 100 (45.4).
C 1.000 (454).
X »(0.454).
X 1 (0.454).
c 1.000 (454).
A 10(4.54).
c 1,000(454).
c 1,000 (454).c 1,000 (454).
D 5,000 (2,270).
D 5,000(2,270).
C 1,000 (454).
C 1,000(454).
C 1,000 (454).
B 100 (45.4).
C 1,000 (454).
C 1,000 (454).
C 1.000 (454).
B 100 (45.4).
C 1,000 (454).
C 1,000 (454).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
X 1 (0.454).
X 1 (0.454).
X 1 (0.454).
D. 5.000 (2.270).
D 5.000 (2,270).
A 10(4.54).
B 100 (45.4).
C 1.000 (454).
C 1,000(454).
D 5,000 (2.270).
X 1 (0.454),
D 5,000 (2,270),
D 5.000 (2,270).
D 5,000 (2,270).
D 5,000(2.270).
C 1,000 (454).
D 5,000 (2,270).
D 5,000 ( 2,270).
D 5.000 (2,270).
D 5,000 (2.270).
D 5,000 (2,270).
D 5,000 (2,270).
X 1 (0.454).
C 1,000 (454).
A 10(4.54).
D 5,000 (2,270).
D 5.000 (2,270).
B 100 (45.4):
X 1 (0.454).
A 10 (4.54).
A - 10(4.54).
A 10 (4.54).
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Material

Mercurous nitrate......................................
Methoxychlor............................................
Methyl mercaptan.....................................
Methyl methacrylate................ ..............
Methyl parathion..................................... .
Mevinphos............................... ......... .........
Mexacarbate............ ..............i....... ..........
Monoethylamine ................................. ... ...
Monomethylamine.....................................
Naled.............................. ..................... ,.....
Naphthalene..........i...... .... .................. .
Naphthenic acid.......... .......................... .
Nickel ammonium sulfate............. ............
Nickel chloride...........................................
Nickel hydroxide.......................................
Nickel nitrate................ ........ .................... .
Nickel sulfaté.................. ....... ................... .
Nitric acid..................................... ..... ........
Nitrobenzene.............................................. .
Nitrogen dioxide.........................................
Nitrophenol.................................................
Nitrotoluene........... ...................... .............
Paraformaldehyde.............................. .......
Parathion.................. ..................................
Pentachlorophenol....................................
Phenol.............. ,.................... ....................
Phosgene......................................................
Phosphoric acid.............. ...........................
Phosphorus........... .................. ..............
Phosphorus oxychloride............................
Phosphorus pentasulfide...........................
Phosphorus trichloride..............................
Polychlorinated biphenyls.........................
Potassium arsenate..........................*...........
Potassium arsenite......................................
Potassium bichromate................................
Potassium chromate...................................
Potassium cyanide.................. ...................
Potassium hydroxide............... ..................
Potassium permanganate..........................
Propargite......................................... ..........
Propionic acid........................... ............
Propionic anhydride...................................
Propylene oxide......................................... .
Pyrethrins................................. ..................
Quinoline.......................................... ...... ....
Resorcinol...................................................
Selenium oxide............................................
Silver nitrate................................................
Sodium.............. .......................... ..............
Sodium arsenate.............................. ............
Sodium arsenite...........................................
Sodium bichromate............................. '.......
Sodium bifluoride.................................. .
Sodium bisulfite............ .............................
Sodium chromate............... „.......................
Sodium cyanide................................ .
Sodium dodecylbenzenesulfonate............
Sodium fluoride.......„.............................
Sodium hydrosulfide...................................
Sodium hydroxide........... ........... ................
Sodium hypochlorite.................. ................
Sodium methylate........................................
Sodium nitrite............. ..............................
Sodium phosphate, dibasic.........................
Sodium phosphate, tribasic........................'.
Sodium selenite............ ...............................
Strontium chromate............. ................... .
Strychnine............ ;...... .............................
Styrene.................. ............................... ....... .
Sulfuric acid....................................... ...........
Sulfur monochloride................................... .
2.4.5- T acid......................... .....................
2.4.5- T amines......................................... .
2.4.5- T esters...........................................
2.4.5- T salts....... .■...........................................
2.4.5- TP acid.................... ........................
2.4.5- TP acid esters......................... ........
TDE.......................................................... ....
Tetraethyl lead........................................ .
Tetraethyl pyrophosphate..........................
Thallium sulfaté...........................................
Toluene......................... ...............................
Toxaphene....................................................
Trichlorfon............ .................._____....___
Trichloroethylene...................... ..................
Trichlorophenol...........................................
Triethanolamine dodecylbenzenesulfonate
Triethylamine...............................................
Trimethylamine...____...........___...........__
Uranyl acetate..............................................

Cate- RQ in pounds 
gory . (kilograms)

A 10 (4.54).
X 1 (0.454).
B 100 (45.4).
D 5,000 (2,270).
B 100 (45.4).
X 1 (0.454).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
A 10 (4.54).
D 5,000 (2,270).
B 100 (45.4).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
X 1 (0.454).
A 10 (4.54).
C 1,000 (454).
D 5,0.00 (2,270).
D 5,000 (2,270).
X 1 (0.454).
D 5,000 (2,270).
B 100 (45.4).
D 5,000 (2,270).
A 10 (4.54).
C 1,000 (454).
C 1,000 (454).
c 1,000 (454).
c 1,000 (454).
A 10 (4.54).
C 1,000 (454).
B 100 (45.4).
A 10 (4.54).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
X 1 (0.454).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
c 1,000 (454).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
A 10 (4.54).
C 1,000 (454).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
B 100 (45.4).
C 1,000 (454).
B 100 (45.4).
D 5,000 (2,270).
D 5,000 (2,270).
C 1,000 (454).
C 1,000 (454).
A 10 (4.54).
C 1,000 (454).
C 1,000 (454).
c 1,000 (454).
B 100 (45.4).
B 100 (45.4).
B 100 (45.4).
B 100 (45.4).
B 100 (45.4).
B 100 (45.4).
X 1 (0.454).
B 100 (45.4).
B 100 (45.4).
C 1,000 (454).
C 1,000 (454).
X 1 (0.454).
C 1,000 (454).
C 1,000 (454).
A 10 (4.54).
C 1,000 (454).
D 5,000 (2,270).
C 1,000 (454).
D 5,000 (2,270).
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Material Cate- RQ in pounds 
gory (kilograms)

Uranyl nitrate..........................
Vanadium pentoxide............. .
Vanadyl sulfate................... .
Vinyl acetate ....u........................
Vinylidene chloride................ .
Xylene............... ....... .... .........
Xylenol........................ ......... .
Zinc acetate............................ ;
Zinc ammonium chloride........
Zinc borate.......;..... ............... .
Zinc bromide................. ......... .
Zinc carbonate....................
Zinc chloride...........................
Zinc cyanide...;____________
Zinc fluoride......................... .
Zinc formate............... ........... .
Zinc hydrosulfite.....................
Zinc nitrate.............................
Zinc phenolsulfonate..............
Zinc phosphide.......................
Zinc silicofluoride...................
Zinc sulfate.............................
Zirconium nitrate__ _______
Zirconium potassium fluoride.
Zirconium sulfate....................
Zirconium tetrachloride.........

D 5,000 (2,270).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
D 5,000 (2,270).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
D 5,000 (2,270).
C 1,000 (454).
D 5,000 (2,270).
C 1,000 (454).
D 5,000 (2,270).
A 10(4.54).
C 1,000 (454).
C 1,000 (454).
C 1,000 (454).
D 5,000 (2,270).
D 5,000 (2.270).
C 1,000 (454).
D 5,000 (2,270).
C 1,000 (454).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).
D 5,000 (2,270).

Subpart B— A pplicab ility  

§ 117.11 General applicability.
This regulation sets forth a determi

nation of the reportable quantity for 
each substance designated as hazard
ous in 40 CFR Part 116. The regula
tion applies to quantities of designated 
substances equal to or greater than 
those set forth above, when dis
charged to waters and shorelines as 
provided in section 311(b)(3) of the 
Act, except to the extent that the 
owner or operator can show such dis
charges are made.

(a) In compliance with a permit 
issued under the Marine Protection, 
Research and Sanctuaries Act of 1972 
(33 U.S.C. 1401 et seq.),

(b) In compliance with approved 
water treatment plant operations as 
specified by local or State regulations 
pertaining to safe drinking water,

(c) Pursuant to the label directions 
for application of a pesticide product 
registered under 40 CFR Part 162 
(Federl Register, Vol. 40, No. 129, Part 
II, pp. 28242-28226, July 3, 1975) by 
authority of the Federal Insecticide, 
Fungicide, and Rodenticide Act, as 
amended by the Federal Environmen
tal Pesticide Control Act of 1972 (Pub.
L. 92-516, 86 Stat. 751; 7 U.S.C. 136 et. 
seq.), and further amended by the 
Federal Pesticide Act of 1978 (Pub. L. 
95-396, 92 Stat. 819),

(d) In compliance with the regula
tions issued under section 3004 of the 
Resource Conservation and Recovery 
Act, 90 Stat. 2795; 42 U.S.C. 6901,

(e) In compliance with instructions' 
of the On-Scene Coordinator pursuant 
to 40 CFR 1510 (the National Oil and

Hazardous Substance Contingency 
Plan) or 33 CF,R 153.10(e) (Pollution 
by Oil and Hazardous Substances) or 
in accordance with applicable removal 
regulations as required by Section 
311(j)(l) (A),

(f) In compliance with a permit 
issued under § 165.7 of Title 14 of the 
State of California Administrative 
Code,

(g) From a properly functioning 
inert gas system when used to provide 
inert gas to the cargo tanks of a vessel,

(h) From a permitted source and are 
excluded by § 117.12 of this regulation, 
or ,

(i) To a POTW and are specificaly 
excluded or reserved in § 117.13.
§ 117.12 Applicability to discharges from 

facilities with NPDES permits.
(a) This regulation does not apply 

to:
(1) Discharges in compliance with a 

permit under section 402 of this Act;
(2) Discharges resulting from cir

cumstances identified, reviewed and 
made a part of the public record with 
respect to a permit issued or modified 
under section 402 of this Act, and sub
ject to a condition in such permit;

(3) Continuous or anticipated inter
mittent discharges from a point 
source, identified in a permit or permit 
application under section 402 of this 
Act, which are caused by events occur
ring within the scope of the relevant 
operating or treatment systems; or

(4) Discharges from a POTW of sub
stances received as influent at the 
treatment works.

(b) Definitions. (1)A discharge is “in 
compliance with a permit issued under 
section 402 of this Act” if the permit 
contains an effluent limitation specifi

cally applicable to the substance dis
charged and the discharge is in com
pliance with the limitation. v

(2) A discharge results “from circum
stances identified, reviewed and made 
a part of the public record with re
spect to a permit issued or modified 
under section 402 of the Act, and sub
ject to a condition in such permit,” 
whether or not the discharge is in 
compliance with the permit, if:

(i) The permit application specifical
ly identifies:

(A) The substance and the amount 
of the substance to be discharged;

(B) The origin and source of the dis
charge; and

(C) The treatment to be provided for 
the discharge either by: -

(1) An on-site treatment system sep
arate and apart from any treatment 
system treating the permittee’s 
normal discharge or

(2) A treatment system treating the 
permittee’s normal discharge which is 
designed to treat the substance in the 
amount identified as to be discharged 
or

(3) A best management practice de
signed to prevent or contain the dis
charge and, if the discharge will occur, 
treatment to eliminate or abate the 
substance that could be discharged; 
and

(ii) The permit contains:
(A) A best management practice de- 

signedf to prevent or contain the dis
charge, and, if the discharge will 
occur, treatment to eliminate or abate 
the substance that could be discharged 
or

(B) An effluent limitation specifical
ly limiting the substance discharged 
and a requirement that the discharge 
be treated either by:

(f ) An on-site treatment system sep
arate and apart from any treatment 
system treating the permittee’s 
normal discharge or

(2) A treatment system treating the 
permittee’s normal discharge which is 
designed to treat the substance in the 
amounts identified as being or likely 
to be discharged
and the best management practice or 
treatment system is in existence and 
use; and

(3) A discharge is a “continuous or 
anticipated intermittent discharge 
from a point source, identified in a 
permit or permit application under 
section 402 of this Act, and caused by 
events occurring within the scope of 
the relevant operating or treatment 
system,” whether or not such dis
charges are in compliance with the 
permit, if:

(i) An application for a permit for 
the discharge from the point source
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has been submitted and has not been 
denied or revoked; and

(ii) The discharge is caused by:
(A) An upset or failure of a treat

ment system resulting from a control 
problem, operator error, system fail
ure or

(B) Contamination by noncontact 
cooling water or storm water; or

(C) Upset or failure in the process 
producing the discharge the treatment 
system is designed to treat resulting 
from a control problem, operator 
error, system failure or malfunction; 
or an equipment or system startup or 
shutdown, equipment wash or produc
tion schedule change; or
[Comment,: Discharges will not be excluded 
under section (3)(ii) if they could have been 
prevented by proper maintenance, proper 
materials handling, or other such action. 
Examples where these exclusions may not 
apply include chemical spills to noncontact 
cooling water, spills entrained by storm 
water runoff that could have been cleaned 
up prior to the rainfall event, and system 
upsets or failure where equipment has not 
been adequately maintained.]

(iii) The discharge is a continuous or 
anticipated intermittent discharge of 
process waste, and

(A) is discharged from a point source 
which holds a permit issued before the 
effective date of 40CFR 122.14(a) or

(B) the substance discharged is des
ignated as hazardous after the date of 
any permit revised following promul
gation of 40 CFR 122.14(a), but only 
until the next revision of the permit.
[Comment: The NPDES standard permit 
form presently requires the permittee to 
notify the permit issuing authority of a 
permit violation within five days of such 
violation (EPA Form 3560-2, Part II, Condi
tion A 2). The proposed revisions to the 
NPDES regulations require the permittee to 
notify the permit issuing authority of a 
permit violation within 24 hours of such vio
lation, (proposed 40 CFR 122.14(h), 43 FR 
37093 (August 21, 1978)). When the NPDES 
regulations are finalized, this section will 
also require the written violations report 
submitted by the permittee to distinguish 
between section 311 and section 402 viola
tions. If a permittee is uncertain whether a 
discharge is subject to section 402 or section 
311, he should immediately provide notice 
under section 311 and § 117.21 of these regu
lations to avoid possible criminal liability.]

§ 117.13 Applicability to discharges from 
publicly owned treatment works and 
their users.

(a) [Reserved]
(b) These regulations apply to all 

discharges of reportable quantities to 
a POTW, the source of which is a 
mobile source except where such 
source has contracted with, or other
wise received written permission for 
the owners or operators of the POTW 
to discharge that quantity, and the 
mobile source can show that prior to

accepting the substance from an in
dustrial discharger, the substance had 
been treated to comply with any efflu
ent limitation under section 301, 302 
or 306 or pretreatment standard under 
section 307 applicable to that facility.
117.14 Applicability to discharges associ

ated with dredging and filling activi
ties. [Reserved]

§ 117.15 Demonstration projects.
Notwithstanding any other provision 

of this Part, the Administrator of the 
Environmental Protection Agency 
may, on a case-by-case basis, allow the 
discharge of designated hazardous 
substances in connection with re
search or demonstration projects re
lating to the prevention, control, or 
abatement of hazardous substance pol
lution. No such discharge will be al
lowed unless a significant showing has 
been made that the expected environ
mental benefit from such a discharge 
outweighs the hazard associated with 
the discharge.

Subpart C— Notice o f Discharge o f a  
R eportable Q u an tity

§ 117.21 Notice.
Any person in charge of a vessel or 

an onshore or an offshore facility 
shall, as soon as he has knowledge of 
any discharge of a designated hazard
ous substance from such vessel or fa
cility in quantities equal to or exceed
ing in any 24-hour period the reporta
ble quantity determined by this Part, 
immediately notify the appropriate 
agency of the United States Govern
ment of such discharge. Notice shall 
be given in accordance with such pro
cedures as the Secretary of Transpor
tation has set forth in 33 CFR 153.203. 
This provision applies to all discharges 
not specifically excluded or reserved 
by another section of these regula
tions.
§ 117.22 Penalties.

(a) Any person in charge of a. vessel 
or an onshore or offshore facility who 
fails to notify immediately the United 
States Government of discharges of 
hazardous substances designated in 40 
CFR Part 116 equal to or exceeding in 
any 24-hour period those quantities 
which may be harmful as set forth in 
this Part (except in the case of a dis
charge beyond the contiguous zone, 
where the person in charge of a vessel 
is not otherwise subject to the jurisdic
tion of the United States) shall be sub
ject to a fine of not more than $10,000 
or imprisonment for not more than 
one year, or both, pursuant to section 
311(b)(5).

(b) The owner, operator or person in 
chargé of a vessel or onshore or off
shore facility from which is discharged

a hazardous substance designated in 
40 CFR Part 116 in a quantity equal to 
or exceeding in any 24-hour period, 
the reportable quantity established in 
this Part, (except in the case of a dis
charge beyond the contiguous zone, 
where the person in charge of a vessel 
is not otherwise subject to the jurisdic
tion of the United States) shall be as
sessed a civil penalty of up to $5,000 
per violation under section 
311(b)(6)(A). Alternatively, upon a de
termination by the Administrator, a 
civil action will be commenced under 
section 311(b)(6)(B) to impose a penal
ty not to exceed $50,000 per spill of 
hazardous substance unless such dis
charge is the result of willful negli
gence or willful misconduct within the 
privity and knowledge of the owner, 
operator, or person in charge, in which 
case the penalty shall not exceed 
$250,000.
[No te  The Administrator will take into ac
count the gravity of the offense and the 
standard of care manifest by the owner, op
erator, or person in charge in determining 
whether a civil action will be commenced 
under section 311(b)(6)(B). The gravity of 
the offense will be interpreted to include 
the size of the discharge, the degree of 
danger or harm to the public health, safety, 
or the environment, including consideration 
of toxicity, degradability, and dispersal 
charateristics of the substance, pervious 
spill history, and violation of any spill pre
vention regulations. Particular emphasis 
will be placed on the standard of care and 
the extent of mitigation efforts manifest by 
the owner, operator, or person in charge.]

§ 117.23 Liabilities for removal.

In any case where a substance desig
nated as hazardous in 40 CFR Part 116 
is discharged from any vessel or on
shore or offshore facility in a quantity 
equal to or exceeding the reportable 
quantity determined by this Part, the 
owner, operator or person in charge 
will be liable, pursuant to sections 
311(f) and (g) of the Act, to the United 
States Government for the actual 
costs incurred in the removal of such 
substance, subject only to the defenses 
and monetary limitations enumerated 
in sections 311(f) and (g) of the Act. 
The Administrator may act to mitigate 
the damage to the public health or 
welfare caused by a discharge and the 
cost of such mitigation shall be consid
ered a cost incurred under section 
311(c) for the removal of that sub
stance by the United States Govern
ment. In any case where a discharge is 
excluded from this regulation by 
§ 117.12(b)(3) of this regulation the 
owner, operator or person in charge 
shall be liable for any costs incurred in 
the removal of such discharge in an 
action brought under section 309(b) of 
the Act.

[FR Doc. 79-4888 Filed 2-15-79; 8:45 am]
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CHAPTER I— ENVIRONMENTAL 
PROTECTION AGENCY

[FRL 1041-1]

PART 25— PUBLIC PARTICIPATION IN 
PROGRAMS UNDER THE RESOURCE 
CONSERVATION AND RECOVERY 
ACT, THE SAFE DRINKING WATER 
ACT, AND THE CLEAN WATER ACT

Final Regulations
AGENCY: Environmental Protection 
Agency.
ACTION: Rule.
SUMMARY: These regulations are in
tended to encourage, provide for, and 
assist public participation under the 
Resource Conservation and Recovery 
Act, the Safe Drinking Water Act, and 
the Clean Water Act. They replace ex
isting regulations for public participa
tion in water programs and interim 
final regulations for public participa
tion in solid waste management. The 
regulations include general provisions 
which require open processes of gov
ernment and efforts to promote public 
awareness in the course of making de
cisions in programs and activities 
under the three Acts. Also included 
arë requirements which apply to spe
cific public participation mechanisms, 
such as public hearings and advisory 
groups. These regulations do not re
quire the use of the specific mecha
nisms. The mechanisms must be used 
only if they are required in program 
regulations. Public participation regu
lations for one covered program are 
being promulgated simultaneously 
with these regulations. They are regu
lations governing public participation 
in the Municipal Wastewater Treat
ment Facility Construction Grants 
Program under the Clean Water Act. 
These regulations appear elsewhere in 
this issue of the F e d e r a l  R e g is t e r .

DATES: These regulations are effec
tive on February 16, 1979, except as 
otherwise specified in § 25.2.
ADDRESSES: Comments submitted 
on these regulations may be inspected 
at the Public Information Reference 
Unit, EPA Headquarters, Room 2922, 
Waterside Mall, 401 M Street, SW., 
Washington, D.C. between 8:00 a.m. 
and 4:30 p.m. on business days.
FOR FURTHER INFORMATION 
CONTACT:

Lee Daneker, Office of Water and 
Waste Management (WH 556), Envi
ronmental Protection Agency, 401 M 
Street, S.W., Washington, D.C. 
20460, telephone 202-755-7638.

SUPPLEMENTARY INFORMATION: 
EPA has received a significant volume

RULES AND REGULATIONS

of thoughtful criticism of its perform
ance in implementing its legal public 
participation mandates and its more 
general responsibility to involve the 
public in significant governmental de
cisions. This criticism has been stimu
lated in part by the desire of citizens 
to be active in shaping government 
programs which affect their lives and 
also by the growing need for govern
mental units at all levels to participate 
in the programs of other governmen
tal entities. Government decision
makers have become increasingly 
aware of the capability of citizens to 
make constructive use of opportunities 
for involvement. This new awareness 
has been accompanied by increased 
practical experience in using ap
proaches and techniques to facilitate 
citizen involvement.

In response to the circumstances 'dis
cussed briefly above, the EPA per
ceived a new opportunity to better 
define public participation require
ments, to eliminate unnecessary re
quirements, and to assure consistency 
of requirements under the Resource 
Conservation and Recovery Act, the 
Safe Drinking Water Act, and the 
Clean Water Act. This effort is intend
ed to foster improved public imvolve- 
ment in governmental decisions by 
clarifying the rights çind responsibil
ities of potential participants and 
those responsible for administering 
public participation programs. This 
will lead to better decisions, more sat
isfactory opportunities for citizens to 
encourage economy in government, 
and greater public confidence in gov
ernment because decisions have been 
made with participation by interested 
citizens. It will also encourage better 
relations among units of government 
which often find themselves in a dual 
role of participating in prograrris of 
other agencies as well as administering 
participation programs of their own.

EPA developed a set of concept 
papers for improved public participa
tion requirements under the three 
Acts and made them public in early 
March 1978. These concept papers 
were circulated to approximately 7,000 
interested parties including more than
3,000 who were mailed draft Construc
tion Grants Program regulations 
dated March 3, 1978. The Agency held 
two public meetings to receive com
ment on the concept papers, met with 
EPA staff in all ten EPA regions, re
ceived numerous verbal comments 
telephoned to the Agency, and met 
with several outside interest groups in
cluding representatives of several 
States and municipalities and with 
representatives of the Association of 
State and Interstate Water Pollution 
Control Agencies. .

As a result of these outreach activi
ties, the EPA received more than 300 
written comments on the concept

papers. After considering all com
ments, EPA revised the concept 
papers, and published them in the 
F e d e r a l  R e g is t e r  on August 7, 1978, 
as proposed regulations. The Agency 
provided 60 days for public comment, 
held a public meeting to receive com
ments in San Francisco on September 
21, 1978, held a public hearing on the 
proposed regulations in Washington,
D.C. on September 26, and provided 56 
hours of toll-free telephone time to fa
cilitate the submission of comments 
from individuals from all parts of the 
Nation.

EPA instituted the toll-free line for 
submitting comments as an alternative 
to holding hearings or meetings on the 
proposed regulations in other parts of 
the country. Many commenters ex
pressed strong approval of the toll- 
free line, especially those who lacked 
the resources to travel readily and 
therefore would have been unlikely to 
attend hearings in other cities. Some 
criticism of our failure to hold hear
ings throughout the country was also 
expressed.

EPA received more than 300 com
ments by October 6, 1978, the date on 
which the official record closed. Ap
proximately 125 of these were received 
over the toll-free line. Fifteen wit
nesses testified at the September 26 
public hearing. Additional comments 
received after October resulted in a 
total of more than 500 comments. A 
review of the comments by affiliation 
indicates that the public involvement 
effort succeeded in stimulating a bal
anced and diverse record.. Major seg
ments of the public which were well 
represented include States, substate 
agencies and units of government, eco
nomic interests, planners, engineers, 
private citizens, public interest groups, 
and environmental groups.

All comments, including those re
ceived shortly after October 6, were 
reviewed and considered in developing 
the final regulation.

Virtually all commenters supported 
the intent of the EPA effort and the 
objectives of the regulations. In gener
al, those who commented primarily 
from the perspective of former, cur
rent or prospective participants in 
EPA programs were supportive of the 
proposed regulations but critical of 
the Agency for relaxing the regula
tions relative to the March concept 
papers. In many cases these com
menters called for a return to the 
more stringent approach of the con
cept papers, for more specificity and 
additional requirements, and for limi
tations on discretion and flexibility. 
Many of these commenters cited prob
lems which they had experienced with 
the public participation performance 
of EPA and units of government at 
other levels. They pointed out that 
the establishment of clear, firm re-
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quirements would be one of the most 
effective actions which EPA could 
take to generate public interest and 
participation. In contrast, many, al
though not all,’ of those commenting 
as representatives of implementing 
agencies expressed concern that the 
regulations were too rigid and detailed 
and would offer too many opportuni
ties to stop projects or to take legal 
action on minor procedural issues. 
These commenters called for a further 
relaxation of requirements, elimina
tion of detail, and provision of addi
tional flexibility. In many instances, 
these commenters recognized the 
flexibility which had been introduced 
relative to the March concept papers, 
but indicated that the changes were 
not sufficient. Some commenters 
called for EPA to eliminate all require
ments and instead to limit itself to set
ting objectives (“performance stand
ards”) which could be fulfilled 
through a variety of mechanisms. In 
support of performance standards, 
many elected officials or their repre
sentatives commented that the more 
general performance standard ap
proach would maintain and protect 
the authority of State and local offi
cials from Federal encroachment.

EPA agrees that the regulations 
should provide maximum flexibility 
and discretion to implementing agen
cies and should not infringe improper
ly upon the authority of other govern
mental units. The Agency is also sensi
tive to those who accurately pointed 
out the strong positive relationship be
tween firm requirements, credible 
public participation efforts, and the 
willingness of the public to partici
pate. In revising the proposed Part 25, 
EPA has attempted 4;o provide flexibil
ity wherever it would not interfere 
with public involvement. In a limited 
number of instances where it appeared 
necessary and justified, EPA has opted 
for more specific requirements. In gen
eral, the final Part 25 moves in the di
rection of fewer specific requirements 
than the proposed version. The follow
ing is a list of changes in the final reg
ulation which have provided increased 
flexibility and discretion relative to 
the proposed Part 25, existing Part 105 
(Public Participation in Water Pro
grams) and interim final Part 249 
(Public Participation in Solid Waste 
Management):

1. EPA non-policy rulemaking was 
covered in proposed Part 25. It is spe
cifically excluded from final Part 25.

2. Activities covered by Part 105 but 
excluded, except as discretionary ele
ments, from the public participation 
requirements of final Part 25 are as 
follows: 40 CFR Part 33 (Subagree
ments), Part 39 (Loan Guarantees for 
Construction of Treatment Works), 
Part 40 (Research and Development 
Grants), Part 45 (Training Grants and
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Manpower Forecasting) and Part 46 
(Fellowships).

3. Final Part 25 eliminates the 
annual State report on public partici
pation required by Part 105.3.

4. Part 105.3 (a) and (c) require that 
informational materials be mailed di
rectly to persons on each agency’s 
mailing list. Part 249.4 (b) and (c) re
quired periodic dissemination of infor
mational materials. Final Part 25.4(b) 
requires only that notice of the avail
ability of materials be mailed, rather 
than the materials themselves or sum
maries of the materials.

5. Part 105.4(d), Part 249.4(e) and 
proposed Part 25.3(c) required notices 
and informational materials to be sent 
to the entire agency mailing list. Final 
Part 25.4(b)(5) permits segmenting of 
the list and mailing notices of events 
(or of availability of materials) only to 
appropriate portions of the list.

6. The requirement of Part 105.4(b) 
and Part 249.4(d), for each agency to 
have “standing arrangements” for con
sultation with the public, is deleted 
from final Part 25; although Part 25 
continues to require consultation on 
significant decisions.

7rThe requirement of Part 105.4(e), 
that copying facilities be available at 
information depositories, is changed to 
a recommendation in final Part 
25.4(b)(3). Part 249.4 (f) and (i) re
quired that information on the avail
ability of copying facilities at conve
nient locations and at reasonable cost 
to the public be available. This re
quirement is deleted.

8. The recommendation in proposed 
Part 25.3(b), that agencies target in
formational materials to specific seg
ments of the public, is changed in 
final Part 25.4(b)(2) to a recommenda
tion to consider preparing targeted 
materials.

9. Proposed Part 25.3(b) required 
that “relevant” documents be placed 
in information depositories. Part 
249(f) required that agencies shall pro
vide, either directly or through others, 
in convenient locations, one or more 
public collections of Solid and Hazard
ous Waste Management reports perti
nent to the geographic area. Final 
Part 25.4(b)(3) limits the documents 
that must be placed in depositories to 
those relating to significant decisions.

10. The requirement of Part 
105.7(d), that public meeting notices 
be mailed as soon as the meeting is 
scheduled, is deleted from the final 
Part 25.

11. The requirement of Part 105.7(d) 
and Part 249.7(d), that public hearing 
notices be mailed as soon as the hear
ing is scheduled, is deleted from the 
final Part 25.

12. The requirement of Part 105.7(g) 
and Part 249.7(g) to publish the hear
ing agenda in the public hearing
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notice is deleted from the final Part 
25.

13. Part 105.7(c) requires that cases 
of doubt over whether to hold a public 
hearing be resolved in favor of holding 
a hearing. Part 249.7(c) requires that a 
hearing be held if there is any public 
interest. These requirements are de
leted from the final Part 25.

14. Final Part 25.5(b) gives Regional 
Administrators the authority to waive 
public hearing notice requirements in 
emergency situations.

15. Final Part 25.5(c) permits the 
agency holding a public hearing to 
prepare a tape recording or other com
plete record of the hearing instead of 
a transcript and make it available to 
the public.

16. The requirement for financial 
disclosure by advisory group members, 
proposed Part 25.3(d)(iii)(D), is de
leted from the final Part 25.

17. Final Part 25.7(c) provides new 
flexibility in advisory group member
ship requirements and permits EPA to 
waive those requirements for grantees 
which cannot meet the requirements 
after making active, good faith efforts 
to do so. Proposed Part 25 included a 
less flexible membership requirement 
and made no provision for a waiver.

18. Final Part 25.10 permits modifi
cation of the public participation work 
plan with the agreement of the Re
gional Administrator. No provision for 
modifying the work plan was included 
in the proposed Part 25.

19. Public Participation Summaries 
are deleted from the final Part 25 in 
favor of Responsiveness Summaries 
(see final Part 25.11).

20. Final Part 25.7(e) provides an in
creased State and local agency role in 
advisory group training. No State and 
local rule was provided in proposed 
Part 25.

EPA believes the balance which the 
final regulations achieve between 
flexibility and specificity recognizes 
the public’s expressed desire for firm 
requirements yet responds effectively 
to the legitimate concern of potential 
implementing agencies that they have 
the freedom to tailor their programs 
to specific local, regional or Statewide 
needs.

S u m m a r y  o f  R e s p o n s e  t o  P u b l ic  
C o m m e n t

The following sections respond to 
other major points raised in comments 
by the public made in writing, over the 
toll-free line, at the public meeting, 
and at the public hearing.

1. Application of proposed Part 25 to 
all EPA programs. In the preamble to 
the proposed regulations, EPA ques
tioned whether they should be applied 
to all programs administered by EPA. 
Public response to this was strongly in 
favor of consistent requirements for 
the entire Agency. Comments indicat-
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ed that inconsistent requirements 
were a significant factor impeding 
public involvement in Agency pro
grams. EPA is responding to this by 
the development of an Agency-wide 
policy on public participation. This 
policy will require each program to de
velop regulations or guidance imple
menting it. The Agency will monitor 
program performance under this ap
proach to determine whether it is suc
cessful in achieving consistent public 
participation requirements and oppor
tunities for those seeking to become 
involved in Agency programs.

2. Requirements will not guarantee a 
successful public participation effort 
Many commenters stated that require
ments were not sufficient to assure ef
fective public involvement. Some com
menting agencies further stated that, 
since requirements would not in them
selves be effective, EPA appeared to be 
depending too heavily upon them. 
EPA recognizes that requirements, 
while necessary, are only one part of 
making public participation successful. 
Equally important is the conduct of 
effective programs of public education 
as well as the attitude, energy, and 
creativity with which implementing 
agencies, including EPA, undertake 
their public participation responsibil
ities. Another significant factor is the 
availability of agency staff knowledge
able about public participation tech
niques. EPA is taking action to meet 
this last need by developing and carry
ing out a training program in public 
participation to enhance the capabili
ties of EPA, State rind local agency 
staff.

3. Relationship of Part 25 to pro
gram regulations and guidance. Many 
commenters indicated their belief that 
Part 25 established new requirements 
that advisory groups be formed and 
public hearings held. This is not the 
case. As explained in the new intro
ductory section 25.1, Part 25 estab
lishes general requirements for open 
processes of government through 
public information, public notification, 
and public consultation prior to sig
nificant decisions, but it does not man
date the use of specific public partici
pation mechanisms, such as advisory 
groups, meetings, and hearings. These 
are required only when mandated in 
program regulations or specified at 
the discretion of a responsible official. 
The final section of this preamble in
cludes a listing of other EPA regula
tions which have been or will be re
vised to implement the requirements 
of Part 25.

The role of program regulations, or 
EPA policy guidance memoranda, in 
implementing the Part 25 regulations 
is to emphasize the applicability of the 
general Part 25 public information, no
tification and consultation require
ments to significant decisions in the
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affected programs, In some instances 
program regulations or guidance will 
also identify significant decisions or 
processes, where specific requirements 
will apply (e.g., holding a public meet
ing or hearing). The use of additional 
specific mechanisms at these decision 
points or at other decisions not refer
enced by EPA requirements is discre
tionary with the implementing agency. 
If public participation is carried out 
under EPA grant, all reasonable costs 
will be grant eligible if identified in a 
public participation work plan or oth
erwise approved by EPA.

Other EPA “guidance” will be in the 
form of handbooks or manuals for im
plementing agency staff or for the 
participating public. These are intend
ed to assist the public and implement
ing agency staff by providing sugges
tions for ways to meet requirements, 
samples. or models of work which 
meets requirements, and examples of 
successful public participation efforts.

4. Application of Part 25 to pro
grams under the Safe Drinking Water 
Act. 'The public participation regula
tions are intended to encourage public 
involvement in the decision-making 
process in programs under the Re
source Conservation and Recovery 
Act, the Clean Water Act, and the 
Safe Drinking Water Act. However, 
not all sections are relevant to every 
program. For instance, several States’ 
comments reflected a concern that the 
advisory group requirements in the 
proposed regulations would require 
the establishment ôf such committees 
in programs under the Safe Drinking 
Water Act. This concern is unfounded. 
The advisory group section applies 
only where committees are required in 
program regulations. No requirement 
for such committees appears in the 
regulations implementing the Safe 
Drinking Water Act; nor is such a re
quirement contemplated.

The regulations allow flexibility and 
discretion in implementation within 
each covered program. The guidance 
and regulation which will be developed 
by the drinking water program, and 
other programs, will reflect options 
which are compatible with each pro
gram’s capabilities and the opportuni
ties within the program for meaning
ful public participation.

5. Application to approved State pro
grams. Each of the three Acts desig
nates certain programs which can be 
administered by a State, instead of by 
EPA, if the State program meets crite
ria established in the law and EPA 
regulations. The proposed Part 25 in
dicated that EPi^was required to pro
vide for public participation in the 
process of making a determination to 
approve such State programs. It also 
provided that, after approval, the 
State would be responsible for meeting 
the public participation requirements

which had been the responsibility of 
EPA. Like the proposed regulations, 
final Part 25 requires EPA to provide 
for public involvement in the process 
of máking its determination regarding 
approval of all State programs. How
ever, the final Part 25 indicates that 
public participation requirements for 
the NPDES Permit Program, the 
State Hazardous Waste Program, the 
Dredge and Fill Permit Program, and 
the Underground Injection Control 
Program are contained in the Consoli
dated Permit Program regulations (40 
CFR Part 123). These regulations 
embody the requirements of Part 25. 
Public participation requirements for 
the Construction Grants Program are 
found in 40 CFR Part 35, Subparts E 
arid F. States which undertake Con
struction Grants Program functions 
after approval by EPA are responsible 
for meeting applicable public partici
pation requirements of these regula
tions, including requirements of Part 
25 which are incorporated by refer
ence.

One State expressed concern that 
the regulations would apply i to all 
State activities which, were adminis
tered under the annual State program 
administration grants authorized 
under section r06 of the Clean Water 
Act, including State-initiated activities 
which are not required by the Clean 
Water Act, which are not delegated to 
the State by EPA, and which are not 
funded by EPA grant. While public 
participation in purely State activities 
of this type may be desirable, such 
participation is at the discretion of the 
State and would not be required by 
these regulations.

6. Public participation objectives. 
Virtually all commenters supported 
the public participation objectives of 
the proposed Part 25; however, several 
commenters felt that promoting sup
port for environmental laws was not a 
proper role for administrative agen
cies. EPA agrees and has changed this 
objective to read, “to encourage public 
involvement in implementing environ
mental laws.”

7. Public information requirements. 
Most commenters recognized and sup
ported the need for public information 
as a prerequisite to effective public 
participation; however, many stated 
that the proposed requirements were 
not clear and, in some cases, were po
tentially burdensome. In response to 
comments of this nature, EPA has 
made the following modifications to 
the public information provisions of 
the regulations: permitted segmenting 
mailing lists by geographic or interest 
area and specified that only the appro
priate portion of the list need receive 
agency mailings; specified that only 
summaries and notices of availability 
need be sent to the list (or appropriate 
segment) rather than entire docu-
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merits; specified that documents avail
able in depositories need include only 
those relating to significant or contro
versial issues; clarified the term “rea
sonable costs” of copying charges by 
reference to prevailing commercial 
rates.

8. Public hearing notice require
ments. Comment on the proposed 
public hearing notice requirements 
was sharply divided between State and 
local agencies which generally opposed 
any increase in the 30 days required 
by existing regulations and potential 
participants (including private citi
zens, public interest groups, and eco
nomic interests) which supported the 
45 day notice requirement included in 
the proposed regulations. The record 
of citizen comment indicates clearly 
that 30 days has often been inad
equate to allow notices to be circulat
ed, documents obtained and reviewed, 
and testimony prepared. Accordingly, 
the final regulations retain 45 days as 
the standard public hearing notice re
quirement; however, EPA has respond
ed to the comment by State and local 
agencies by including a provision to 
reduce the notice requirement, to not 
less than 30 days, where EPA finds 
that the longer notice is not needed to 
encourage public participation in a 
particular hearing.

9. Emphasis on advisory groups. 
Many commenters expressed concern 
that the regulations placed excessive 
emphasis on the use of advisory 
groups. We do not believe this concern 
is justified. Part 25 does not require 
the formation of any advisory groups. 
Such groups must be formed only 
when, required by program regula
tions. Advisory groups have been a re
quirement in the Water Quality Man
agement (section 208) program for sev
eral years. New program regulations 
for the Construction Grants Program 
will require advisory groups, but in 
only 30 percent of facilities plans. No 
advisory group requirements are con-, 
templated for the Clean Lakes Pro
gram, Underground Injection Control 
Program, Public Water Supply Pro
gram, State Hazardous Waste Pro
gram, or the NPDES Permit Program. 
The question of whether they would 
be required under State Solid Waste 
Management Program grants is still 
open. Given this record, we do not 
agree that the Agency places excessive 
emphasis on the use of advisory 
groups.

10. Role of advisory groups. The pro
posed regulations stated that advisory 
groups were intended to provide advice 
and recommendations to elected deci
sionmakers and to encourage an inter
change among the interests represent
ed on the group. Some commenters 
felt that the final decision-making role 
of elected officials should be empha
sized more strongly. We agree, and
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have added language to the advisory 
group section further emphasizing this 
point.

11. Advisory - group membership. 
Comments from most State and local 
agencies and public officials indicated 
that the s advisory group membership 
requirements of proposed Part 25 pro
vided them too little flexibility in con
stituting such groups. They expressed 
particular objection to the require
ment that a majority of advisory 
group members be private citizens and 
public interest group members who 
had no substantial economic interest 
in the grant activity. Some agencies in
dicated that they would be unable to 
locate many individuals without an 
economic interest in the grant activ
ity who would be willing to serve on 
advisory groups. Some commenting 
agencies and public officials indicated 
that no single segment of the public 
should constitute a majority on the 
advisory group. Other commenting 
agencies and officials expressed ap
proval of the changes in the advisory 
group requirements that had been 
made relative to the March concept 
papers—especially the increased em
phasis on the role of public officials 
and the change allowing economic in
terests to be represented on advisory 
groups. Some of these commenters in
dicated that, with these changes, the 
advisory group membership require
ments were satisfactory. Others indi
cated that the requirements were still 
too demanding and inflexible, stated 
that they could not meet them, and 
called for additional changes and in
creased flexibility.

A large majority of private citizen 
and public interest group commenters 
expressed approval of the advisory 
group membership requirements of 
proposed Part 25. Many of these com
menters described their experiences 
indicating that non-economic interests 
were under-represented on advisory 
groups. These commenters supported 
carefully structured advisory group 
membership requirements, especially 
the proposed requirement for a major
ity of private citizens and public inter
est group members. Most of these 
commenters indicated that this meas
ure would go far to remedy the prob
lem of under representation for non
economic interests. However, some 
called upon EPA to require an even 
longer proportion of individuals who 
were interested in the grant supported 
activity solely from an environmental 
or taxpayer perspective.

EPA agrees that there must be flexi
bility in the requirements for advisory 
group membership. The final regula
tions require that the advisory group 
be composed of four segments in sub
stantially equal proportion. These are 
private citizens, public interest group 
members, economic interests, and
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public officials. In response to com
menters who requested EPA to ex
plain the term “private citizen,” the 
regulations indicate that this term 
refers to individuals with no greater 
interest in the grant activity than an 
average taxpayer, ratepayer, or con
sumer.

The provision that segments need be 
only “substantially equal” in propor
tion is intended to provide grantees 
with flexibility to implement the regu
lations while at the same time re
sponding to those commenters who 
called upon EPA to carefully specify 
the balance of interests on the group. 
This language allows some imbalance 
among the categories of membership. 
For example, on a 20 person advisory 
group, the requirements would be met 
if two categories had only four mem
bers while the other two had six mem
bers. However, if one or more catego
ries had only three members while 
others had six or seven, the require
ment that the categories be in sub
stantially equivalent proportions 
would not be met.

Many agency commenters expressed 
concern that they could not meet advi
sory group requirements because they 
could not locate private citizens or 
public interest group representatives 
who would be willing to serve on advi
sory groups. To respond to these com
menters, the final regulations provide 
that grantees who have carried out an 
aggressive effort* to recruit members to 
meet the requirements but cannot do 
so will be considered in compliance 
with the regulations. In a case such as 
this, EPA will approve the advisory 
group composition which has resulted 
from the grantee’s recruitment efforts 
provided EPA is satisfied that those 
efforts meet the performance standard 
set forth in the regulations.

12. Financial disclosure by advisory 
group members. Many commenters in
dicated that a financial disclosure re
quirement would discourage participa
tion of many prospective advisory 
group members. We agree, and accord
ingly we have deleted the financial dis
closure requirements from the final 
regulations. We do, however, believe it 
is useful for advisory group members 
to know, in general, the type of inter
est which each member has in a plan 
or project under development. For ex
ample, individuals on the advisory 
group should indicate to one another 
whether they are representing envi
ronmental interests; economic inter
ests such as agriculture, silvaculture, 
or real estate; recreational interests; 
consumer interests or others.

13. Grantee and advisory group re
sponsibilities. Many commenters indi
cated the responsibilities of the adviso
ry groups should be stated in detail in 
the final regulations. In support of 
this recommendation, these com-
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menters cited examples of advisory 
groups that were formed but not uti
lized effectively. EPA does not believe 
it is proper to include a detailed dis
cussion of the responsibilities of gran
tees and advisory groups in the regula
tions. it is, however, appropriate to 
expand somewhat upon the descrip
tion of responsibilities and authorities 
included in the proposed regulations, 
and this has been done in the final 
regulations..

14. Use of existing advisory groups 
to meet public participation require
ments. Some State and substate agen
cies which have established advisory 
groups, boards or cpmmissions ques
tioned whether these groups could be 
used to satisfy the advisory group re
quirements. EPA wishes to encourage 
coordination of public participation re
quirements and activities wherever 
possible. This is clearly stated in 
§ 25.13, Coordination and nonduplica
tion. Consistent with this, existing ad
visory groups may be used if they 
meet the requirements of § 25.7 or are 
modified to meet those requirements.

15. Support for advisory group par
ticipation. In the preamble to the pro
posed regulations, EPA questioned 
whether reimbursement of advisory 
group out-of-pocket expenses would be 
helpful in encouraging public partici
pation and whether it would pose an 
administrative burden to grantees. 
Many comments were received on this 
issue as well as other matters pertain
ing to advisory group logistics, such as 
budget and staff for advisory groups. 
Many commenters indicated that re
imbursement of out-of-pocket ex
penses would encourage participation. 
Several public interest groups suggest
ed that citizens should be paid for the 
time they devote to advisory group 
participation; others urged a more 
cautious approach emphasizing volun- 
teerism. Several commenting agencies 
indicated they already operate reim
bursement programs for normal out- 
of-pocket expenses, but would be op
posed to extending reimbursement to 
additional expenses such as payment 
for time expended in participation.

Since many agencies are already 
conducting reimbursement programs 
and since many commenters agree 
that reimbursement does encourage 
participation, EPA has determined 
that grantees shall make reasonable 
out-of-pocket costs of participation 
available to advisory group members. 
EPA will provide information on reim
bursement systems to assist any 
agency which needs to establish a 
system. ,

Some commenters recommended 
that reimbursement be available only 
to private citizens and other advisory 
group members who do not represent 
economic interests. In fairness, we be
lieve that reimbursement of reason-
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able out-of-pocket expenses should be 
available to all group members; howev
er, we recognize that many advisory 
group members are eligible for reim
bursement from the interests which 
they represent. In the interest of econ
omy, we encourage those advisory 
group members to consider’ not re
questing reimbursement from the 
grantee. In accord with OMB Circular 
74-4, travel costs of elected officials 
are not currently eligible for reim
bursement.

Many commenters indicated that ad
visory groups probably would be 
unable to carry out tlieir responsibil
ities without their own staff and 
budget. Most agencies objected that 
requiring an independent staff for the 
advisory group conflicted with their 
status as advisors and could duplicate 
the efforts of the agency staff. Many 
agencies indicated that their staff was 
available to assist the advisory group 
where needed.

EPA recognizes the need for staff to 
assist advisory groups. But we agree 
that providing staff assistance should 
be the responsibility of the grantee. 
The final regulations require the 
grantee to inform the advisory group 
of staff available to assist it. The regu
lations also require the grantee to pro
vide the advisory group with an oper
ating budget which can be used to 
carry out their liaison with the gener
al public and to assist the group in un
derstanding the activity carried out 
under grant. The budget may be used 
for mailing, expert advice and other 
functions as agreed upon between the 
advisory groups and the grantee.

16. Public participation program 
staff. Many private citizens and public 
interest groups recommended that 
EPA require grantees to contract with 
local citizen groups to carry out public 
participation functions. Comments 
from agencies on the wisdom of this 
approach were mixed; however, agen
cies felt strongly that this decision 
should be discretionary. We agree, 
and, as a result, no such requirement 
appears in the final regulations. How
ever, grantees are free to use this ap
proach if they believe it will be the 
most effective in their situation.

Several commeiiters indicated that 
EPA should establish the qualifica
tions of public participation staff in 
regulations. In general, we believe that 
the following characteristics will con
tribute to successful accomplishment 
of public participation responsibilities: 
familiarity with the affected area; 
knowledge of at least some of the par
ties likely to be interested or affected; 
experience in the skills needed to 
carry out a public participation pro
gram including organizing meetings, 
providing staff support to advisory 
groups, and other skills; and sufficient 
knowledge of the technical and proce

dural aspects of the grant activity to 
be able to explain them to the adviso
ry group and other members of the 
public. EPA believes that these needed 
characteristics will be apparent to 
grantees. They will be stated in EPA 
guidance. However, we do not believe 
they should be specified in regulation. 
Accordingly, the final regulation does 
not specify the qualifications of public 
participation staff.

One State questioned whether the 
public participation staff contact for 
statewide activities could be located in 
the State agency office. The answer to 
this question is yes.

17. Advisory group training. A 
number of State and substate agencies 
indicated that EPA should conduct ad
visory group training in cooperation 
with the grantee. We agree, and the 
regulations have been modified to in
dicate that advisory group training 
should be carried out cooperatively by 
EPA, the State, and any applicable 
substate agency.

Several agencies commented that 
training should be provided for their 
staff as well as for advisory group 
members. Again we agree. The regula
tions indicate that agencies may in
clude members of their staff in the 
training sessions for advisory group.

18. Advisory group subcommittees 
and technical advisory groups. Many 
commenting agencies questioned 
whether the advisory group require
ments applied to other advisory 
bodies, such as groups of technical ex
perts. Other agencies questioned 
whether subcommittees established by 
advisory groups need have the same 
composition as the primary advisory 
group. The regulations do not inhibit 
agencies from establishing technical 
panels or similar groups; however it is 
recommended that these groups be es
tablished as subcommittees of the pri
mary advisory group or at least coordi
nated closely with that group. Any 
recommendations of technical groups 
should be reviewed by the primary ad
visory group, and any comments made 
by the advisory group should be for
warded to the grantee or decisionmak
ing officials along with the technical 
group’s recommendations.

Several public interest group com
menters indicated that any subcom
mittees should be required to have the 
same membership composition as the 
primary advisory group. EPA believes 
this would be unnecessarily restrictive. 
An agricultural subcommittee would 
logically be composed largely of indi
viduals earning a living through farm
ing, ranching, or related activities. A 
“severely affected parties” subcommit
tee might be composed almost entirely 
of individuals residing within a short 
distance of the proposed construction 
site. Even in cases where subcommit
tees have sharply focused areas of in-
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terest, efforts should be made to in
clude individuals who can express 
other, more general, points of view. 
Generally subcommittees should con
tain some members of the full adviso
ry group, but not all subcommittee 
members need be members of the pri
mary advisory group. Reimbursement 
need not be made available for sub
committee participation; although this 
may be done at the discretion of the 
responsible agency.

19. Paperwork—Public participation 
work plans for grant activities. The 
proposed regulations specified the in
formation about planned public par
ticipation activities which should be 
included in grant applications. Com
ment on this section was generally fa
vorable; although some agencies felt 
that the public participation work 
plans were not needed. Pinal Part 25 
indicates the information which 
should be included in a public partici
pation work plan. These plans should 
be brief. They are needed by EPA as a 
basis for award of funds for public par
ticipation activities.

The submission of this type of infor
mation with grant applications is not a 
new requirement. It is already re
quired for the Construction Grants 
Program (under 40 CPR 35.917-5), for 
grant funded activities under the Re
source Conservation and Recovery Act 
(under 40 CFR 249.5) and in the water 
Quality Management Program by 
guidance. The final regulation merely 
standardizes this requirement and em
phasizes the brief nature of the re
quired information.

Some agency commenters pointed 
out that there was no provision for re
vising the work plan. They expressed 
concern that this would place them in 
technical violation if they departed 
from the schedule in the work plan in 
even minor respects. We agree. Minor 
departures from the schedule would 
not be a violation of requirements. If 
more substantial changes are expect
ed, the work plan should be revised. 
Provision for revision is included in 
the final regulations.

20. Paperwork—Responsiveness Sum
maries (modified) and Public Partici 
pation Summaries (deleted). Many 
commenters indicated that the pro
posed regulations, although an im
provement over the concept papers, 
still failed to distinguish adequately 
between the use and content of Re
sponsiveness Summaries and Public 
Participation Summaries. Some com
menters expressed the opinion that 
the two requirements were duplicative. 
We agree, and we have eliminated 
Public Participation Summaries from 
the final regulation. The requirements 
for Responsiveness Summaries are 
more-clearly stated.

Responsiveness Summaries are in
tended to appear immediately after
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specific decision points to indicate 
briefly to the public how decision
makers have responded to their par
ticipation. They must be prepared for 
rulemaking and where required by 
program regulations or by an ap
proved public participation work plan. 
Responsiveness Summaries were 
strongly endorsed by many com
menters as a major step forward in 
fostering responsive government, 
public understanding of governmental 
decisions, and public confidence in 
government. In many instances where 
a Responsiveness Summary is required 
in program regulations, it replaces the 
existing public participation reporting 
requirements of Part 105.5 or Part 
249.5.

Part 25 requires no new reports. Ex
isting Part 105 calls for an annual 
public participation report by all agen
cies carrying out responsibilities under 
the Clean Water Act, including EPA 
Headquarters program offices and di
visions, EPA regional offices, States 
and interstate agencies. All of these 
annual reporting requirements are 
eliminated by final Part 25.

Parts 105.5 and 249.5 contained re
quirements for reports associated with 
particular activities, such as the sub
mission of applications for financial 
assistance and the submission of plans 
prepared with such assistance. All of 
these requirements are eliminated 
from the new Part 25. In some cases, 
the better defined, briefer, and more 
useful public participation work plans 
or Responsiveness Summaries will be 
required in program regulations at 
comparable activity points. The net re
porting requirements are thereby re
duced while making the remaining re
ports briefer and more sharply focused 
on important decisions.

21. Assuring compliance with public 
participation requirements. Many 
public interest group and private citi
zen commenters objected to the dele
tion from the proposed regulations of 
the description of optional sanctions 
which EPA could apply where the Re
gional Administrator determined that 
grantees had not carried out public 
participation requirements as reflected 
in their approved public participation 
work plans. Other commenters called 
for stronger mandatory action in in
stances of noncompliance. Many com
menting agencies expressed concern 
that minor technical violations beyond 
the control of their agencies would be 
cause for action by EPA.

EPA deleted the descriptions of the 
optional sanctions in favor of refer
ences to the sections of the regula
tions which provide EPA authority to 
enforce grant agreements. The Agency 
believes that to state the full text of 
these sections in the public participa
tion regulations would be redundant 
and unnecessary. However, for the
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sake of clarity and in order to be con
sistent with the practice followed else
where in final Part 25, the titles of the 
cited sections have been included in 
the regulation.

As indicated above, we have included 
provision for modifying the work plan 
to reflect major changes. Grantees 
may make minor departures from the 
work plan schedule at their discretion 
provided they do not infringe upon re
quired periods of document availabil
ity or public notice.

We do not agree with those com
menters who called for more stringent, 
mandatory sanctions. Accordingly, 
mandatory EPA action upon a finding 
of noncompliance remains the same as 
in the proposed regulations—more 
careful monitoring of future public 
participation performance.
P u b l ic  E d u c a t io n  a n d  A s s is t a n c e

U n d e r  R e s o u r c e  C o n s e r v a t io n  a n d
R e c o v e r y  A c t

Section 8003 of the Resource Con- • 
servation and Recovery Act requires 
EPA to develop information on a com
prehensive list of topics pertaining to 
environmental protection through 
solid waste management. Interim final 
40 CFR Part 249.4(c) indicated that 
EPA would assist State and substate 
agencies in carrying out their public 
information and education responsibil
ities under the Resource Conservation 
and Recovery Act by making these 
agencies among the first recipients of 
information developed by EPA to meet 
the requirements of section 8003. Al
though interim final Part 249 will be 
deleted from the Code of Federal Reg
ulations with the promulgation of the 
new Part 25, EPA will meet the com
mitment, stated in Part 249.4(c), to 
assist State agencies by providing 
them with informational materials.

Section 249.4(c) also indicated that 
each EPA Regional Office would des
ignate a public participation officer to 
coordinate public participation activi
ties relating to solid waste manage
ment within EPA and to assist State 
and substate agencies with their 
public participation responsibilities 
under the Resource Conservation and 
Recovery Act. The requirement to des
ignate regional public participation of
ficers and the commitment to assist 
other agencies with their public par
ticipation programs remains in effect 
although Part 249 will be deleted from 
the Code of Federal Regulations.

A g e n c y  E v a l u a t io n  a n d  “ S u n s e t ”  
P o l ic y  f o r  R e p o r t in g  R e q u ir e m e n t s

EPA is committed to evaluating this 
regulation within three years from the 
date of publication. This will be done 
by the Office of Water and Waste 
Management in conjunction with the 
Office of Public Awareness and the 
Administrator’s Public Participation
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Task Force. The evaluation will in
clude such factors as effectiveness of 
requirements, enforceability, resource 
expenditure, alternative public partici
pation methods, public reaction, and 
reporting requirements. The evalua
tion will also address the issue of 
whether the increased flexibility in
troduced into the regulations has had 
a positive or a negative effect on 
public participation performance.

Under EPA’s new “sunset” policy for 
reporting requirements in regulations, 
the reporting requirements in this reg
ulation will automatically expire on 
(five years from the date of promulga
tion) unless EPA takes action to 
extend them. A new provision (§ 25.14) 
has been added to the regulation 
which automatically terminates the 
reporting requirements at that time.

R e v is io n  o f  P r o g r a m  R e g u l a t io n s  
f o r  C o n s is t e n c y  W i t h  P a r t  25

The following paragraphs identify 
specific program regulations which 
have been or will be revised to bring 
them into conformance with Part 25.

CLEAN WATER ACT

1. Amendments to Municipal 
Wastewater Treatment Works Con
struction Grants Program regulations 
(40 CFR Part 35, Subpart E) which im
plement the requirements of Part 25 
are promulgated in this issue of the 
F e d e r a l  R e g is t e r .

2. Revised regulations (40 CFR Part 
35, Subpart G) implementing water 
quality planning and management 
under sections 106 and 208, and re
flecting the provisions of proposed 
Part 25 were published in the F e d e r a l  
R e g is t e r  for comment on September 
12, 1978. The final regulations, includ
ing changes made in response to public 
comment and revisions to Part 25, will 
be promulgated early in 1979.

3. Revised regulations implementing 
the National Pollutant Discharge 
Elimination System Permit Program 
requirements of section 402, and re
flecting the provisions of proposed 
Part 25, were published for comment 
on August 21, 1978. The final regula
tions, including changes made in re
sponse to public comment and the re
visions to proposed Part 25, will be 
promulgated early in 1979.

4. Regulations implementing the 
Clean Lakes Program under section 
314 and reflecting the provisions of 
Part 25 will be proposed in February 
1979. EPA will accept public comment 
on the proposed regulations for 60 
days following the proposal date. 
Those wishing to receive additional in
formation or a copy of the proposed 
regulations should write to Kenneth 
Mackenthun, Director, Criteria and 
Standards Division (WH 585), United 
States Environmental Protection
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Agency, 401 M Street, SW., Washing
ton, D.C. 20460.
RESOURCE CONSERVATION AND RECOVERY 

ACT

1. State Solid Waste Management 
Plan Guidelines (40 CFR Part 256) 
under section 4002(b) were proposed 
for comments on August 28, 1978. The 
proposed regulations included provi
sions implementing the requirements 
of proposed Part 25. EPA will revise 
the proposed regulations to respond to 
public comments and changes in Part 
25 and promulgate final regulations in 
June 1979.

2. Regulations for State Programs 
for Hazardous Waste under section 
3006 were proposed for comment on 
February 1, 1978. EPA will revise these 
regulations in response to public com
ment and the requirements of Part 25, 
repropose them in early 1979, and pro
vide 60 days for public comment. 
Those who wish to receive additional 
information or a copy of the proposed 
regulations should contact Geraldine 
Wyeri Office of Solid Waste (WH 562), 
United States Environmental Protec
tion Agency, 401 M Street, SW., Wash
ington, D.C.20460.

3. Regulations for Permit Programs 
for Hazardous Waste under section 
3005 will be proposed in February 
1979. EPA will accept public comment 
on the regulation for 60 days following 
the date of proposal. The proposed 
regulations will reflect the provisions 
of Part 25. Those who wish to receive 
additional information or a copy of 
the regulations should contact Geral
dine Wyer, Office of Solid Waste (WH 
562), United States Environmental 
Protection Agency, 401 M Street, SW., 
Washington, D.C. 20460.

SAFE DRINKING WATER ACT

1. Regulations for grants to States 
for implementing Underground Water 
Source Protection Programs (40 CFR 
Part 35.650 through 35.680) were pro
posed for comment on August 31, 1976. 
Final regulations, reflecting public 
comment and the provisions of Part 
25, will be promulgated in 1979.

Note.—The Environmental Protection 
Agency has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact Analy
sis Statement under Executive Orders 
11821, 11949, and 12044 and OMB circular 
A-107.

Dated: February 8, 1979.
D o u g l a s  M. C o s t l e , 

Administrator.
(Sec. 101(e) of the Clean Water Act, as 
amended, 33 U.S.C. 1251(e); section 7004(b) 
of the Resource Conservation and Recovery 
Act, 42 U.S.C. 6974(b); sec. 1450(a)(1) of the 
Safe Drinking Water Act, as amended, 42 
U.S.C. 300j9.)

1. 40 CFR is amended by adding a 
new Part 25 reading as follows:

PART 25— PUBLIC PARTICIPATION IN 
PROGRAMS UNDER THE RESOURCE 
CONSERVATION AND RECOVERY 
ACTr THE SAFE DRINKING WATER 
ACT, AND THE CLEAN WATER ACT

Sec.
25.1 Introduction.
25.2 Scope.
25.3 Policy and objectives.
25.4 Information, notification and consul

tation responsibilities.
25.5 Public hearings.
25.6 Public meetings.
25.7 Advisory groups.
25.8 Responsiveness summaries.
25.9 Permit enforcement.
25.10 Rulemaking.
25.11 Work elements in financial assistance 

agreements.
25.12 Assuring compliance with public par

ticipation requirements.
25.13 Coordination and non-duplication.
25.14 Termination of reporting require

ments.
Authority: Sec. 101(e) of the Clean 

Water Act, as amended, 33 U.S.C. 1251(e); 
sec. 7004(b) of the Resource Conservation 
and Recovery Act, 42 U.S.C. 6974(b); sec. 
1450(a)(1) of the Safe Drinking Water Act, 
as amended, 42 U.S.C. 300j9.

§ 25.1 Introduction.
This part sets forth minimum re

quirements and suggested program 
elements for public participation in ac
tivities under the Clean Water Act 
(Pub. L. 95-217), the Resource Conser
vation and Recovery Act (Pub. L. 94- 
580), and the Safe Drinking Water Act 
(Pub. L. 93-523). The applicability of 
the requirements of this part is as fol
lows:

(a) Basic requirements and suggest
ed program elements for public infor
mation, public notification, and public 
consultation are set forth in § 25.4. 
These requirements are intended to 
foster public awareness and open proc
esses of government decisionmaking. 
They are applicable to all covered ac
tivities and programs described in 
§ 25.2(a).

(b) Requirements and suggested pro
gram elements which govern the struc
ture of particular public participation 
mechanisms (for example, advisory 
groups and responsiveness summaries) 
are set forth in §§ 25.5, 25.6, 25.7, and 
25.8. This part does not mandate the 
use of these public participation mech
anisms. It does, however, set require
ments which those responsible for im
plementing the mechanisms must 
follow if the mechanisms are required 
elsewhere in this chapter.

(c) Requirements which apply to 
Federal financial assistance programs 
(grants and cooperative agreements) 
under the three acts are set forth in 
§§ 25.10 and 25.12(a).
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(d) Requirements for public involve
ment which apply to specific activities 
are set forth in § 25.9 (Permit enforce
ment), §25.10 (Rulemaking), and 
§ 25.12 (Assuring compliance with re
quirements).

••§ 25.2 Scope.
(a) The activities under the three 

Acts which are covered by this part 
are:

( 1 ) EPA rulemaking, except non
policy rulemaking (for example publi
cation of funding allotments under 
statutory formulas); and State rule- 
making under the Clean Water Act 
and Resource Conservation and Re
covery Act;

(2) EPA issuance and modification of 
permits, and enforcement of permits 
as delineated by § 25.9;

(3) Development by EPA of major 
informational materials, such as citi
zen guides or handbooks, which are 
expected to be used over several years 
and which are intended to be widély 
distributed to the public;

(4) Development by EPA of strategy 
and policy guidance memoranda when 
a Deputy Assistant Administrator de
termines it to be appropriate;

(5) Development and implementa
tion of plans, programs, standards, 
construction, and other activities sup
ported with EPA financial assistance 
(grants and cooperative agreements) 
to State, interstate, regional and local 
agencies (herein after referred to as 
“State, interstate, and substate agen
cies”);

(6) The process by which EPA makes 
a determination regarding approval of 
State administration of the Construc
tion Grants program in lieu of Federal 
administration; and the administra
tion of the Construction Grants Pro
gram by the State after EPA approval;

(7) The process by which EPA makes 
a determination regarding approval of 
State administration of the following 
programs in lieu of Federal adminis
tration: The State Hazardous Waste 
Program; the NPDES Permit Pro
gram; the Dredge and Fill Permit Pro
gram; and the Underground Injection 
Control Program;

(8) Other activities which the Assist
ant Administrator for Water and 
Waste Management, the Assistant Ad
ministrator for Enforcement, or any 
EPA Regional Administrator deems 
appropriate in view of the Agency’s re
sponsibility to involve the public in 
significant decisions.

(b) Activities which are not covered 
by this part, except as otherwise pro
vided under (a)(8) or (c) of this sec
tion, are activities under Parts 33 
(Subagreements), 39 (Loan Guaran
tees for Construction of Treatment 
Works), 40 (Research and Develop
ment Grants), 45 (Training Grants
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and Manpower Forecasting) and 46 
(Fellowships) of this chapter.

(c) Some programs covered by these 
regulations contain further provisions 
concerning public participation. These 
are found elsewhere in this chapter in 
provisions which apply to the program 
of interest. Regulations which govern 
the use and release of public informa
tion are set forth in part 2 of this 
chapter.

(d) Specific provisions of court 
orders which conflict with require
ments of this part, such as court-estab
lished timetables, shall take prece
dence over the provisions in this Part.

(e) Where the State undertakes 
functions in the construction grants 
program, the State shall be responsi
ble for meeting these requirements for 
public participation, and any applica
ble public participation requirements 
found elsewhere in this chapter, to the 
same extent as EPA.

(f) Where the State undertakes 
functions in those.programs specifical
ly cited in § 25.2(a)(7), the State shall 
be responsible for meeting the require
ments for public participation includ
ed in the applicable regulations gov
erning those State programs. The re
quirements for public participation in 
State Hazardous Waste Programs, 
Dredge and Fill Permit programs, Un
derground Injection Control programs 
And NPDES permit programs are 
found in Part 123 of this chapter. 
These regulations embody the sub
stantive requirements of this part.

(g) These regulations apply to the 
activities of all agencies receiving EPA 
financial assistance which is awarded 
after [the effective date of final regu
lations], and to all other covered activ
ities of EPA, State, interstate, and sub
state agencies which occur after that 
date. These regulations will apply to 
ongoing grants or other covered activi
ties upon any significant change in the 
activity (for example, upon a signifi
cant proposed increase in project 
scope of a construction grant). Parts 
105 (Public Participation in Water Pol
lution Control) and 249 (Public Par
ticipation in Solid Waste Manage
ment) will no longer appear in the 
Code of Federal Regulations; however, 
they will remain applicable, in uncodi
fied form, to grants awarded prior to 
the effective date of this part and to 
all other ongoing activities.
§ 25.3 Policy and objectives.

(a) EPA, State, interstate, and sub
state agencies carrying out activities 
described in § 25.2(a) shall provide for, 
encourage, and assist the participation 
of the public. The term, ‘‘the public” 
in the broadest sense means the 
people as a whole, the general popu
lace. There are a number of identifi
able “segments of the public” which 
may havë a particular interest in a

10293

given program or decision. Interested 
and affected segments of the public 
may be affected directly by a decision, 
either beneficially or adversely; they 
may be affected indirectly; or they 
may have some other concern about 
the decision. In addition to private 
citizens, the public may include, 
among others, representatives of con
sumer, environmental, and minority 
associations; trade, industrial, agricul
tural, and labor organizations; public 
health, scientific, and professional so
cieties; civic associations; public offi
cials; and governmental and educa
tional associations. »

(b) Public participation is that part 
of the decision-making process 
through which responsible officials 
become aware of public attitudes by 
providing ample opportunity for inter
ested and affected parties to communi
cate their views. Public participation 
includes providing access to the deci
sion-making process, seeking input 
from and conducting dialogue with the 
public, assimilating public viewpoints 
and preferences, and demonstrating 
that those viewpoints and preferences 
have been considered by the decision
making official. Disagreement on sig
nificant issues is to be expected among 
government agencies and the diverse 
groups interested in and affected by 
public policy decisions. Public agencies 
should encourage full presentation of 
issues at an early stage so that they 
can be resolved and timely decisions 
can be made. In the course of this 
process, responsible officials should 
make special efforts to encourage and 
assist participation by citizens repre
senting themselves and by others 
whose resources and access to deci
sion-making may be relatively limited.

(c) The following are the objectives 
of EPA, State, interstate, and substate 
agencies in carrying out activities cov
ered by this part:

(1) To assure that the public has the 
opportunity to understand official pro
grams and proposed actions, and that 
the government fully considers the 
public’s concerns;

(2) To assure that the government 
does not make any significant decision 
on any activity covered by this part 
without consulting interested and af
fected segments of the public;

(3) To assure that government 
action is as responsive as possible to 
public concerns;

(4) To encourage public involvement 
in implementing environmental laws;

(5) To keep the public informed 
about significant issues and proposed 
project or program changes as they 
arise;

(6) To foster a spirit of openness and 
mutual trust among EPA, States, sub
state agencies and the public; and

(7) To use all feasible means to 
create opportunities for public partici-
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pation, and to stimulate and support 
participation.
§ 25.4 Information, notification, and con

sultation responsibilities.
(a) General. EPA, State, interstate, 

and substate agencies shall conduct a 
continuing program for public infor
mation and participation in the devel
opment and implementation of activi
ties covered by this part. This program 
shall meet the following requirements:

(b) Information and assistance re
quirements. (1) Providing information 
to the public is a necessary prerequi
site to meaningful, active public in
volvement. Agencies shall design infor
mational activities to encourage and 
facilitate the public’s participation in 
all significant decisions covered by 
§ 25.2(a), particularly where alterna
tive courses of action are proposed.

(2) Each agency shall provide the 
public with continuing policy, pro
gram, and technical information and 
assistance beginning at the earliest 
practicable time. Informational mate
rials shall highlight significant issues 
that will be the subject of decision
making. Whenever possible, consistent 
with applicable statutory require
ments, the social, economic, and envi
ronmental consequences of proposed 
decisions shall be clearly stated in 
such material. Each agency shall iden
tify segments of the public likely to be 
affected by agency decisions and 
should consider targeting information
al materials toward them (in addition 
to the materials directed toward the 
general public). Lengthy documents 
and complex technical materials that 
relate to significant decisions should 
be summarized for public and media 
uses. Pact sheets, news releases, news
letters, and other similar publications 
may be used to provide notice that ma
terials are available and to facilitate 
public understanding of more complex 
documents, but shall not be a substi
tute for public access to the full docu
ments.

(3) Each agency shall provide one or 
more central collections of reports, 
studies, plans, and other documents 
relating to controversial issues or sig
nificant decisions in a convenient loca
tion or locations, for example, in 
public libraries. Examples of such doc
uments are catalogs of documents 
available from the agency, grant appli
cations, fact sheets on permits and 
permit applications, permits, effluent 
discharge information, and compliance 
schedule reports. Copying facilities at 
reasonable cost should be available at 
the depositories.

(4) Whenever possible, agencies shall 
provide copies of documents of inter
est to the public free of charge. 
Charges for copies should not exceed 
prevailing commercial copying costs. 
EPA requirements governing charges
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for information and documents pro
vided to the public in response to re
quests made under the Freedom of In
formation Act are set forth in Part 2 
of this chapter. Consistent with the 
objectives of § 25.3(b), agencies may re
serve their supply of free copies for 
private citizens and others whose re
sources are limited.

(5) Each agency shall develop and 
maintain a list of persons and organi
zations who have expressed an interest 
in or may, by the nature of their pur
poses, activities or members, be affect
ed by or have an interest in any cov
ered activity. Generally, this list will 
be most useful where subdivided by 
area of interest or geographic area. 
Whenever possible, the list should in
clude representatives of the several 
categories of interests listed under 
§ 25.3(a). Those on the list, or relevant 
portions if the list is subdivided, shall 
receive timely and periodic notifica
tion of the availability of materials 
under § 25.4(b)(2).

(c) Public notification. Each agency 
shall notify interested and affected 
parties, including appropriate portions 
of the list required by paragraph
(b)(5) of this section, and the media in 
advance of times at which major deci
sions not covered by notice require
ments for public meetings or public 
hearings are being considered. Gener
ally, notices should include the timeta
ble in which a decision will be reached, 
the issues under consideration, any al
ternative courses of action or tentative 
determinations which the agency has 
made, a brief listing of the applicable 
laws or regulations, the location where 
relevant documents may be reviewed 
or obtained, identification of any asso
ciated public participation opportuni
ties such as workshops or meetings, 
the name of an individual to contact 
for additional information, and any 
other appropriate information. All ad
vance notifications under this para
graph must be provided far enough in 
advance of agency action to permit 
time for public response; generally 
this should not be less than 30 days.

(d) Public consultation. For the pur
poses of this part, “public consulta
tion” means an exchange of veiws be
tween governmental agencies and in
terested or affected persons and orga
nizations in order to meet the objec
tives set forth in § 25.3. Requirements 
for three common forms of public con
sultation (public hearings, public 
meetings, and advisory groups) are set 
forth in §§ 25.5, 25.6, and 25.7. Other 
less formal consultation mechanisms 
may include but are not limited to 
review groups, ad hoc committees, task 
forces, workshops, seminars and infor
mal personal communicatidns with in
dividuals, and groups. Public consulta
tion must be preceded by timely distri
bution of information and must occur

sufficiently in advance of decision
making to allow the agency to assimi
late public views into agency action. 
EPA, State, interstate, and substate 
agencies shall provide for early and 
continuing public consultation in any 
siginificant action covered by this 
part. Merely conferring with the 
public after an agency decision does 
not meet this requirement. In addition 
to holding hearings and meetings as 
specifically required in this chapter, a 
hearing or meeting shall be held if 
EPA, the State, interstate, or substate 
agency determines that there is sig
nificant public interest or that a hear
ing or meeting would be useful.

(e) Public information concerning 
legal proceedings. EPA, State, inter
state, and substate agencies shall pro
vide full and open information on 
legal proceedings to the extent not in
consistent with court requirements, 
and where such disclosure would not 
prejudice the conduct of the litigation. 
EPA actions with regard to affording 
opportunities for public comment 
before the Department of Justice con
sents to a proposed judgment in an 
action to enjoin discharges of pollut
ants into the environment shall be 
consistent with the Statement of 
Policy issued by the Department of 
Justice (see Title 28, Code of Federal 
Regulations, Chapter 1, § 50.7).
§ 25.5 Public hearings.

(a) Applicability. Any non-adjudica
tory public hearing, whether manda
tory or discretionary, under the three 
Acts shall meet the following mini
mum requirements. These require
ments are subordinate to any more 
stringent requirements found else
where in this chapter or otherwise im
posed by EPA, State, interstate, or 
siibstate agencies. Procedures devel
oped for adjudicatory hearings re
quired by this chapter shall be consist
ent with the public participation ob
jectives of this part, to the extent 
practicable.

(b) Notice. A notice of each hearing 
shall be well publicized, and shall also 
be mailed to the appropriate portions 
of the list of interested and affected 
parties required by § 25.4(b)(5). Except 
as otherwise specifically provided else
where in this chapter, these actions 
must occur at least 45 days prior to 
the date of the hearing. However, 
where EPA determines that there are 
no substantial documents which must 
be reviewed for effective hearing par
ticipation and that there are no com
plex or controversial matters to be ad
dressed by the hearing, the notice re
quirement may be reduced to no iess 
than 30 days. EPA may further reduce 
or waive the hearing notice require
ment in emergency situations whet^e 
EPA determines that there is an immi
nent danger to public health. To the
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extent not duplicative, the agency 
holding the hearing shall also provide 
informal notice to all interested per
sons or organizations that request it. 
The notice shall identify the matters 
to be discussed at the hearing and 
shall include or be accompanied by a 

’ discussion of the agency’s tentative de
termination on major issues (if any), 
information on the availability of a 
bibliography of relevant materials (if 
deemed appropriate), and procedures 
for obtaining further information. Re
ports, documents and data relevant to 
the discussion at the public hearing 
shall be available to the public at least 
30 days before the hearing. Earlier 
availability of materials relevant to 
the hearing will further assist public 
participation and is encouraged where 
possible.

(c) Locations and time. Hearings 
must be held at times and places 
which, to the maximum extent feasi
ble, facilitate attendance by the 
public. Accessibility of public transpor
tation, and uge of- evening and week
end hearings, should be considered. In 
the case of actions with, Statewide in
terest, holding more than one hearing 
should be considered.

(d) Scheduling presentations. The 
agency holding the hearing shall 
schedule witnesses in advance, when 
necessary, to ensure maximum partici
pation and allotment of adequate time 
for all speakers. However, the agency 
shall reserve some time for unsched
uled testimony and may consider re
serving blocks of time for major cate
gories of witnesses.

(e) Conduct of hearing. The agency 
holding the hearing shall inform the 
audience of the issues involved in the 
decision to be made, the consider
ations the agency will take into ac
count, the agency’s tentative determi
nations (if any), and the information 
Which is particularly solicited from 
the public. The agency should consid
er allowing a question and answer 
period. Procedures Shall not unduly in
hibit free expression of views (for ex
ample, by onerous written statement 
requirements or qualification of wit
nesses beyond minimum identifica
tion).

(f) Record. The agency holding the 
hearing shall prepare a transcript, re
cording or other complete record of 
public hearing proceedings and make 
it available at no more than cost to 
anyone who requests it. A copy of the 
record shall be available for public 
review.
§ 25.6 Public meetings.

Public meetings are any assemblies 
or gathering, (such as conferences, in
formational sessions, seminars, work
shops, or other activities) which the 
responsible agency intends to be open 
to anyone wishing to attend, Public

meetings are less formal than public 
hearings. They do not require formal 
presentations, scheduling of presenta
tions and a record of proceedings. The 
requirements of § 25.5 (b) and (c) are 
applicable to public meetings, except 
that the agency holding the meeting 
may reduce the notice to not less than 
30 days if there is good reason that 
longer notice cannot be provided.
§ 25.7 Advisory groups.

(a) Applicability. The requirements 
of this section on advisory groups 
shall be met whenever provisions of 
this chapter require use of an advisory 
group by State, interstate, or substate 
agencies involved in activities support
ed by EPA financial assistance under 
any of the three Acts.

(b) Role. Primary responsibility for 
decision-making in environmental pro
grams is vested by law in the elected 
and appointed officials who serve on 
public bodies and agencies at various 
levels of government. However, all seg
ments of the public must have the op
portunity to participate in environ
mental quality planning. Accordingly, 
where EPA identifies a need for con
tinued attention of an informed core 
group of citizens in relation to activi
ties conducted with EPA financial as
sistance, program regulations else
where in this chapter will require an 
advisory group to be appointed by the 
financially assisted agency. Such advi
sory groups will not be the sole mecha
nism for public participation, but will 
complement other mechanisms. They 
are intended to assist elected or ap
pointed officials with final decision
making responsibility by making rec
ommendations to such officials on im
portant issues. In addition, advisory 
groups should foster a constructive in
terchange among the various interests 
present on the group and enhance the 
prospect of community acceptance of 
agency action.

(c) Membership. (1) The agency re
ceiving financial assistance shall 
assure that the advisory group reflects 
a balance of interests in the affected 
area. In order to meet this require
ment, the assisted agency shall take 
positive action, in accordance with 
paragraph (c)(3), to establish an advi
sory group which consists of substan
tially equivalent proportions of the 
following four groups:

(i) Private citizens. No person may 
be included in this portion of the advi
sory group who is likely to incur a fi
nancial gain or loss greater than that 
of an average homeowner, taxpayer or 
consumer as a result of any action 
likely to be taken by the assisted 
agency.

(ii) Representatives of public interest 
groups. A “public interest group” is an 
organization which reflects a general 
civic, social, recreational, environmen

tal or public health perspective in the 
area and which does not directly re
flect the economic interests of its 
membership.

(iii) Public officials.
(iv) Citizens or representatives of or

ganizations with substantial economic 
interests in the plan or project.

(2) Generally, where the activity has 
a particular geographic focus, the ad
visory group shall be made up of per
sons who are residents of that geo
graphic area.

(3) In order to meet the advisory 
group membership requirements of 
paragraph (c)(1), the assisted agency 
shall:

(i) Identify public interest groups, 
economic interests, and public officials 
who are interested in or affected by 
the assisted activity.

(ii) Make active efforts to inform 
citizens in the affected area, and the 
persons or groups identified under 
paragraph (c)(3)(i), of this opportuni
ty for participation on the advisory 
group. This may include such actiohs 
as placing notices or announcements 
in the newspapers or other media, 
mailing written notices to interested 
parties, contacting organizations or in
dividuals directly, requesting organiza
tions to notify their members through 
meetings, newsletters, or other means.

(iii) Where the membership compo
sition set forth in paragraph (c)(1) is 
not met after the above actions, the 
assisted agency shall identify the cau
sative problems and make additional 
efforts to overcome such problems. 
For example, the agency should make 
personal contact with prospective par
ticipants to invite their participation.

(iv) Where problems in meeting the 
membership composition arise, the 
agency should request advice and as
sistance from EPA.

(d) The assisted agency shall record 
the names and mailing addresses of 
each member of the advisory group, 
with the attributes of each in relation 
to the membership requirements set 
forth in paragraph (c)(1), provide a 
copy to EPA, and make the list availa
ble to the public. In the event that the 
membership requirements set forth in 
paragraph (cXl) are not met, the as
sisted agency shall append to the list a 
description of its efforts to comply 
with those requirements and an expla
nation of the problems which prevent
ed compliance. EPA shall review the 
agency’s efforts to comply and ap
prove the advisory group composition 
or, if the agency’s efforts were inad
equate, require additional- actions to 
achieve the required membership com
position.

(e) Responsibilities of the assisted 
agency. (1) The assisted agency shall 
designate a staff contact who will be 
responsible for day-to-day coordina
tion among the advisory group, the
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agency, and any agency contractors or 
consultants. The financial assistance 
agreement shall include a budget item 
for this staff contact. Where substan
tial portions of the assisted agency’s 
responsibilities will be met under con
tract, the agency shall require a simi
lar designation, and budget specifica
tion, of its contractor. In the latter 
event, the assisted agency does not 
have to designate a separate staff con
tact on its own staff, if the Regional 
Administrator determines that the 
contractor’s designation will result in 
adequate coordination. The staff con
tact shall be located in the project 
area.

(2) The assisted agency has such re
sponsibilities as providing the advisory 
group with information, identifying 
issues for the advisory group’s consid
eration, consulting with the advisory 
group throughout the project, request
ing the advisory group’s recommenda
tions prior to major decisions, trans
mitting advisory group recommenda
tions to decision-making officials, and 
making written responses to any 
formal recommendation by the adviso
ry group. The agency shall make any 
such written responses available to the 
public. To the maximum extent feasi
ble, the assisted agency shall involve 
the advisory group in the development 
of the public participation program.

(3) The assisted agency shall identi
fy professional and clerical staff time 
which the advisory group may depend 
upon for assistance, and provide the 
advisory group with an operating 
budget which may be used for techni
cal assistance and other purposes 
agreed upon between the advisory 
group and the agency.

(4) The assisted agency shall estab
lish a system to make costs of reason
able out-of-pocket expenses of adviso
ry group participation available to 
group members. Time away from work 
need not be reimbursed; however, as
sisted agencies are , encouraged to 
schedule meetings at times and places 
which will not require members to 
leave their jobs to attend.

(f) Advisory group responsibilities 
and duties. The advisory group may 
select its own chairperson, adopt its 
own rules of order, and schedule and 
conduct its own meetings. Advisory 
group meetings shall be announced 
well in advance and shall be open to 
the public. At all meetings, the adviso
ry group shall provide opportunity for 
public comment. Any minutes of advi
sory group meetings and recommenda
tions to the assisted agency shall be 
available to the public. The advisory 
group should monitor the progress of 
the project and become familiar with 
issues relevant to project development. 
In the event the assisted agency and 
the advisory group agree that the ad
visory group will assume public par-
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ticipation responsibilities, the group 
should undertake those responsibil
ities promptly. The advisory group 
should make written recommendations 
directly to the assisted agency and to 
responsible decision-making officials 
on major decisions (including approval 
of the public participation program) 
and respond to any requests from the 
agency or decision-making officials for 
recommendations. The advisory group 
should remain aware of community at
titudes and responses to issues as they 
arise. As part of this effort, the adviso
ry group may, within the limitations 
of available resources, conduct public 
participation activities in conjunction 
with the assisted agenoy; solicit out
side advice; and establish, in conjunc
tion with the assisted agency, subcom
mittees, ad hoc groups, or task forces 
to investigate and develop recommen
dations on particular issues as they 
arise. The advisory group should un
dertake its responsibilities fully and 
promptly in accordance with the poli
cies and requirements of this part. 
Nothing shall preclude the right of 
the advisory group from requesting 
EPA to perform an evaluation of the 
assisted agency’s compliance with the 
requirements of this part.

(g) Training and assistance. EPA 
will promptly provide appropriate 
written guidance and project informa
tion to the newly formed advisory 
group and may provide advice and as
sistance to the group throughout the 
life of the project. ÈPA will develop 
and, in conjunction with the State or 
assisted agency, carry out a program 
to provide a training session for the 
advisory group, and appropriate assist
ed agency representatives, promptly 
after the advisory group is formed. 
The assisted agency shall provide addi
tional needed information or assist
ance to the advisory group.
§ 25.8 Responsiveness summaries.

Each agency which conducts any ac
tivities required under this part shall 
prepare a Responsiveness Summary at 
specific decision points as specified in 
program regulations or in the ap
proved public participation work plan. 
Responsiveness Summaries are also re
quired for rulemaking activities under 
§ 25.10. Each Responsiveness Sum
mary shall identify the public partici
pation activity conducted; describe the 
matters on which the public was con
sulted; summarize the public’s views, 
significant comments, criticisms and 
suggestions; and set forth the agency’s 
specific responses in terms of modifi
cations of the proposed action or an 
explanation for rejection of proposals 
made by the public. Responsiveness 
Summaries prepared by agencies re
ceiving EPA financial assistance shall 
also include evaluations by the agency 
of the effectiveness of the public par-
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ticipation program. Assisted agencies 
shall request such evaluations from 
any advisory group and provide an op
portunity for other participating mem
bers of the public to contribute to the 
evaluation. (In the case .of programs 
with multiple responsiveness summary 
requirements, these analyses need 
only be prepared and submitted with 
the final summary required.) Respon
siveness summaries shall be forwarded 
to the appropriate decision-making of
ficial and shall be made available to 
the public. Responsiveness Summaries 
shall be used as part of evaluations re
quired under this part or elsewhere in 
this chapter.
§ 25.9 Permit enforcement.

Each agency administering a permit 
program shall develop internal proce
dures for receiving evidence submitted 
by citizens about permit violations and 
ensuring that it is properly considered. 
Public effort in reporting violations 
shall be encouraged, and the agency 
shall make available information on 
reporting procedures. The agency 
shall investigate alleged violations 
promptly.
§ 25.10 Rulemaking.

(a) EPA shall invite and consider 
written comments on proposed and in
terim regulations from any interested 
or affected persons and organizations. 
All such comments shall be part of the 
public record, and a copy of each com
ment shall be available for public in
spection. EPA will maintain a docket 
of comments received and any Agency 
responses. Notices of proposed and in
terim rulemaking, as well as final rules 
and regulations, shall be distributed in 
accordance with § 25.4(c) to interested 
or affected persons promptly after 
publication. Each notice shall include 
information as to the availability of 
the full texts of rules and regulations 
(where these are not set forth in the 
notice itself) and places where copying 
facilities are available at reasonable 
cost to the public. Under Executive 
Order 12044 (March 23, 1978), further 
EPA guidance will be issued concern
ing public participation in EPA rule- 
making. A Responsiveness Summary 
shall be published as part of the pre
amble to interim and final regulations. 
In addition to providing opportunity 
for written comments on proposed and 
interim regulations, EPA may choose 
to hold a public hearing.

(b) State rulemaking specified in 
§ 25.2(a)(1) shall be in accord with the 
requirements of subparagraph (a) of 
this paragraph or with the State’s ad
ministrative procedures act, if one 
exists. However, in the event of con
flict between a provision of paragraph
(a) and a provision of a State’s admin
istrative procedures act. the State’s 
law shall apply.
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§25.11 Work elements in financial assist
ance agreements.

(a) This section is applicable to ac
tivities under § 25.2(a)(5) except as 
Otherwise provided in Parts 30 or 35.
' (b) Each applicant for EPA financial 
¡assistance shall set forth in the appli
cation a public participation work plan 
or work element which reflects how 
public participation will be provided 
for, encouraged, and assisted in ac
cordance with this part. This work 
plan or element shall cover the project 
period. At a minimum, the work plan 
or element shall include:

(1) Staff contacts and budget re
sources to be devoted to public partici
pation by category;

(2) A proposed schedule for public 
participation activities to impact 
major decisions, including consultation 
points where responsiveness summar
ies will be prepare^;

(3) An identification of consultation 
and information mechanisms to be 
used;

(4) The segments of the public tar
geted for involvement.

(c) All reasonable costs of public par
ticipation incurred by assisted agen
cies which are identified in an ap
proved public participation work plan 
or element, or which are otherwise ap
proved by EPA, shall be eligible for fi
nancial assistance.

(d) The work plan or element may 
be revised as necessary throughput the 
project period with approval of the 
Regional Administrator.
§ 25.12 Assuring compliance with public 

participation requirements.

(a) Financial assistance programs.
(1) Applications. EPA shall review the 
public participation work plan (or, if 
no work plan is required by this chap
ter for the particular financial assist
ance agreement, the public participa
tion element) included in the applica
tion to determine consistency with all 
policies and requirements of this part. 
No financial assistance shall be award
ed unless EPA is satisfied that the 
public participation policies and re
quirements of this part and, any appli
cable public participation require
ments found elsewhere in this chapter, 
will be met.

(2) Compliance, (i) Evaluation. EPA 
shall evaluate compliance with public 
participation requirements using the 
work plan, responsiveness summary,
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and other available information. EPA 
will judge the adequacy of the public 
participation effort in relation to the 
objectives and requirements of §25.3 
and § 25.4 and other applicable re
quirements. In conducting this evalua
tion, EPA may request additional in
formation from the assisted agency, 
including records of hearings and 
meetings, and may invite public com
ment on the agency’s performance. 
The evaluation will be undertaken as 
part of any mid-project review re
quired in various programs under this 
chapter; where no such review is re
quired the review shall be conducted 
at an approximate mid-point in con
tinuing EPA oversight activity. EPA 
may, however, undertake such evalua
tion at any point in the project period, 
and will do so whenever it believes 
that an assisted agency may have 
failed to meet public participation re
quirements.

(ii) Remedial actions. Whenever 
EPA determines that an assisted 
agency has not fully met public par
ticipation requirements, EPA shall 
take actions which it deems appropri
ate to mitigate the adverse effects of 
the failure and assure that the failure 
is not repeated. For ongoing projects, 
that action shall include, at a mini
mum, imposing more stringent re
quirements on the assisted agency for 
the next budget period or other period 
of the project (including such actions 
as more specific output requirements 
and milestone schedules for output 
achievement; interim EPA review of 
public participation activities and ma
terials prepared by the agency, and 
phased release of funds based on com
pliance with milestone schedules.) 
EPA may terminate or suspend part or 
all financial assistance for non-compli
ance with public participation require
ments, and may take any further ac
tions that it determines to be appro
priate in accordance with Parts 30 and 
35 of this chapter (see, in particular, 
§§ 30.340, Noncompliance and 30.615-3, 
Withholding of Payments, and Sub
part H of Part 30, Modification, Sus
pension, and Termination).

(b) State programs approved in lieu 
of Federal programs. State compliance 
with applicable public participation re
quirements in programs specified in 
sections 25.2(a) (6) and (7) and admin
istered by approved States shall be 
monitored by EPA during the annual
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review of the State’s program, and 
during any financial or program audit 
or review of these programs. EPA may 
withdraw an approved program from a 
State for failure to comply with appli
cable public participation require
ments.

(c) Other covered programs. Assuring 
compliance with these public partici
pation requirements for programs not 
covered by paragraphs (a) and (b) of 
this section is the responsibility of the 
Administrator of EPA. Citizens with 
information concerning alleged fail
ures to comply with the public partici
pation requirements should notify the 
Administrator. The Administrator will 
assure that instances of alleged non- 
compliance are promptly investigated 
and that corrective action is taken 
where necessary.
§ 25.13 Coordination and non-duplication.

The public participation activities 
and materials that are required under 
this part should be coordinated or 
combined with those of closely related 
programs or activities wherever this 
will enhance the economy, the effec
tiveness, or the timeliness of the 
effort; enhance the clarity of the 
issue; and not be detrimental to par
ticipation by the widest possible 
public. Hearings and meetings on the 
same matter may be held jointly by 
more than one agency where this does 
not conflict with the policy of this 
paragraph. Special efforts shall be 
made to coordinate public participa
tion procedures under this part and 
applicable regulations elsewhere in 
this chapter with environmental as
sessment and analysis procedures 
under 40 CFR Part 6. EPA encourages 
interstate agencies in particular to de
velop combined proceedings for the 
States concerned.
§ 25.14 Termination of reporting require

ments.

All reporting requirements specifi
cally established by this part will ter
minate on (5 years from date of publi
cation) unless EPA acts to extend the 
requirements beyond that date.

PART 105 [REVOKED]

PART 249 [REVOKED]
2. 40 CFR is amended by deleting 

Parts 105 and 249.
[FR Doc. 79-5017 Filed 2-15-79; 8:45 am)
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[6560-01-M ]
Title 40— Protection of Environment

CHAPTER I— ENVIRONMENTAL 
PROTECTION AGENCY

[FRL 1041-1A]
PART 35— STATE AND LOCAL 

ASSISTANCE
Subpart E— Grants for Construction of 

Treatment Works
AGENCY: Environmental Protection 
Agency
ACTION: Rule
SUMMARY: These regulations are in
tended to encourage, provide for, and 
assist public participation in the Mu
nicipal Wastewater Treatment Works 
Construction Grants Program carried 
out under the Clean Water Act. The 
regulations specify that public partici
pation in that program applies to de
velopment of the State priority system 
and annual list of projects designated 
for Federal funding, to development of 
plans for wastewater treatment facili
ties, to development of user charge 
and industrial cost recovery systems, 
and to the delegation of administra
tive responsibilities for the Construc
tion Grants Program to the States. 
The regulations establish a two-tier 
program of participation in the facili
ty planning process. This allows EPA, 
States, and grantees to focus their re
sources and energies, and those of par
ticipating citizens, on the minority of 
projects which have the greatest fi
nancial environmental impacts and 
which will benefit most from active 
community involvement. The regula
tions contain fewer public participa
tion requirements for the large major
ity of projects expected, to be less- 
costly or to have less significant im
pacts. The regulations permit the ex
emption of projects which involve only 
minor upgrading of treatment works 
or minor sewer rehabilitation from 
many of the public participation re
quirements of these regulations.
DATES: These regulations are effec
tive on February 16, 1979.
ADDRESSES: Comments submitted 
on these regulations may be inspected 
at the Public Information Reference 
Unit, EPA Headquarters, Room 2922, 
Waterside Mall, 401 “M” Street, S.W., 
Washington, D.C. between 8:00 a.m. 
and 4:30 p.m. on business days.
FOR FURTHER INFORMATION 
CONTACT:

Michael B. Cook, Acting Director, 
Facility Requirements Division (WH 
595), Environmental Protection 
Agency, 401 “M” Street, S.W., Room 
1137ET, Washington, D.C. 20460, 
telephone 202/426-9404.

RULES AND REGULATIONS

S u p p l e m e n t a r y  I n f o r m a t io n

The regulations for public participa
tion in the Construction Grants Pro
gram were proposed in the F e d e r a l  
R e g is t e r  on August 7, 1978, along 
with overall public participation regu
lations which would cover programs 
under the Resource Conservation and 
Recovery Act and the Safe Drinking 
Water Act, as well as the Clean Water 
Act (40 CFR Part 25). The Part 25 reg
ulations are being published in final 
form in the same issue of the F e d e r a l  
R e g is t e r  as the regulations specific to 
the Construction Grants Program.

The preamble to the overall Part 25 
regulations includes a complete discus
sion of public participation activities 
conducted by EPA in the development 
of the overall regulations and the Con
struction Grants Program public par
ticipation regulations.

R e s p o n s e  T o  P u b l ic  C o m m e n t

A large volume of comment was re
ceived on the overall Part 25 regula
tions and on the regulations specific to 
the grants program. Many general 
comments were relevant to the grants 
program regulations as well as to 
other programs under the three cov
ered Acts. A full discussion of these 
general issues is included in the pre
amble to 40 CFR Part 25. They in
clude consistency of public participa
tion requirements, discretion and 
flexibility in the requirements, role of 
elected officials, composition and use 
of advisory groups, advance notice of 
public hearings and meetings, and 
others. The sections which follows de
scribe EPA’s response to those more 
specific issues and comments which 
pertain to the Construction Grants 
Program:

1. Delay of Wastewater Treatment 
Projects. Many commenters, especially 
some State and local governments, ex
pressed sincere concern that the new 
requirements would delay the con
struction of much needed treatment 
facilities. They cited the requirements 
for additional meetings and public 
consultation, the need for earlier 
public notice, the additional reporting 
requirements, the additional demands 
on their staffs, and additional over
sight and review functions as potential 
sources of delay during the Step 1, 
facilities planning stage.

Some citizens and public interest 
groups who commented on this issue, 
however, noted that the most serious 
delays came not during the planning, 
but during the design and construc
tion stages. Often it was not until 
these later stages that individual citi
zens and local groups realized signifi
cant fiscal and growth impacts of ex
pensive, oversized treatment facilities.

It is the Agency's position that this 
is an environmental, not a public 
works, program where the fiscal integ

rity and sound environmental manage
ment of the program are paramount. 
Delays, if any, in facilities planning 
due to increased public participation 
are anticipated to be more than com
pensated for by the selection of more 
appropriate treatment systems and 
more rapid progress in the design and 
construction stages.

2. Resources. Federal, State and sub
state agencies responsible for the Con
struction Grants Program were seri
ously concerned about the resource 
implications of these requirements. 
They were especially concerned about 
increased demand for monies and staff 
time.

The Agency acknowledges the need 
for some additional resources to ade
quately implement public participa
tion in the program. All efforts have 
been made to minimize these demands 
while maintaining the integrity of the 
program. The distribution of the 
public participation work plan and the 
responsiveness summaries will reduce 
the need for EPA monitoring by fos
tering cooperation between grantees 
and citizens to ensure high quality 
program outputs. Also, the Agency has 
conducted a detailed resource analysis 
that indicated that the most resource 
intensive activity for the States and 
EPA is attendance by staff at public 
meetings and hearings; the regulations 
do not require such attendance, 
making this activity strictly discretion
ary. Since the Full-Scale Public Par
ticipation Program is more resource 
intensive than the Basic Public Par
ticipation Program, EPA expects that 
the Full-Scale Public Participation 
Program will be required of approxi
mately 30 percent of projects.

The Agency is also making new re
sources available. State management 
assistance funds, under section 205(g) 
of the Act, and construction grants 
funds, under section 201, can be used 
by the States and grantees, respective
ly, to cover public participation costs. 
Furthermore, EPA is designating staff 
in its regional offices to assist in carry
ing out these requirements.

3. Criteria for Full-Scale Public Par
ticipation Program. The Agency re
ceived a number of comments on the 
criteria proposed for use by the Re
gional Administrator in determining 
which projects should have the Full- 
Scale Public Participation Program. 
Some commenters urged that the cri
teria be made less flexible by the addi
tion of specific population size and 
project cost criteria. The Agency has 
decided to continue to allow the Re
gional Administrators a high level of 
discretion in determining which pro
jects are likely to need additional 
public involvement based upon thei£ 
assessment of cost, complexity and po
tential impacts. In the proposed regu
lations the Full-Scale Program was
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mandatory only when it was deter
mined early in the facilities planning 
process stage that an Environmental 
Impact Statement would be required, 
under 40 CFR Part 6. Recognizing the 

■ public and Congressional concern over 
ithe cost of advanced wastewater treat- 
•ment (AWT) facilities that require 
very stringent wastewater treatment, 
the Agency has included AWT as a 
mandatory criterion for the Full-Scale 
Program. This will enable communi
ties to give more careful consideration 
to less-costly systems and alternative 
treatment processes, such as land 
treatment.

Other than the EIS and AWT man
datory criteria, the Regional Adminis
trator will require the Full-Scale Pro
gram only after a project meets two 
tests. The Regional Administrator 
must determine (1) that the project 
has the potential for community 
impact, as suggested by criteria listed 
in § 35.917—5<c)(l)(iii), and (2) that the 
existing local decisionmaking process 
would benefit from increased opportu
nities for public involvement. The Re
gional Administrator will exercise this 
discretion in light of the Agency ex
pectation that approximately 30 per
cent of the Step 1 projects will be re
quired to conduct a Full-Scale Pro
gram.

4. Content of Full-Scale Public Par
ticipation Program. Generally, citi
zens and public interest groups, as well 
as some government agencies, gave 
strong support to the content of the 
Full-Scale Program. They particularly 
supported the opportunities for public 
involvement and consultation early in 
facilities planning, the public partici
pation coordinator, and the advisory 
group. Some commentera requested 
more discretion in using the advisory 
groups. They urged that they be en
couraged, but not required.

The Agency has decided to retain 
the Full-Scale Program as initially 
proposed. Since it will only apply to 
those projects of high complexity or 
controversy, the presence of a core 
group of informed citizens—the advi
sory group—is considered particularly 
essential. It must be pointed out that 
the Basic Program, which will cover 
the large majority of projects, does 
not require the advisory group; howev
er, grantees are at libertry to establish 
one at their discretion. The Part 25 
regulations have been revised to pro
vide grantees with significant addi
tional flexibility in composing the 
membership of advisory groups.

5. Small Community Impacts. A 
number of commentera expressed con
cern over the impact of the regulation 
on small communities. They suggested 
automatic exemptions for small com
munities form the Full-Scale Program, 
and even the Basic Program.

RULES AND REGULATIONS

The regulations allow the Regional 
Administrator extensive discretion in 
determining which projects should 
have a Full-Scale Program. First, the 
Regional Administrator must deter
mine that one of the criteria suggest
ing community impact is likely to be 
present and second, having made that 
determination, the Regional Adminis
trator must determine that more 
active public participation in the form 
of the Full-Scale Program would be of 
benefit in the particular community. 
In making this second case-by-case de
termination, the Regional Administra
tor is free to take into consideration 
the size and nature of the community 
where facility planning will occur.

In many cases documented by EPA, 
the cost and other impacts of 
wastewater treatment facilities are 
most severe in small, rural communi
ties. The evaluation of less-costly, 
more acceptable alternatives may 
therefore require more, not less, active 
public participation. In many in
stances this will be best accomplished 
by the attention of a core group of in
terested citizens, With staff support, 
which is the cardinal feature of the 
Full-Scale Program. This decision will 
be made on a case-by-case basis by the 
Regional Administrator.

6. Early Public Involvement. Many 
citizens and public interest groups 
urged the Agency to require additional 
early public involvement, especially 
before the Step 1 grant is awarded and 
in the selection of the consulting engi
neer. Since pre-Step 1 activities are 
not grant eligible, the Agency has de
cided not to impose additional require
ments beyond the performance stand
ard for public information and consul
tation in the development of the plan 
of study.

Many private citizens and public in
terest groups urged EPA to require 
public participation in the selection of 
the consulting engineer. These com
mentera argued that this would en
courage the selection of a consultant 
able to communicate effectively with 
the public and would lead to greater 
public confidence and support for the 
planning process. EPA agrees in part 
with this concept, but does not believe 
it is feasible to make consultation in 
engineer selection a requirement. Ac
cordingly, the regulations encourage, 
but do not require, public consultation 
in the selection of the consulting engi
neer.

To help stimulate early public inter
est, the final regulations require the 
grantee to provide the public with an 
estimate of the additional per house
hold cost of the proposed facilities. 
This cost can be calculated from the 
cost and population estimates in the 
biennial Needs Survey if more precise 
data are not available.
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7. Coordination With Other Pro

grams. Many commentera stressed the 
importance of coordinating the public 
participation activities in the Con
struction Grants Program with public 
participation in other programs, espe
cially the Water Quality. Management 
Program under 40 CFR Part 35, Sub
part G.

The Agency concurs and has modi
fied the requirement by encouraging 
coordination of facility planning 
public participation activities with 
those associated with other related en
vironmental programs in the project 
area.

8. Public Participation in Step 2 and
3. Some local agencies and many 
public interest groups expressed ap
proval of the language in the regula
tions which indicated that public par
ticipation activities in Step 2 (design) 
and Step 3 (construction) were grant 
eligible. Some commentera called for 
mandatory public participation re
quirements in Steps 2 and 3. With the 
exception of requirements to inform 
and consult with the public in the de
velopment and adoption of the user 
charge and industrial cost recovery 
systems, EPA will not impose public 
participation requirements in Steps 2 
and 3. However, public participation 
activities at these stages are» grant eli
gible provided they are included in a 
public participation work plan submit
ted by the grantee and approved by 
EPA.

9. Training. Many citizens and 
public interest groups supported the 
requirement that EPA train advisory 
groups established under the Full- 
Scale Program. Some States and local 
governments pointed out that they 
should have a role in training advisory 
groups because of their familiarity 
with local issues. EPA agrees. The 
final regulations require EPA to devel
op training materials but indicate that 
training would be done in cooperation 
with the State or grantee.

10. EPA Technical Assistance to Im
plement the Regulations. Many com
mentera, representing a variety of in
terests, urged the Agency to provide 
technical assistance to implement the 
public participation regulations.

The Agency concurs and has taken 
the following actions to aid States and 
grantees to implement their regula
tions:

—Made public participation activi
ties grant eligible for construction 
grant funds (section 201) and State 
management assistance funds (sec
tion 205(g)).

—Begun development of a modular 
technical training program on 
wastewater treatment facilities 
planning for grantees and their ad
visory groups.

—Begun development of training 
courses on how to conduct and
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evaluate public participation activ
ities for staff from EPA, State and 
substate agencies.

—Initiated the development of addi
tional guidance on the public par
ticipation regulations, including a 
citizen handbook.

—Assigned staff persons in each 
EPA regional office with the re
sponsibility for overseeing public 
participation activities.

—Funded five wastewater treatment 
facilities planning institutes, one 
in each of Regions I, II, III, V, and 
VI, to train local citizen decision
makers.

—Included an expanded presenta
tion on the public participation 
regulations in the Facilities Plan
ning Training Course available to 
State and grantee, staff, consulting 
engineers and the public.

—Produced and made available a 
wide variety of technical publica
tions on all aspects of wastewater 
treatment.

—Entered into an interagency agree
ment ..with the Department of 
Labor to provide technical assist
ance to small, rural communities.

Note: The Environmental Protection 
Agency has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact Analy
sis Statement under Executive Orders 
11821, 11949, and 12044 and OMB Circular 
A-107

Dated: February 8, 1978.
D ouglas M. Costle, 

Administrator.
1. 40 CFR Part 35 Subpart E is 

amended by revising § 35.903(o) to 
read as follows:
§ 35.903 Summary of Construction Grants 

Program.
* * * * *

(o) The Act requires EPA and the 
States to provide for, encourage and 
assist public participation in the Con
struction Grants Program. This re
quirement for public participation ap
plies to the development of the State 
water pollution control strategy, the 
State project priority system, and the 
State project priority list, under 
§ 35.915; to the development of user 
charge and industrial cost recovery 
systems, under §§35.925.11, 35.928, and 
35.929; and to the delegation of admin
istrative responsibilities for the Con
struction Grants Program under Sub
part F of this Chapter.

2. 40 CFR Part 35 Subpart E is 
amended by revising §35.917-l(g) to 
read as follows:
§ 35.917-1 Content of facilities plans.

♦  *  *  ♦  *
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(g) A final responsiveness summary, 
consistent with 40 CFR 25 f t  and 
§ 35.917-5.

3. 40 CFR Part 35 Subpart E is 
amended by revising § 35.917-5 to read 
as follows:
§ 35.917-5 Public participation.

(a) General. Consistent with section 
101(e) of the Clean Water Act and 40 
CFR Part 25, EPA, the States, and 
grantees shall provide for, encourage, 
and assist public participation in the 
facilities planning process and shall 
provide citizens with information 
about and opportunities to become in
volved in the following:

(1) The assessment of local water 
quality problems and needs;

(2) The identification and evaluation 
of locations for wastewater treatment 
facilities and of alternative treatment 
technologies and systems including 
those which recycle and reuse 
wastewater (including sludge), use 
land treatment, reduce wastewater 
volume, and encourage multiple use of 
facilities;

(3) The evaluation of social, econom
ic, fiscal, and environmental impacts; 
and

(4) The resolution of other signifi
cant facilities planning issues and deci
sions.

(b) Basic Public Participation Pro
gram. Since wastewater treatment 
facilities vary in complexity and 
impact upon the community, these 
public participation requirements in
stitute a two-tier public participation 
program for facilities planning consist
ing of a Basic Public Participation 
Program, suitable for less complex 
projects with only moderate communi
ty impacts, and a Full-Scale Public 
Participation Program, for more com
plex projects with potentially signifi
cant community impacts. All facilities 
planning projects^ except those that 
qualify for the Full-Scale Public Par
ticipation Program under paragraph
(c) of this section and those exempt 
under paragraph (d) of this section, re
quire the Basic Public Participation 
Program. In conducting the Basic 
Public Participation Program, the 
grantee shall at a minimum:

(1) Institute, and maintain through
out the facilities planning process, a 
public information program (including 
the development and use of a mailing 
list of interested and affected mem
bers of the public), in accordance with 
40 CFR 25.4 and § 35.917-5(a).

(2) Notify and consult with the 
public, during the preparation of the 
plan of study, about the nature and 
scope of the proposed facilities plan
ning project. EPA encourages the 
grantee to consult with the public in 
the selection of the professional con
sulting engineer.

(3) Include in the plan of study, sub
mitted with the Step 1 grant applica
tion, a brief outline of the public par
ticipation program, noting the project
ed staff and budget resources which 
will be devoted to public participation, 
a proposed schedule for public partici
pation activities, the types of consulta
tion and informational mechanisms 
that will be used, and the segments of 
the public that the grantee has target
ed for involvement.

(4) Submit to EPA, within 45 days 
after the date of acceptance of the 
Step 1 grant award, a brief Public Par
ticipation Work Plan. In addition to 
meeting the requirements of 40 CFR 
25.11, the Work Plan shall describe 
the method of coordination between 
the appropriate Water Quality Man
agement public participation program 
under Subpart G of this part and the 
grantee’s public participation program 
as required by 40 CFR 35.917-5(e). 
The grantee shall distribute the Work 
Plan, accompanied by a fact sheet on 
the project, to groups and individuals 
who may be interested in or affected 
by the project. The fact sheet shall de
scribe the nature, scope and location 
of the project; identify the consulting 
engineer and grantee staff contact; 
and include a preliminary estimate of 
the total costs of the project, includ
ing debt service and operation and 
maintenance, and of the resulting 
charges to each affected household.

(5) Consult with the public, in ac
cordance with 40 CFR 25.4, early in 
the facilities planning process when 
assessing the existing and future situa
tions and identifying and screening al
ternatives, but before selecting alter
natives for evaluation according to the 
Cost-Effectiveness Analysis Guidelines 
(see Appendix A, Cost-Effectiveness 
Analysis Guidelines, paragraph 5). 
After consultating with the public, the 
grantee shall prepare and distribute a 
responsiveness summary, in accord
ance with 40 CFR 25.8.

(6) Hold a meeting to consult with 
the public, in accordance with 40 CFR 
25.6, when alternatives are largely de
veloped but before an alternative or 
plan has been selected and then pre
pare and distribute a responsiveness 
summary, in accordance with 40 CFR 
25.8.

(7) Hold a public hearing before 
final adoption of the facilities plan, in 
accordance with 40 CFR 25.5.

(8) Include in the final facilities plan 
a final responsiveness summary, in ac
cordance with 40 CFR 25.8.

(c) Full-Scale Public Participation 
Program. (1) The Regional Adminis
trator shall require a Full-Scale Public 
Participation Program for all Step 1 
facilities planning projects that fulfill 
one or more of the following three 
conditions:
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(1) Where EPA prepares or requires 

the preparation of an Environmental 
Impact Statement during facilities 
planning under 40 CFR 6; or

(ii) Where advanced wastewater 
^treatment (AWT) levels, as defined in

EPA guidance, may be required; or
(iii) Where the Regional Administra

tor determines that more active public 
participation in decision-making is 
heeded because of the possibility of 
particularly significant effects on mat
ters of citizen concern, as indicated by 
one or more of the following:

(A) Significant change in land use or 
impact on environmentally sensitive 
areas;

(B) Significant increase in the capac
ity of treatment facilities or intercep
tors, significant increase in sewered 
area, or construction of wholly new 
treatment and conveyance systems;

(C) Substantial total cost to the 
community or substantial increased 
cost to users (i.e., cost not reimbursed 
under the grant);

(D) Significant public controversy;
(E) Significant impact on local popu

lation growth or economic growth;
(F) Substantial opportunity for im

plementation of innovative or alterna
tive wastewater treatment technol
ogies or systems.

(2) The grantee shall initiate a Full- 
Scale Public Participation Program as 
soon as the determination in para
graph (c)(1) of this section is made. 
Generally, the determination should 
be made before or at the time of 
award of the Step 1 grant. However, if 
the Regional Administrator’s determi
nation under paragraph (c)(1) of this 
section to require a Full-Scale Public 
Participation Program occurs after ini
tiation of facilities planning because of 
newly discovered circumstances, the 
grantee shall initiate and expanded 
public participation program at that 
point. The Regional Administrator 
shall assure that the expanded pro
gram is at least as inclusive as a 
normal Full-Scale Public Participation 
Program, except for constraints im
posed by facilities planning activities 
that have already been completed. If 
the project is segmented, the Regional 
Administrator shall look at the project 
as a whole when considering whether 
to require a Full-Scale Public Partici
pation Program.

(3) In conducting the Full-Scale 
Public Participation Program, the 
grantee shall at a minimum:

(i) Institute and maintain,'through
out the facilities planning process, a 
public information program, in accord
ance with 40 CFR 25.4 and §35.917- 
5(a);

(ii) Notify and consult with the 
public, during the development of the 
É>lan of study, about the nature and 
Scope of the proposed facilities plan
ning project. EPA encourages the

grantee to consult with the public in 
the selection of the professional con
sulting engineer;

(iii) Include, in the plan of study 
submitted with the Step 1 grant appli
cation, brief outline of the public par
ticipation program, noting the project
ed staff and budget resources which 
will be devoted to public participation, 
a proposed schedule for public partici
pation activities, types of information 
and consultation mechanisms that will 
be used, and the segments of the 
public that the grantee has targeted 
for involvement;

(iv) Designate or hire a public par
ticipation coordinator and establish an 
advisory group, in accordance with 40 
GFR 25.7, immediately upon accept
ance of the Step 1- grant award.

(v) Submit to EPA, within 45 days 
after the date of acceptance of the 
step 1 grant award and after consulta
tion with the advisory group, a brief 
Public Participation Work Plan. In ad
dition to meeting the requirements of 
40 CFR 25.11, the Work Plan shall de
scribe the method for coordination be
tween the appropriate Water Quality 
Management agency public participa
tion program under Subpart G of this 
part, and the grantee’s public partici
pation program as required by 40 CFR 
35.917-5(e). The grantee shall distrib
ute the Work Plan, accompanied by a 
fact sheet on the project, to groups 
and individuals who may be interested 
in or affected by the project. The fact 
sheet shall describe the nature, scope 
and location of the project; identify 
the consulting engineer and grantee 
staff contact; and include a prelimi
nary estimate of the total costs of the 
project, including debt service and op
eration and maintenance, and of the 
resulting costs to each affected house
hold;

(vi) Hold a public meeting to consult 
with the public, in accordance with 40 
CFR 25.6, early in the facilities plan
ning process when assessing the exist
ing and future situations, and identify
ing and screening alternatives, but 
before selection of alternatives for 
evaluation according to the Cost-Ef
fectiveness Analysis Guidelines (see 
Appendix A, Cost-Effectiveness Analy
sis Guidelines, paragraph 5). Follow
ing the public meeting, the grantee 
shall prepare and distribute a respon
siveness summary, in accordance with 
40 CFR 25.8;

(vii) Hold a public meeting to con
sult with the public, in accordance 
With 40 CFR 25.6, when alternatives 
are largely developed but before an al
ternative or plan’ has been selected, 
and then prepare and circulate a re
sponsiveness summary, in accordance 
with 40 CFR 25.8;

(viii) Hold a public hearing prior to 
final adoption of the facilities plan, in 
accordance with 40 CFR 25.5. This

public hearing may be held in conjunc
tion With the public hearing on the 
draft Environmental Impact State
ment under 40 CFR 6.

(ix) Include, in the final facilities 
plan, a final responsiveness summary, 
in accordance with 40 CFR 25.8.

(d) Exemptions from public partici
pation requirements. ( 1 ) Upon written 
request of the grantee, the Regional 
Administrator may exempt projects in 
which only minor upgrading of treat
ment Works or minor sewer rehabilita
tion is anticipated according to the 
State Project Priority List from the re
quirements of the Basic and Flill-Scale 
Public Participation Programs under 
paragraphs (b) and (c) of this section, 
except for the public hearing and 
public disclosure of costs. Before 
granting any exemption, the Regional 
Administrator shall issue a public 
notice of intent to waive the above re
quirements containing the facts of the 
situation and shall allow 30 days for 
response. If responses indicate that se
rious local issues exist, then the Re
gional Administrator shall deny the 
exemption request.

(2) During the' facilities planning 
process, if the Regional Administrator 
determines that the project no longer 
meets the exemption criteria stated 
above, the grantee, in consultation 
with the Regional Administrator, shall 
undertake public participation activi
ties commensurate with the appropri
ate public participation program but 
adjusted for constraints imposed by 
facilities planning activities that have 
already been completed.

(3) If a project is segmented, the Re
gional Administrator shall look at the 
project as a whole when considering 
any petition for exemption.

(e) Relationship between facilities 
planning and other environmental 
protection programs. Where possible, 
the grantee shall further the integra
tion of facilities planning and related 
environmental protection programs by 
coordinating the facilities planning 
public participation program with 
public participation activities carried 
out under other programs. At a mini
mum, the grantee shall provide for a 
formal liaison between the facilities 
planning advisory group (or the grant
ee, where there is no advisory group) 
and any areawide advisory group es
tablished under Subpart G of this 
part. The Regional Administrator may 
request review of the facilities plan by 
any appropriate State or areawide ad
visory group in association with the 
facilities plan review required by 40 
CFR 35.1522.

(f) Mid-project evaluation. In ac
cordance with 40 CFR 25.12(a)(2), 
EPA shall, in conjunction with other 
regular oversight responsibilities, con
duct a mid-project review of compli-
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ance with public participation require
ments.

4. 40 CFR Part 35 Subpart E is 
amended by revising § 35.920-3(a)(l), 
and by adding a new subparagraph
(10) to § 35.920-3(b), and by adding a 
new subparagraph (5) to §35.920-3(c) 
to read as follows:
§ 35.920-3 Contents of application.

(a )  * * *
(1)A plan of study presenting—
(i) The proposed planning area;
(ii) An identification of the entity or 

entities that will be conducting the 
planning;

(iii) The nature and scope of the 
proposed Step 1 project and public 
participation program, including a 
schedule for the completion of specific 
tasks;

(iv) An itemized description of the 
estimated costs for the project; and

(v) Any significant public comments 
received.

♦  *  *  *  *
(b ) * * *
(10) A public participation work 

plan, in accordance with § 35.917-5(g), 
if the grantee, after consultation with 
the public and its advisory group (if 
one exists), determines that additional 
public participation activities are nec
essary.

(c) * * *
(5) A public participation work plan, 

in accordance with § 35.917-5(g), if the 
grantee determines, after consultation 
with the public, that additional public 
participation activities are necessary.

5. 40 CFR Part 35 Subpart E is 
amended by revising § 35.928-1(1 )(h) 
to read as follows:
§ 35.928-1 Approval of the industrial cost 

recovery system.

*  *  *  *  *

(h) Adoption of system. One or more 
municipal legislative enactments or 
other appropriate authority must in
corporate the industrial cost recovery 
system. If the project is a regional 
treatment works accepting waste- 
waters from other municipalities, the

subscribers receiving waste treatment 
services from the grantee shall adopt 
industrial cost recovery systems in ac
cordance with section 204(b)(1)(B) of 
the Act with §§ 35.928 through 35.928-
4. These industrial cost recovery sys
tems shall also be incorporated in ap
propriate municipal legislative enact
ments or other appropriate authority 
of all municpalities contributing 
wastes to the treatment works. The 
public shall be consulted prior to 
adoption of the industrial cost recov
ery system, in accordance with 40 CFR 
Part 25.

6. 40 CFR Part 35 Subpart E is 
amended by revising § 35.929(e) to read 
as follows:
§ 35.929-2 General requirements for all 

user charge systems.
* * * * *

(e) Adoption of system. One or more 
municipal legislative enactments or 
other appropriate authority must in
corporate the user charge system. If 
the project is a regional treatment 
system accepting wastewaters from 
other municipalities, the subscribers 
receiving waste treatment services 
from the grantee shall adopt user 
charge systems in accordance with sec
tion 204(b)(1)(A) of the Act and 
§§ 35.929 through 35.929-3. These user 
charge systems shall also be incorpo
rated in appropriate municipal legisla
tive enactments or other appropriate 
authority of all municipalities contrib
uting wastes to the treatment works. 
The public shall be informed of the fi
nancial impact of the user charge 
system on them and shall be consulted 
prior to adoption of the system, in ac
cordance with 40 CFR Part 25.

7. 40 CFR Part 35 Subpart E is 
amended by adding a new paragraph 
(t) to § 35.940-1 to read as follows:
§ 35.940-1 Allowable project costs.

4c #  $  *  ♦

(t) Reasonable costs of public par
ticipation incurred by grantees which 
are identified in a public participation 
work plan, or which are otherwise ap
proved by EPA, shall be allowable.

EFR Doc. 79-5018 Filed 2-15-79; 8:45 ami
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[3410 -34 -M ]
Title 9— Animals and Animal Products

CHAPTER I— ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE, DE
PARTMENT OF AGRICULTURE

SUBCHAPTER C— INTERSTATE TRANSPORTA
TIO N  OF ANIM ALS (INCLUDING  POULTRY) 
A N D  A N IM A L PRODUCTS

PART 85— PSEUDORABIES

Pseudorabies Regulations
AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Pinal rule.
SUMMARY: This document promul
gates regulations regarding the inter
state movement of cattle, sheep, goats, 
swine, swine semen, and swine em
bryos based upon the pseudorabies 
status of such livestock or, in the case 
of swine semen and swine embryos, 
the pseudorabies status of the donor 
swine. This action was made necessary 
by the rapid spread of pseudorabies. 
The intent of the regulations is to con
trol and stop the escalating spread of 
pseudorabies.
EFFECTIVE DATE: May 17, 1979.
FOR FURTHER INFORMATION 
CONTACT:

Dr. J. A. Downard, USDA, APHIS, 
VS, Room 704, Federal Building, 
6505 Belcrest Road, Hyattsville, MD 
20782, 301-436-8487.

SUPPLEMENTARY INFORMATION: 
This rulemaking is being finalized on 
the basis of comments received after 
the publication of two proposed rule- 
makings, one published in the F ederal 
R egister May 27, 1977, (42 FR 27250- 
27251), and the second published in 
the Federal R egister May 23, 1978 (43 
FR 22044-22053). A copy of the impact 
analysis statement is on file with the 
Program Services Staff, U.S. Depart
ment of Agriculture, Animal and Plant 
Health Inspection Service, Veterinary 
Services, Room 870, Federal Building, 
6505 Belcrest Road, Hyattsville, MD 
20782, 301-436-8684.

The following alternatives were con
sidered: a. Do nothing to control the 
interstate movement of pseudorabies 
infected and exposed livestock. This 
was rejected as not being consistent 
with the mandate given the Secretary 
of Agriculture by Congress to control 
the interstate movement of diseased 
livestock; b. Institute a national feder
ally subsidized vaccination program. 
This was rejected as this would be 
very costly. Also the efficacy of the 
vaccines in controlling the spread of 
the disease is unknown. European ex
perience indicates the virus will cycle 
in vaccinated herds; c. Institute an in-

RULES AND REGULATIONS

dustry supported vaccination program 
with little Federal activity. This was 
rejected as it would also be very costly. 
Also, the efficacy of the vaccines in 
controlling the spread of the disease is 
unknown. European experience indi
cates the virus will cycle in vaccinated 
herds; d. Contracting with the States 
to carry out a pseudorabies program 
under Federal supervision. This would 
have had the advantage of being put 
into place faster and would have re
quired fewer Federal positions. Howev
er, it was rejected as there would have 
been less uniformity from State to 
State and the States do not have the 
authority to regulate interstate ship
ments. Furthermore, Veterinary Serv
ices would not develop expertise^ in 
pseudorabies; e. Consider pseudorabies 
as an emergency disease and attempt 
its immediate eradication. This was re
jected as this disease has been in the 
United States for over 150 years; how
ever, relatively little research has been 
done with it. We need more informa
tion regarding the dynamics of pseu
dorabies in swine and other species 
before embarking on an eradication 
program; f. Propose and promulgate 
regulations controlling the interstate 
movement of livestock, swine semen 
and swine embryos with respect to 
their pseudorabies status. Alternative 
"f” was selected as being the most ef
fective and least costly. This alterna
tive is generally the same as many 
States are instituting to protect their 
livestock and, therefore, will not 
impact adversely with their regula
tions, but complement them.

Thirty-three written comments were 
received in response to the Notice of 
Proposed Rulemaking published in the 
F ederal R egister, May 23, 1978. (43 
FR 22044-22053). Three 'letters op
posed the proposal in its entirety, five 
fully supported the proposal as pub
lished and the remaining 25 letters 
suggested one or more changes.

One comment suggested vaccinating 
all swine and permitting shipment 
only to slaughter. Adoption of this 
suggestion would cause a complete dis
ruption of the swine industry, since it 
ignores the necessity of an inter
change of breeding stock and the func
tion of the feeder pig industry. There
fore, this suggestion was not adopted.

One comment recommended that all 
swine over 6 months of age be vacci
nated. This suggestion was rejected as 
being arbitrary, since vaccination is 
unnecessary in most areas of the 
United States where the disease does 
not exist or the incidence of the dis
ease is very low. Also, the Department 
believes that producers should have 
the right to make their own decisions 
regarding vaccination.

Under the proposed regulations, 
slaughter swine would be required to 
move through no more than one

market and then directly to a recog
nized slaughtering establishment. 
Eleven comments pointed out the ne
cessity for permitting sows, boars and 
lightweight slaughter swine to move 
through more than one slaughter 
market to slaughter, since the num
bers of such swine sold at many mar
kets are not sufficient to permit their 
economical movement through only 
one market and then direct to estab
lishments that slaughter such swine. 
APHIS believes this is true, and there
fore, §§ 85.1 (u), (v), and (w); 85.5(a)(1); 
85.6(a)(1); and 85.7(a) of the proposal 
were amended to permit swine to move 
through one or more slaughter mar
kets and then to a recognized slaugh
tering establishment. It is the intent 
of this regulation that swine entered 
into the slaughter market system 
remain in the system until consigned 
to a recognized slaughtering establish
ment and that they not be diverted for 
feeding or breeding purposes.

Seven comments received pointed 
out that many markets have complete
ly separate feeder/breeder facilities 
and slaughter swine facilities on the 
same premises; and that sales of these 
classes of swine held on the same day 
use separate facilities to keep the two 
classes of swine completely separated. 
Two comments suggested that these 
classes of swine be permitted to move 
through markets approved to handle 
any class of swine, keeping the classes 
separate and cleaning and disinfecting 
after use by slaughter swine as pro
vided for in §76.18 of the regulations 
(9 CFR 76.18). It was not the intent of 
the proposal to prohibit the sale of 
the two classes of swine on the same 
day when there are separate facilities 
for handling feeder/breeder swine sep
arate and apart from slaughter swine. 
Therefore, the regulation has been 
clarified in §85.1(t) to permit the sale 
of both feeder/breeder and slaughter 
swine on the same day. These facilities 
must be adequate to keep such classes 
of swine physically separated from 
each other while at the market and 
feeder and breeder swine must use no 
facility previously used by slaughter 
swine on the day both of these classes 
of swine are at the market.

Six comments suggested that a pro
vision be added to the regulations for 
use of an owner/shipper statement in 
lieu of a permit to facilitate the move
ment of infected, exposed and pseu
dorabies vaccinated swine from a farm 
of origin to market for slaughter, or 
directly to a recognized slaughtering 
establishment. The use of such an 
owner/shipper statement would: (1) 
greatly reduce the workload of State 
and Federal regulatory agencies; (2) 
aid the owner in the orderly market
ing of his swine; and (3) enable ship
ments to be traced to their farm of 
origin should that be necessary.
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Therefore, a provision for the use of 
owner/shipper statements, as suggest
ed, has been provided for in 
§§ 85.5(a)(2) and (3); and 85.6(a)(2) of 
the regulations. Also a definition of an 
owner/shipper statement has been 
added to the definitions as §85.1(dd) 
to require the same information as re
quired on a permit.

Six comments pointed out that iden
tification is now required for feeder 
and breeder swine sold thorough mar
kets and that identifying such swine 
going to livestock markets is unneces
sary since they are already being 
tagged and identified back to the farm 
of origin at the markets. Therefore, 
since such identification is required, 
except for vaccinated swine as dis
cussed below, the requirement that 
swine going to an approved livestock 
market be identified on the farm of 
origin was deleted from § 85.7(b)(3)(i) 
of the proposal.

Pour comments suggested that pseu
dorabies vaccinated swine be uniform
ly identified sa they will be readily 
recognized. Two comments suggested 
the use of pink eartags. This sugges
tion was accepted. Therefore, a provi
sion that official pseudorabies vacci
nated swine be identified by a num
bered pink eartag approved by the 
State in which the swine are vaccinat
ed has been added to § 85.1(z)(2) of the 
regulations.

Two livestock marketing companies 
suggested that under § 85.7 no discrim
ination^, be made between slaughter 
swine going directly to slaughter and 
those going to slaughter markets and 
then to slaughter. Since swine that 
enter slaughter market channels must 
stay in such channels until slaugh
tered at a recognized slaughtering es
tablishment there appears to be no 
reason to distinguish between these 
two groups. Therefore, a clarifying 
statement has been added to para
graph (a) of § 85.7 which specifies the 
same treatment for both types of 
movement.

Three comments suggested that the 
requirement that qualified pseudora
bies negative herds have 25 percent of 
the swine over 6 months of age tested 
every 90 days is too rigid and suggest
ed that the test period be changed to 
read, “between 80 and 105 days.” This 
suggestion was adopted and has been 
incorporated into §85.1(ee) of the reg
ulations to give herd owners a more 
reasonable time frame in which to 
comply with herd monitoring require
ments. Allowing the herd owner this 
flexibility would not appear to in
crease the disease risk.

Two comments suggested that two 
negative tests not less than 30 days 
apart be required before swine may be 
added to qualified pseudorabies nega
tive herds. This procedure would give 
added protection to such qualified
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pseudorabies negative herds when 
adding new stock. This suggestion was 
accepted, and a provision has been 
added to § 85.1(ee) of the regulations 
(§85.1(dd) of the proposal) whereby 
additions to qualified pseudorabies 
negative herds must have passed two 
negative official pseudorabies tests not 
less than 30 days nor more than 60 
days apart before being added to the 
herd. The second test would be run be
tween 30 and 60 days after the first 
test to allow any swine exposed to the 
disease at the time of the first test to 
incubate the disease long enough to 
become positive to the second test. 
This provision does not apply to swine 
entering a qualified pseudorabies neg
ative herd from another qualified 
pseudorabies negative herd.

Under the proposed regulations, 
qualified pseudorabies negative herd 
status is attained by subjecting all 
swine over 6 months of age to an offi
cial pseudorabies test and finding all 
swine so tested negative. One com
ment suggested that progeny over 5 
months of age equal to the number of 
breeding animals over 6 months of age 
be tested to qualify and requalify 
qualified pseudorabies negative herds. 
This suggestion has some merit in that 
the breeding swine would not be dis
turbed by being tested and the 5- 
month progeny would be smaller and 
somewhat easier to handle. However, 
in most swine operations, 5-month 
swine are kept separate and apart 
from the breeding herd and do not 
truly represent the health status of 
the breeding herd. Another factor is 
reports from the research community 
of instances of apparent long periods 
of latency of the virus where pigs ex
posed to the virus early in life some
times remain apparently healthy and 
serologically negative until 4 to 6 
months of age before becoming sero
logically positive. The breeding herd 
in most qualified pseudorabies nega
tive herds is the part of the herd to 
which additions are made, and, since 
additions are the most likely source of 
infection, it was decided to retain the 
proposed method of qualifying the re
qualifying qualified pseudorabies neg
ative herds.

One comment suggested that it be 
required that all pseudorabies exposed 
or vaccinated swine be sold only to 
slaughter. This suggestion was reject
ed, since to do so would cause undue 
hardship on owners of pseudorabies 
exposed or vaccinated swine who could 
safely market their swine under the 
regulations as proposed.

Two comments suggested that the 
time period for officially vaccinating 
negative exposed swine for pseudora
bies be increased from 10 days after a 
negative test to 15 days following such 
test as a more reasonable time period 
in which to accomplish the vaccina-
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tion. This suggestion was accepted and 
incorporated in § 85.5(b)(2) of the reg
ulations as being a more reasonable 
time period in which to accomplish 
the vaccination after the negative test. 
This would give a herd owner 5 more 
days to obtain vaccine and the services 
of a veterinarian without substantially 
increasing the risk of pseudorabies in
fection after the negative test, but 
prior to the vaccination. This sugges
tion is also applicable to the time 
period for vaccinating the test nega
tive swine in a herd qualifying as a 
pseudorabies controlled vaccinated 
herd; therefore, in §85.1(ff) the time 
period to accomplish vaccination after 
the negative test was extended from 
10 days to 15 days.

Three comments requested that the 
time period for testing 25 percent of 
the offspring in pseudorabies con
trolled vaccinated herds be changed 
from 3 to 4 months of age to 16 weeks 
of age or older in order to minimize 
titers due to colostral antibodies. We 
agreed with these comments and the 
period for such testing was increased 
from between 3 and 4 months of age to 
16 to 20 weeks of age in §85.1(ff) of 
the regulations. One comment suggest
ed that such testing be done at 16 
weeks of age or within 30 days of sale. 
The comment was rejected as the 
qualification “within 30 days of sale” 
is indefinite and would not be condu
cive to regular monitoring of the herd.

As originally written, §85.1(cc)(2) 
would have required the certificate to 
contain a statement that the swine to 
be moved were not infected with or ex
posed to pseudorabies and are not 
pseudorabies vaccinates. Two com
ments suggest that the terms “known 
to be” be inserted between the words 
“not” and “infected”. The original 
intent was that the certificates would 
be issued for swine not known to be in
fected with, exposed to or vaccinated 
for pseudorabies. We have inserted the 
term “known to be” in § 85.1(cc)(2) to 
conform with the suggestion and the 
Department’s intent.

One comment suggested deletion of 
the word “vaccinated” from the defini
tion of certificate in §85.1(cc). At the 
present time, it is impossible to readily 
differentiate serologically pseudora
bies infected and pseudorabies vacci
nated swine; therefore, the movement 
of pseudorabies vaccinated swine must 
be controlled to epidemiologically 
trace pseudorabies infected swine. The 
word “vaccinated”, in the definition of 
certificate, is needed to readily deter
mine the vaccination status of the 
swine being moyed. This suggestion 
was therefore rejected.

Four comments suggested that the 
requirements for moving vaccinated 
swine be modified to allow the move
ment of such swine as noninfected and 
nonexposed swine. This suggestion
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was rejected as not compatible with 
disease control in that infected and ex
posed swine could be vaccinated and 
would then be free to move as nonin- 
fected and nonexposed swine. Also, 
there is no way at the present time to 
readily differentiate between vaccinal 
and infection titers; therefore, to allow 
uncontrolled movement of vaccinates 
would greatly interfere with tracing 
diseased swine and conducting sero
logical surveys in any pseudorabies 
control or eradication program.

One comment stated that there was 
no way proposed to regain pseudora
bies controlled vaccinated herd status 
once such a herd becomes positive. We 
have, therefore, provided a procedure 
in § 85.1(ff) whereby pseudorabies con
trolled vaccinated herd status can be 
regained. Such status can be regained 
by (1) testing of all swine over 6 
months of age; (2) removal of all offi
cial pseudorabies test positive swine;
(3) cleaning and disinfecting the herd 
premises in accordance with § 85.13;
(4) retesting all swine over 6 months of 
age 30 days after removal of the offi
cial pseudorabies test positive swine 
and finding all swine so tested nega
tive; (5) retesting all swine over 6 
months of age 60 days after removal 
of the official pseudorabies test posi
tive swine and finding all swine so 
tested negative; and (6) vaccinating all 
swine over 6 months of age for pseu
dorabies within 15 days of the second 
negative test. The Department be
lieves that this procedure is the mini
mum necessary to reasonably assure 
that there are no swine affected with 
pseudorabies in the herd. This proce
dure will ïequire that all official pseu
dorabies test positive swine be re
moved from the herd premises. This 
removal will assure that no known of
ficial pseudorabies test positive swine 
remain on the herd premises which 
might infect other swine on the herd 
premises. The herd premises would 
also be required to be cleaned and dis
infected in accordance with §85.13. 
This would minimize the risk that 
pseudorabies remains on the herd 
premises. Recertification also would 
require that all swine over 6 months of 
age be tested twice, 30 days and 60 
days after removal of the official pseu
dorabies test positive swine. All swine 
so tested must be found negative to 
the pseudorabies test. The require
ment that only swine over 6 months of 
age be tested negative for pseudora
bies is based on the fact that most 
swine being fed for slaughter go to 
market by the time they are 6 months 
of age and any swine over that age are 
usually being held separately for 
breeding purposes. Further, testing of 
swine younger than 6 months of age 
would be of minimal value since youn
ger swine can carry the disease and yet 
test negative for the disease. Two tests
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30 days and 60 days after the removal 
of the official pseudorabies test posi
tive swine are required to insure that 
the swine remaining on the herd 
premises did not contract the disease 
prior to the removal of the official 
pseudorabies test positive swine. The 
two tests spaced 30 and 60 days after 
the removal of official pseudorabies 
test positive swine will minimize the 
risk that the swine in the herd incu
bating the disease will be undetected. 
The procedure also requires that all 
swine over 6 months of age be vacci
nated within 15 days after the second 
negative test. The timing of the vacci
nation requirement is to limit the risk 
that swine found negative during this 
procedure will contract pseudorabies 
prior to vaccination.

Two comments questioned the neces
sity of having a pseudorabies regula
tion without an eradication program. 
The pseudorabies regulation is aimed 
at stopping the interstate spread of 
pseudorabies and in itself will not 
eradicate the disease; however, it is a 
tool to slow down and stop the escalat
ing spread of the disease until the nec
essary tools for an eradication pro
gram are available.

Two comments expressed the opin
ion that “lighweight hogs” in slaugh
ter channels should be permitted to go 
back to farms for further feeding. Pro
ducers who place lightweight hogs in 
slaughter channels usually do so be
cause there is something wrong with 
the hogs. Usually they are poor 
“doers” or are “tailenders” from lots 
of fattening swine. Furthermore, such 
hogs in slaughter channels may be ex
posed to diseased hogs outside of 
feeder and breeder channels where 
swine are more carefully screened 
before being admitted for feeding and 
breeding purposes. Therefore, this 
suggestion was rejected and no provi
sion was added to the regulations to 
permit “lightweight swine” in slaugh
ter market channels to return to farms 
or feedlots.

One comment suggested that pseu
dorabies exposed swine going to 
slaughter should not be required to be 
identified. Unless such swine are iden
tified, control of their movement 
would be lost and there would be no 
way of determining their diversion 
from slaughter channels should that 
occur. Therefore, the identification re
quirement for such swine was retained 
as proposed.

One comment stated that the pro
posal does nothing to stop the large- 
scale movement of 40-50 lb. feeder pigs 
which are carriers. However, under the 
regulations exposed feeder pigs may 
move interstate only to a quarantined 
feedlot after testing negative to an of
ficial pseudorabies test and being offi
cially vaccinated. The regulations, as 
proposed, permit the movement of

feeder pigs without testing only from 
herds not known to be infected with or 
exposed to pseudorabies and then only 
if the interstate movement is approved 
in advance by the State animal health 
official of the State of destination.

One comment stated that the regu
lations do not recognize the role of 
wildlife in the spread of pseudorabies. 
Wildlife may, and probably does, play 
a limited role in the spread of pseudo
rabies in an endemic area, but has not 
been shown to be a factor in the 
spread of the disease elsewhere. The 
preponderance of available evidence 
indicates that swine are the primary 
reservoirs of pseudorabies and are its 
chief disseminator.

One comment stated that the.regu
lations do not regulate the movement 
of inanimate material. It is suspected 
that in one instance pseudorabies may 
have been transmitted to cattle via 
contaminated hay; however, such 
transmission of the disease appears to 
be very infrequent and appears not to 
be a major factor in the transmission 
of the disease. Therefore, regulation 
of the movement of inanimate materi
al does not appear to be warranted at 
this time.

One comment urged that vaccine use 
be unrestricted. This suggestion was 
rejected, since the unrestricted use of 
the vaccines would mask infected 
herds and complicate any pseudora
bies control or eradication program 
which may be developed.

The definition of Minimum Stand
ards in proposed §85.1(ff), and all ref
erences to the Minimum Standards 
have been deleted from the regula
tions. Instead of incorporating the 
Minimum Standards by reference in 
the regulations and referring to them 
as appropriate, all referenced items 
have been actually included in the reg
ulations.

In order to clarify certain phrases 
and to explain certain time limitations 
used in the regulations, the following 
explanation is added:

1. In § 85.1(x), swine are required to 
have been kept on a premises for at 
least 90 consecutive days before that 
premises would be considered as their 
farm of origin. This time period was 
chosen in order to give swine intro
duced onto a premises reasonable time 
to become exposed to the disease, in
cubate it and become positive to the 
disease should the disease exist on the 
premises, and to give the swine so in
troduced a reasonable time to become 
positive should they be latent carriers 
of the disease.

2. In §85.1(ee) “a minimum of 90 
percent of the herd must have been on 
the premises and a part of the herd 
for at least 90 days prior to a qualify
ing test,” to constitute a “qualified 
pseudorabies negative herd”, for the 
same reasons as expressed in Item 1
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immediately above. The requirement 
that 90 percent of the herd be on the 
premises for a minimum of 90 days 
prior to a qualifying test was consid
ered to be the minimum percentage 
and time acceptable to safely qualify a 
herd for the special qualified pseudo
rabies negative herd status.
' 3. In § 85.1(ee) and 85.1(ff), the re

quirement that all swine in the herd 
over 6 months of age be tested nega
tive for pseudorabies is based on the 
fact that most swine being fed for 
slaughter go to market by the time 
they are 6 months of age and any 
swine over that age are usually being 
held for breeding purposes. To qualify 
for special herd status, all swine in the 
herd over 6 months of age must be 
tested negative to an official pseudora
bies test.

4. In §85.5(b), the same reasoning 
applies as is expressed in Item 3 imme
diately above. The requirement that 
the swine be vaccinated within 10 days 
after a negative test is extended to 15 
days following a negative test in order 
to provide producers additional time in 
which to vaccinate. The requirement 
that exposed swine be moved inter
state within 30 days after the negative 
test is to minimize the risk of these 
swine being infected with pseudorabies 
prior to movement and spreading the 
infection.

5. The term “clinical case of pseu
dorabies” denotes an animal exhibit
ing the symptoms and course of pseu
dorabies as distinguished from labora
tory and post mortem findings.

6. The term “clinical evidence of 
pseudorabies” denotes the symptoms 
and course of pseudorabies as distin
guished from laboratory and post 
mortem findings.

7. The term “common ground” is in
tended to mean the ground, areas, 
buildings or equipment communally 
shared by any specific group of live
stock. A definition of “common 
ground” has been added to §85.1(ii) of 
the regulations for the purpose of 
clarification.

8. Proposed §§85.1(u) and (v) re
ferred to “quarantined feedlot” and 
“quarantined herd” as being “under 
the supervision and control of the 
State animal health official * * *” 
without defining the extent of such 
supervision and control. It is the 
intent of the regulation that such a 
quarantined herd and quarantined 
feedlot be under the supervision and 
control of the State animal health of
ficial in conformance with the laws, 
rules and regulations of the State in 
which such quarantined herd and 
quarantined feedlot is located.

9. Proposed §85.1(w) defined “feed- 
lot” as “a premises where swine are 
fed separate and apart from swine 
kept for breeding or other pur
poses * * The intent of this defini-
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tion is that each class of swine be kept 
from physical contact with any other 
class of swine and not share pens, 
feeders, waterers or housing facilities.

10. Proposed §85.8 authorized the 
Deputy Administrator, upon request 
in specific cases, to permit the inter
state movement of livestock not other
wise provided for in the proposed reg
ulation. Veterinary Services intends 
that such authority be used only in 
situations and under circumstances 
presenting problems that could not 
have been reasonably anticipated in 
advance and in unique situations. Vet
erinary Services does not intend that 
such authority be used repeatedly to 
cover the same problem, but that the 
regulation be amended to confrom 
with needed changes as they come to 
light. This clarification has been incor
porated in § 85.8 of the regulations.

The term “official” was deleted from 
§§85.1(cc)(2) and 85.6(b)(2Xiii) of the 
regulations as it is the intent of the 
Department to regulate the movement 
of all vaccinated swine not just offi
cially vaccinated swine. This intent 
has been stated previously.

In proposed §85.1(dd) a “qualified 
pseudorabies negative herd” was de
fined as “a herd of swine, none of 
which has beeñ vaccinated for pseu
dorabies * * The restriction “none 
of which has been vaccinated” has 
been deleted from the regulation in 
this section. No official pseudorabies 
vaccine on the market is known to 
cycle in swine herds; therefore, if vac
cinated swine test negative they 
should be no more dangerous than 
swine testing negative from a previous
ly infected herd.

11. With respect to §85.1(ff), the re
quirement that swine must be vacci
nated within 10 days following a nega
tive herd test was amended to require 
their vaccination within 15 days in 
this regulation, in order to give pro
ducers additional time in which to vac
cinate their swine. This would give a 
herd owner 5 more days to obtain vac
cine and the services of a veterinarian 
without substantially increasing the 
risk of pseudorabies infection after the 
negative test, but prior to the vaccina
tion. For the same reason, the require
ment that herd additions be tested 
negative and vaccinated within 10 days 
after the negative test is amended to 
require vaccination within 15 days fol
lowing a negative test. The require
ment that herd additions be added to 
the herd within 30 days following the 
date of a negative test and subsequent 
vaccination is to minimize the risk of 
these additions being infected before 
they are added to the herd.

Other minor and editorial changes 
were made for the purpose of clarifica
tion and ease of reading.

After due consideration of the com
ments received on the proposed regu-
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lations and all relevant information 
available to the Department, Part 85, 
Title 9, Code of Federal Regulations, 
is being adopted as follows:

PART 85— PSEUDORABIES

Sec.
85.1 Definitions.
85.2 Notice relating to the existence of the 

contagion of pseùdorabies.
85.3 General restriction.
85.4 Interstate movement of livestock.
85.5 Interstate movement of infected swine 

or exposed swine.
85.6 Interstate movement of pseudorabies 

vaccinate swine not known to be infect
ed with or exposed to pseudorabies.

85.7 Interstate movement of swine not vac
cinated for pseudorabies and not known 
to be infected with or exposed to pseu
dorabies.

85.8 Other interstate movements.
85.9 Interstate movement of swine semen 

and swine embryos for insemination of 
or implantation into swine.

85.10 Permits and certificates.
85:11 Maintenance of records.
85.12 Cleaning and disinfecting means of 

conveyance.
85.13 Cleaning and disinfecting livestock 

markets and other facilities.
Authority: Secs. 4-7, 23 Stat. 32, as 

amended; secs. 1 and 2, 32 Stat. 791-792, as 
amended: secs. 1-4, 33 Stat. 1264, 1265, as 
amended: sec. 1, 75 Stat. 481; secs. 3 and 11. 
76 Stat. 130, 132; (21 UÄC. I l l ,  112, 113, 
115, 117, 120, 121, 123-126, 134b, 134f; 37 FR 
28464, 28477; 38 FR 19141)).

§ 85.1 Definitions.
For purposes of this part, the follow

ing terms mean:
(a) Administrator. The Administra

tor of the Animal and Plant Health 
Inspection Service, United States De
partment of Agriculture, or any other 
official of the Service to whom author
ity has been delegated or may be dele
gated to act in his stead.

(b) Deputy Administrator. The 
Deputy Administrator, Veterinary 
Services, Animal and Plant Health In
spection Service, United States De
partment of Agriculture, or any other 
Veterinary Services official to whom 
authority has been delegated or may 
be delegated to act in his stead.

(c) Veterinary Services. Veterinary 
Services, Animal and Plant Health In
spection Service, United States De
partment of Agriculture.

(d) Veterinary Services representa
tive. A person employed by Veterinary 
Services, Animal and Plant Health In
spection Service, United States De
partment of Agriculture, who is au
thorized to perform the function in
volved.

(e) State animal health official. The 
State animal health official who is re
sponsible for the livestock and poultry 
disease control and eradication pro
grams in the official’s State or his des
ignated representative.

(f) State representative. A person 
regularly employed in animal health
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work of a State and who is authorized 
by such State to perform the function 
involved under a Cooperative Agree
ment with the United States Depart
ment of Agriculture.

(g) Accredited veterinarian. A veter
inarian approved by the Deputy Ad
ministrator in accordance with Part 
161 of this Title to perform functions 
specified in Part 11 of Subchapter A, 
and Subchapters B, C, and D of this 
Chapter, and to perform functions re
quired by cooperative State-Federal 
disease control and eradication pro
grams.

(h) State. Any State or Territory of 
the United States, the District of Co
lumbia, Puerto Rico, Guam or the 
Northern Mariana Islands.

K\) Interstate. From any State into or 
through any other State.

<j) Pseudorabies. The contagious, in
fectious, and communicable disease of 
livestock and other animals also 
known as Aujeszky’s disease, mad itch, 
or infectious bulbar paralysis.

(k) Herd. Any group of livestock 
maintained on common ground for 
any purpose, or two or more groups of 
livestock under common ownership or 
supervision, geographically separated, 
but which have an interchange or 
movement of animals without regard 
to whether the animals are infected 
with or exposed to pseudorabies.

(l) Known infected herd. Any herd in 
which any livestock has been deter
mined to be infected with pseudora
bies by an official pseudorabies test or 
diagnosed by a veterinarian as having 
fiseudorabies. A herd of livestock, 
other than swine, shall no longer be 
considered to be a known infected 
herd after 21 days since the last clini
cal case of the disease in the herd. A 
herd of swine which has been released 
from pseudorabies quarantine in ac
cordance with the following provisions 
shall no longer be classified as a 
known infected herd: (1) All swine 
positive to an official pseudorabies test 
have been removed from the premises;
(2) all exposed swine which remain in 
the herd are subjected to an official 
pseudorabies serological test and 
found negative 30 days or more after 
removal of swine positive to an official 
pseudorabies test; and (3) no livestock 
on the premises have shown clinical 
signs of pseudorabies after removal of 
the positive swine; or, (4) all swine 
have been depopulated for 30 days and 
the herd premises have been cleaned 
and disinfected in accordance with the 
requirements in § 85.13.

(m) Livestock. Swine, cattle, sheep 
or goats.

(n) Exposed livestock. Any livestock 
that has been in contact with an 
animal infected with pseudorabies, in
cluding all livestock in a known infect
ed herd; except that livestock, other 
than swine, that have not been ex-
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posed to a clinical case of the disease 
for a period of 21 consecutive days 
shall no longer be considered to be ex
posed livestock.

(o) Exposed swine. Any swine that 
has been in contact witn an animal in
fected with pseudorabies, including all 
swine in a known infected herd.

(p) Infected livestock. Any livestock 
determined to be infected with pseu
dorabies by an official pseudorabies 
test, or diagnosed by a veterinarian as 
having pseudorabies.

(q) Official pseudorabies test. Any 
test for the diagnosis of pseudorabies 
approved by the Deputy Administra
tor conducted in a laboratory ap
proved by the Deputy Administrator 
as listed in a Veterinary Services 
Notice listing such laboratories.1 The 
following tests for the diagnosis of 
pseudorabies have been approved by 
the Deputy Administrator: 1. Microti
tration Serum-Virus Neutralization 
Test; 2. Virus Isolation and Identifica
tion Test; 3. Fluorescent Antibody 
Tissue Section Test.2 State, Federal, 
and University laboratories will be ap
proved by the Deputy Administrator 
following the determination by him 
that the laboratory: (1) Has personnel 
trained at the Veterinary Services Di
agnostic Laboratory, Ames, Iowa, as
signed to supervise the test, (2) follows 
standard test protocol, (3) meets check 
test proficiency requirements, and (4) 
will report all test results to State and 
Federal animal health officials.3

(r) Moved. Shipped, transported, or 
otherwise moved, or delivered or re
ceived for movement by land, water, or 
air.

(s) Recognized slaughtering estab
lishment. A slaughtering establish
ment operated under the provisions of 
the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.) or a State inspected 
slaughtering establishment.

’Notices containing lists of laboratories 
approved for the purposes of the regula
tions in this part are published in the F ed
eral R egister Notices Section. The lists are 
also available upon request from Veterinary 
Services, Animal and Plant Health Inspec
tion Service, U.S. Department of Agricul
ture, Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782.

2 Copies of the test protocols (Recom
mended Minimum Standards for Diagnostic 
Tests Employed in the Diagnosis of Pseu
dorabies (Aujeszky’s Disease)) published as 
a Veterinary Services Notice, May 17, 1978, 
are available upon request from Veterinary 
Services, Animal and Plant Health Inspec
tion Service, U.S. Department of Agricul
ture, Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782.

3 Before the Deputy Administrator with
draws the approval of^any laboratory, the 
Director of such laboratory shall be given a 
notice by the Deputy Administrator of the 
proposed disapproval and the reasons there
fore and such Director shall have an oppor
tunity to presentrhis views thereon. In those 
instances where there are conflicts as to the 
facts, a hearing shall be held to resolve such 
conflicts.

(t) Slaughter market. A livestock 
market approved in accordance with 
§ 76.18 (9 CFR 76.18), at which swine 
for sale and shipment for slaughter 
are handled only on days when no 
swine are handled for sale and ship
ment for feeding or breeding purposes 
unless facilities are provided to keep 
slaughter swine physically separated 
from feeder and breeder swine, arid 
feeder and breeder swine use no facili
ties previously used by slaughter swine 
on the day these classes of swine are 
at the market. The facilities used by 
slaughter swine shall be cleaned and 
disinfected in accordance with the re
quirements of this part before being 
used for feeding or breeding swine.4 5

(u) Quarantined feedlot. A premises 
where pseudorabies infected or ex
posed swine are fed under the supervi
sion and control of the State animal 
health official, and from which such 
swine are moved directly to a recog
nized slaughtering establishment or 
directly through one or more slaugh
ter markets and then directly to a rec
ognized slaughtering establishment in 
accordance with the provisions of this 
part.

(v) Quarantined herd. A herd in 
which pseudorabies infected or ex
posed swine are bred, reared, and fed 
under the supervision and control of 
the State animal health official, and 
from which such swine are moved in
terstate directly to a recognized 
slaughtering establishment or directly 
through one or more slaughter mar
kets and then directly to a recognized 
slaughtering establishment, or from 
which exposed officially vaccinated 
swine which were negative to an offi
cial pseudorabies test may be moved 
only to a quarantined herd or quaran
tined feedlot.

(w) Feedlot A premises where swine 
are fed physically separated from 
swine kept for breeding or other pur
poses and from which such swine are 
moved directly to a recognized slaugh
tering establishment or directly 
through one or more slaughter mar
kets and then directly to a recognized 
slaughtering establishment, quaran
tined herd, or quarantined feedlot.

4 Notices containing lists of slaughter mar
kets approved for the purposes of the regu
lations in this part are published in the F ed
eral R egister. Information concerning 
slaughter markets can be obtained from the 
Veterinarian in Charge, Veterinary Services, 
Animal and Plant Health Inspection Serv
ice, U.S. Department of Agriculture, for the 
State in question.

5 Before the Deputy Administrator with
draws approval of any slaughter market, the 
owner of such slaughter market shall be 
given notice by the Deputy Administrator of 
the proposed withdrawal of approval and 
the reasons therefore and such owner shall 
have an opportunity to present his views 
thereon. In those instances where there ate 
conflicts as to the facts, a hearing s h a l l  be 
held to resolve such conflicts.
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(x) Farm of origin. A farm where 
the swine were born, or on which they 
have resided for at least 90 consecutive 
days immediately prior to the inter
state shipment.

(y) Official pseudorabies vaccine. 
Any pseudorabies virus vaccine pro
duced under license from the Secre
tary of Agriculture under the Virus, 
Serum and Toxin Act of March 4, 
1913, and any legislation amendatory 
thereof <21 U.S.C. 151 et seq.).

(z) Official vaccinate. Any swine 
which have been: (1) vaccinated with 
an official pseudorabies vaccine by an 
accredited veterinarian or a State or 
Federal veterinarian in accordance 
with recommendations on the vaccine 
label and the laws and regulations of 
the State in which the swine are vacci
nated; (2) identified by a numbered 
pink eartag approved by the State in 
which such swine are vaccinated;6 and
(3) reported as official vaccinates at 
the time of vaccination to the State 
animal health official.

(aa) Pseudorabies vaccinate. Any 
swine that have been vaccinated with 
any product containing antigens for 
pseudorabies.

(bb) Permit. An official document 
issued for and prior to the interstate 
movement of pseudorabies infected, 
exposed or vaccinated swine under this 
part by a Veterinary Services repre
sentative, State representative, or an 
accredited veterinarian which states:
(1) the number of swine to be moved;
(2) the purpose for which the swine 
are to be moved; (3) the points of 
origin and destination; (4) the consign
or and the consignee; and (5) any addi
tional information required by this 
part.

(cc) Certificate. An official document 
issued for and prior to the interstate 
movement of swine not known to be 
infected with, exposed to or vaccinated 
for pseudorabies under this part by 
Veterinary Services representative, a 
State representative, or an accredited 
veterinarian which states: (1) the 
number and description of the swine 
to be moved; (2) that the swine to be 
moved are not known to be infected 
with or exposed to pseudorabies and 
arfc—not pseudorabies vaccinates; (3) 
the purpose for which the swine are to 
be moved; (4) the points of origin and 
destination; (5) the consignor and con
signee; and (6) and additional informa
tion required by this part.

(dd) Owner-shipper statement. A 
statement signed by the owner or ship
per of infected, exposed, or pseudora
bies vaccinated swine for and prior to 
an interstate shipment from a farm of 
origin direct to a recognized slaughter-

6The numbered pink eartags are available 
commercially. Should any problem arise re
garding the availability of.such eartags, con
tact the appropriate State animal health of
ficial.

RULES AND REGULATIONS

ing establishment or to a slaughter 
market which states: (1) the number 
of the swine to be moved; (2) that the 
swine are being nioved for slaughter 
only; (3) the points of origin and desti
nation; (4) the consignor and consign
ee; and (5) any additional information 
required by this part.

(ee) Qualified pseudorabies negative 
herd. Qualified pseudorabies negative 
herd status is attained by subjecting 
all swine over 6 months of age to an 
official pseudorabies test and finding 
all swine so tested negative. If any of 
the swine so tested are positive, quali
fied pseudorabies negative herd status 
is attained by: (1) removing all offical 
pseudorabies test positive swine and 
cleaning and disinfecting the herd 
premises in accordance with §85.13,
(2) retesting all swine over 6 months of 
age 30 days after removal of the offi
cial pseudorabies test positive swine 
and finding all swine so tested nega
tive, and (3) retesting all swine over 6 
.months of age 60 days after removal 
of the official pseudorabies test posi
tive swine and finding all swine so 
tested negative. The status of the herd 
is maintained by an official pseudora
bies test of 25 percent of the swine 
over 6 months of age every 80-105 
days and finding all swine so tested 
negative. All swine over 6 months of 
age in the herd shall be subjected to 
the official pseudorabies test each 
year. However, no swine over 6 months 
of age in the herd are to be tested 
twice in 1 year to comply with the 25 
percent requirement. A minimum of 90 
percent of the swine must have been 
on the premises and part of the herd 
for at least 90 days prior to the quali
fying test or have entered directly 
from another qualified pseudorabies 
negative herd. All additions to the 
herd must test negative or two official 
pseudorabies tests not less than 30 
days or more than 60 days apart 
before being added to the herd or be 
from another qualified pseudorabies 
negative herd.

(ff) Pseudorabies controlled vaccir 
nated herd. A herd of swine in which 
all of the swine over 6 months of age 
are negative to an official pseudora
bies test and are vaccinated for pseu
dorabies within 15 days after such 
test. The status of the herd is main
tained by an official pseudorabies test 
of 25 percent of the offspring between 
16 and 20 weeks of age and finding all 
swine so tested negative. All additions 
to the herd must test negative to an 
official pseudorabies test, be vaccinat
ed for pseudorabies within 15 days 
after such test, and be added to the 
herd not more than 30 days after such 
test. Pseudorabies controlled vaccinat
ed herds that become positive can be 
reclassified as a pseudorabies con
trolled vaccinated herd by (1) testing 
of all swine over 6 months of age; (2)
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removal of all swine which are positive 
to an official pseudorabies test; (3) 
cleaning and disinfecting ,the herd 
premises in accordance with §85.13;
(4) retesting all swine over 6 months of 
age 30 days after removal of the swine 
which are positive to an official pseu
dorabies test and finding all swine so 
tested negative; (5) retesting all swine 
over 6 months of age 60 days after re
moval of the swine which are positive 
to an official pseudorabies test and 
finding all swine so tested negative; 
and (6) vaccinating all swine over 6 
months of age for pseudorabies within 
15 days of the second negative test.

(gg) Approved livestock market. A 
stockyard, livestock market, buying 
station, concentration point or any 
other premises under State or Federal 
veterinary supervision jsvhere swine are 
assembled for sale or sale purposes, 
and which'has been approved by the 
Deputy Administrator under § 76.18 (9 
CFR 76.18).7 8

(hh) Swine not known to be infected 
with or exposed to pseudorabies. Any 
swine from a herd of swine in which 
no animal has been classified as a reac
tor to an official pseudorabies test, or 
has been diagnosed as having pseudo
rabies or suspected of having pseudor
abies by a veterinarian; or any swine 
from a herd of swine which has been 
released from quarantine or has met 
the requirements of release from quar
antine in accordance with the provi
sions of § 85.1(1).

(ii) Common ground. The ground, 
areas, buildings or equipment com
munally shared by any specific group 
or groups of livestock.
§ 85.2 Notice relating to the existence of 

the contagion of pseudorabies.
Notice is hereby given that there is 

reason to believe that the contagion of 
pseudorabies may exist in each State 
and that to prevent the spread and 
dissemination of the contagion there
of, and to protect the livestock of the 
United States, the regulations in this 
part are promulgated.
§ 85.3 General restriction.

Livestock shall not be moved inter
state except in compliance with the 
regulations in this part.

’Notices containing lists of such approved 
livestock markets are published in the F ed
eral R egister. Information concerning live
stock markets can be obtained from the Vet
erinarian in Charge, Veterinary Services, 
Animal and Plant Health Inspection Serv
ice, United States Department of Agricul
ture for the State in question.

"Before the Deputy Administrator with
draws approval of any livestock market, the 
owner of such livestock market shall be 
given notice by the Deputy Administrator of 
the proposed withdrawal of approval and 
the reasons therefor and .such owner shall 
have an opportunity to present his views 
thereon. In those instances where there are 
conflicts as to the facts, a hearing shall be 
held to resolve such conflicts.
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§ 85.4 Interstate movement of livestock.
(a) Livestock showing clinical evi

dence of pseudorabies shall not be 
moved interstate.

(b) Livestock that have been ex
posed to an animal showing clinical 
evidehce of pseudorabies shall not be 
moved interstate within 21 days of 
such exposure.

(c) Except as provided in paragraphs
(a) and (b) of this section, livestock 
other than swine may be moved inter
state without restriction under this 
part.

(d) Except as provided in para
graphs (a) and (b) of this section, 
swine, swine semen, and swine em
bryos shall be moved interstate only in 
compliance with the regulations in 
this part.
§ 85.5 Interstate movement of infected 

swine or exposed swine.
Infected swine or exposed swine, 

other than swine described in § 85.4 (a) 
or (b), shall only be moved interstate 
in accordance with the following pro
visions:

(a) Movement of infected or exposed 
swine for slaughter. Infected or ex
posed swine shall be moved interstate 
for slaughter only if:

(Ï) The swine are moved directly to 
a recognized slaughtering establish
ment or directly through one or more 
slaughter markets and then directly to 
a recognized slaughtering establish
ment;

(2) The swine are accompanied by a 
permit or owner-shipper statement 
and such permit or owner-shipper 
statement is delivered to the con
signee;

(3) The permit, in addition to the in
formation described in §85.1(bb), or 
the owner-shipper statement, in addi
tion to the information described in 
§85.1(dd), lists the identification tag, 
tattoo, eamotch recognized by a breed 
association, or similar identification of 
each animal being moved: and

(4) The swine are moved to destina
tion in one continuous movement 
without unloading enroute.

(b) Movement of exposed swine to a 
quarantined herd or a quarantined 
feedlot. Exposed swine shall be moved 
interstate directly to a quarantined 
herd or quarantined feedlot only if:

(1) The swine are negative to an offi
cial pseudorabies test 21 days or more 
after last being exposed to any live
stock showing clinical evidence of 
pseudorabies;

(2) The swine are officially vaccinat
ed for pseudorabies within 15 days 
after the negative test;

(3) The swine are moved interstate 
within 30 days after the negative test;

(4) The swine are accompanied by a 
permit and such permit is delivered to 
the consignee; and
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(5) The permit, in addition to the in
formation described in § 85.1(bb), 
states: (i) The present pseudorabies 
quarantine status of the farm of 
origin; (ii) the identification tag, 
tattoo, earnotch recognized by a breed 
association, or similar identification of 
each animal being moved; (ìli) the date 
of the official pseudorabies test and 
the name of the laboratory where the 
test was conducted; (iv) the date of the 
official vaccination for pseudorabies; 
and (v) that approval for the inter
state movement has been issued by 
the State animal health official of the 
State of destination prior to the inter
state movement of the swine.
§ 85.6 Interstate movement of pseudora

bies vaccinate swine not known to be 
infected with or exposed to pseudora
bies.

Pseudorabies vaccinate swine not 
known to be infected with or exposed 
to pseudorabies shall only be moved 
interstate in accordance with the fol
lowing provisions:

(a) Movement of pseudorabies vacci
nate swine for slaughter. Pseudorabies 
vaccinate swine not known to be in
fected with or exposed to pseudorabies 
shall be moved interstate for slaughter 
only if:

(1) The swine are moved directly to 
a recognized slaughtering establish
ment or directly through one or more 
slaughter markets and then directly to 
a recognized slaughtering establish
ment;

(2) The swine are accompanied by a 
permit or owner-shipper statement 
and such permit or owner-shipper 
statement is delivered to the consign
ee; and

(3) The swine are moved to destina
tion in one continuous movement 
without unloading enroute.

(b) Movement of psevxLorabies vacci
nate swine to a quarantined herd or 
quarantined feedlot. Pseudorabies vac
cinate swine not known to be infected 
with or exposed to pseudorabies shall 
be moved interstate directly to a quar
antined herd or quarantined feedlot 
only if;

(1) The swine are accompanied by a 
permit and such permit is delivered to 
the consignee; and

(2) The permit in addition to infor
mation described in §85.1(bb) states:
(i) The pseudorabies status of the 
herd; (ii) the identification tag, tattoo, 
earnotch recognized by a breed associ
ation, or similar identification of each 
animal being moved; (iii) the date of 
the vaccination for pseudorabies; and
(iv) that approval for the interstate 
movement has been issued by the 
State animal health official of the 
State of destination prior to the inter
state movement of the swine.

§ 85.7 Interstate movement of swine not 
vaccinated for pseudorabies and not 
known to be infected with or exposed 
to pseudorabies.

Swine not vaccinated for/pseudorgt- 
bies and not known to be infected with 
or exposed to pseudorabies shall or$y 
be moved interstate in accordance 
with the following provisions:

(a) Movement for slaughter, Swine 
not vaccinated for pseudorabies and 
not known to be infected with or ex
posed to pseudorabies may be moved 
interstate for slaughter without fur
ther restriction under this part direct
ly to a recognized slaughtering estab
lishment or directly through one or 
more slaughter markets and then 
directly to a recognized slaughtering 
establishment.

(b) Movement to a feedlot, quaran
tined feedlot, quarantined herd, or ap
proved livestock market Swine not 
vaccinated for pseudorabies and not 
known to be infected with or exposed 
to pseudorabies shall be moved inter
state directly to a feedlot, quarantined 
feedlot, or quarantined herd or to an 
approved livestock market for subse
quent movement directly to a feedlot, 
quarantined feedlot or quarantined 
herd only if:

(1) The swine are from a qualified
pseudorabies negative herd, in which 
instance such swine may be moved in
terstate without further restriction 
under this part; or - <i-

(2) The swine are accompanied by a 
certificate and such certificate is deliv
ered to the consignee; and

(3) The certificate, in addition to the 
information described in §85.1(cc), 
states: (i) The identification of the 
farm of origin of each animal being 
moved by an earnotch recognized by a 
breed association, identification tag, 
tattoo, or similar identification, except 
such swine going to an approved live
stock market need not be identified 
until their arrival at the approved live
stock market; and (ii) approval for the 
interstate movement has been issued 
by the State animal health official of 
the State of destination prior to the 
interstate movement of the swine; and

(4) The swine are moved from a 
State which requires the State animal 
health official of that State to be im
mediately notified of any suspected or 
confirmed case of pseudorabies in that 
State and which requires that exposed 
or infected livestock be quarantined, 
such quarantine to be released only 
after having met quarantine release 
standards no less restrictive than 
those outlined in § 85.1(1) of this part: 
Except, That this provision shall not 
be effective until July 1,1980.

(c) Other movements. Swine not vac
cinated for pseudorabies and not 
known to be infected with or exposed 
to pseudorabies shall be moved inter
state other than for slaughter and
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other than directly to a feedlot, quar
antined feedlot, quarantined herd or 
to an approved livestock market for 
subsequent movement directly to a 
feedlbt, quarantined feedlot or quar
antined herd only if:

Cl) The swine are accompained by a 
certificate and sucn certificate is deliv
ered to the consignee; and

(2) The certificate, in addition to the 
information described in § 85.1(cc), 
states: (i) The identification tag, 
tattoo, earnotch recognized by a breed 
association, or similar identification of 
each animal being moved; and (ii) that 
each animal to be moved: (a) was sub
jected to an official pseudorabies test 
within 30 days prior to the interstate 
movement and was found negative, 
the test date and the name of the lab
oratory conducting the test; or (b) is 
part of a currently recognized quali
fied pseudorabies negative herd and 
the date of the last qualifying test; or,
(c) is part of a pseudorabies controlled 
vaccinated herd and is one of the off
spring that was subjected to the offi
cial test to achieve or maintain the 
status of the herd as a pseudorabies 
controlled vaccinated herd, and the 
date of the last test to maintain said 
status.
§ 85.8 Other interstate movements.

The Deputy Administrator may, 
upon request in specific cases, permit 
the interstate movement of livestock 
not otherwise provided for in this part 
under such conditions as he may pre
scribe to prevent the spread of pseu
dorabies. Veterinary Services intends 
that such authority be used only in 
situations and under circumstances 
presenting problems that could not 
have been reasonably anticipated in 
advance and in unique situations. Vet
erinary Services does not intend that 
such authority be used repeatedly to 
cover the same problem, but that the 
regulation be amended to conform 
with needed changes as they come to 
light.
§ 85.9 Interstate movement of swine 

semen and swine embryos for insemi
nation of or implantation into swine.

Swine semen and swine embryos 
moved interstate for insemination of 
swine or implantation into swine shall 
be accompanied by a document issued
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by an accredited veterinarian stating 
that the donor swine are not known to 
be infected with or exposed to pseu
dorabies, were negative to an official 
pseudorabies test within 30 days prior 
to the collection of the semen or em
bryos or were members of a qualified 
pseudorabies negative herd, and had 
not been exposed to pseudorabies 
within 30 days prior to the collection 
of the semen or embryos.
§ 85.10 Permits and certificates

(a) Each permit, certificate or 
owner-shipper statement required 
under this part to accompany swine in
terstate shall be delivered with the 
swine to the consignee by the person 
delivering the swine.

(b) A copy of each permit or certifi
cate required under this part to ac
company swine interstate shall be 
mailed or delivered to the State 
animal health official of the State of 
destination by the person issuing the 
document within 3 days of the inter
state movement of the swine covered 
by said document.
§ 85.11 Maintenance of records.

(a) The consignor of swine not vacci
nated for pseudorabies and not known 
to be infected with or exposed to pseu
dorabies which are moved interstate 
directly to a feedlot, quarantined feed- 
lot, quarantined herd, or to an ap
proved livestock market for subse
quent movement directly to a feedlot, 
quarantined feedlot or quarantined 
herd shall maintain records whereby 
individual swine can be traced to the 
farm of origin.9

(b) Such records shall be maintained 
for two (2) years after the swine are 
moved interstate by the consignor, and 
such records shall be made available 
to the State animal health official or 
Veterinary Services representative on 
request.
§ 85.12 Cleaning and disinfecting means of 

conveyance.
All means of conveyance used in con

nection with the interstate movement 
of pseudorabies infected or exposed 
livestock shall be cleaned and disin-

9 Such records shall list: (1) the names and 
addresses of the consignor and consignee; 
(2) the identification tag, tattoo, earnotch 
recognized by a breed association, or similar 
identification of each animal moved; and (3) 
the date of the shipment.
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fected in accordance with §76.30 of 
this chapter using one of the disinfec
tants registered under the Federal In
secticide, Fungicide and Rodenticide 
Act, as amended (7 U.S.C. 135 et seq.) 
with herpes virucidal claims. These 
disinfectants shall be used in accord
ance with directions on their labels ac
cepted in connection with their regis
tration.
§ 85.13 Cleaning and disinfecting livestock 

markets and other facilities.
Livestock markets and other facili

ties used in connection with the inter
state movement of pseudorabies in
fected or exposed livestock shall be 
cleaned and disinfected in compliance 
with § 76.31 of this chapter using one 
of the disinfectants registered under 
the Federal Insecticide, Fungicide and 
Rodenticide Act, as amended (7 U.S.C. 
135 et seq.) with herpes virucidal 
claims. These disinfectants shall be 
used in accordance with directions on 
their labels accepted in connection 
with their registration.

These regulations impose certain re
strictions on the interstate movement 
of swine because of the existence of 
pseudorabies. It does not appear that 
further public participation in this 
rulemaking proceeding would make 
additional relevant information availa
ble to the Department.

Accordingly, under the administra
tive procedure provisions in 5 U.S.C. 
553, it is found upon good cause that 
further notice and other public par
ticipation with respect to the regula
tions are unnecessary and contrary to 
the public interest. These regulations 
shall become effective May 17,1979.

Done at Washington, D.C., this 13th 
day of February 1979.

N ote.—This final rulemaking has been re
viewed under the USDA criteria established 
to implement E.O. 12044, “Improving Gov
ernment Regulations,” and has been desig
nated “significant.” An approved Final 
Impact Analysis Statement has been pre
pared and is available from the Program 
Services Staff, U.S. Department of Agricul
ture, Animal and Plant Health Inspection 
Service, Veterinary Services, Room 870, 
Federal Building, 6505 Belcrest Road, Hy- 
attsville, MD 20782, 301-436-8695.

M. T. G off,
Acting Deputy Administrator 

Veterinary Services.
[FR Doc. 79-5053 Filed 2-15-79; 8:45 am]
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[8410-01-M ]
WATER RESOURCES COUNCIL

[1 8  CFR Port 704]

WATER PROJECTS REVIEW FUNCTION W ITHIN  
THE WATER RESOURCES COUNCIL

Proposed Rules and Procedures o f  
Im plem entation

AGENCY: U.S. Water Resources 
Council.
ACTION: Proposed rule.
SUMMARY: In accordance with Ex
ecutive Order 12113, a technical review 
function is being established within 
the U.S. Water Resources Council 
(WRC) to evaluate preconstruction 
plans and reports for Federal water 
and related land resources projects. 
This notice sets out the proposed 
scope of the planning review to be ac
complished and the procedures for 
transmitting agency reports to WRC 
for review. The proposed rules and 
procedures apply to water-related Fed
eral and Federally-assisted programs, 
projects and activities as defined in 
the Standards Section I.B. 2 of the 
WRC Principles and Standards for 
Planning Water and Related Land Re
sources (P&S) (38 FR 24778, dated 
September 10, 1973).

The WRC review function will 
ensure that agencies have complied 
with the Council’s new planning 
manual for calculating benefits and 
costs presently being prepared; the 
P&S, and with other Federal laws, reg
ulations, and guidelines relevant to 
the planning process. The review will 
also ensure the goal of wide public 
participation in the development of 
project plans and consideration of 
public views.
DATE: Comments must be received on 
or before April 15,1979.
ADDRESS: Coments should be ad
dressed to the Director, Water Re
sources Council, 2120 L Street, N.W., 
Washington, D.C. 20037. All written 
comments made pursuant to this 
notice will be available for public in
spection at the address given above.
FOR FURTHER INFORMATION 
CONTACT:

Lewis D. Walker, Water Resources 
Council, 2120 L Street, N.W., Wash
ington, D.C. 20037 (202-254-6453).
It is proposed that Part 704 of 18 

CFR be amended by adding a new 
Subpart F to read as follows:

Subpart F— W ater Projects R eview

Sec.
704.40 Purpose.
704.41 Objectives of WRC water projects 

review.

PROPOSED RULES

Sec.
704.42 Federal activities covered.
704.43 Scope of review.
704.44 WRC review period.
704.45 Procedures for transmitting agency 

reports for review.
704.46 Scheduling of reports for review.
704.47 WRC statement of findings.

Authority: E.O. 12113, 44 FR 1955.
Subpart F— W ater Projects R eview

§ 704.40 Purpose.
Executive Order 12113, dated Janu

ary 4, 1979, directed the Water Re
sources Council (WRC) to ensure that 
an impartial technical review is per
formed on preauthorization reports or 
proposals and preconstruction plans 
for Federal and Federally-assisted 
water and related land resources pro
jects and programs, as they are de
fined in the Council’s Principles and 
Standards. This statement sets forth 
the proposed rules and procedures im
plementing a water projects review 
function within the WRC. The state
ment provides the scope of the plan
ning review to be conducted by WRC 
staff; indicates the necessary informa
tion to be documented in agency re
ports to permit timely review presents 
the procedures for agencies to trans
mit reports for review and discusses 
the general content of the water pro
jects review findings. These proposed 
rules and procedures will serve as in
terim regulations until final rules are 
adopted.

§ 704.41 Objectives of WRC water projects 
review.

(a) In his Water Resources Policy 
Reform Message of June 6, 1978, the 
President stated that improvements 
were needed in the planning and eval
uation of Federal water projects in 
order to achieve greater economic effi
ciency and environmental quality in 
water resources management. To im
plement these reforms, the President 
directed that the WRC Principles and 
Standards for Planning Water and Re
lated Land Resources (P&S) (38 FR 
24778, dated September 10, 1973) and 
other applicable rules for protecting 
natural and cultural resources be ad
hered to in the planning, review, and 
implementation of Federal water re
sources projects. In addition, the 
President directed the WRC to devel
op a planning manual for use by each 
agency in calculating benefits and 
costs by using the best available tech
niques and in applying the P&S in a 
consistent manner. The President also 
set forth specific criteria that will be 
used as part of his decision process on 
water projects. Therefore, the objec
tives of the WRC review function, as 
stated in Executive Order 12113, are to 
evaluate each report, proposal, or plan 
for compliance with:

(1) The Council’s Principles and 
Standards;

(2) The planning manual or, pending 
issuance of the manual, established 
agency procedures;

(3) Other Federal laws, regulations 
and guidelines relevant to the plan
ning process; and

(4) The goal of wide public participa
tion in the development of project 
plans, including adequate opportunity 
for public comment and adequate con
sideration of those views.

(b) It is also an objective of the 
WRC review function to provide a 
technical evaluation of planning as
pects related to the President’s deci
sion criteria. However, conclusions re
garding the authorization or funding 
of projects, as related to these criteria, 
will continue to be made by appropri
ate decisionmakers.

(c) The Office of Management and 
Budget (OMB) presently reviews cer
tain technical aspects of projects as 
part of its budget and legislative 
review function. Executive Order 
12113 states that OMB will continue 
to advise agencies of the relationship 
of project plans to the program of the 
President whenever such plans are in
volved in a legislative process. Howev
er, the Executive Order requires that 
agency submissions to OMB of the re
ports, proposals, or plans reviewed by 
the WRC staff shall be accompanied 
by a statement of the review findings. 
Therefore, the responsibility for water 
projects technical review will be trans
ferred from OMB to WRC.
§ 704.42 Federal activities covered.

(a) These procedures apply to all 
active water-related Federal and Fed
erally-assisted programs, projects, and 
activities as defined in the Standards, 
Section I.B.2 of the P&S. These proce
dures are applicable only to agency 
preauthorization reports which are to 
be submitted to Congress for project 
authorization, and to authorized 
projects (and separable project fea
tures) not yet under construction for 
which agencies currently prepare post
authorization planning documents and 
for which individual funding requests 
are submitted to OMB. Subsequent to 
project authorization, the WRC staff 
will only review a completed post-au
thorization planning document once, 
prior to agency recommendation for 
initiation of construction, and will not 
make annual reviews of continuing ap
propriation requests. The primary 
focus of the review function will be on 
the water resources programs of the 
U.S. Army Corps of Engineers, the 
Bureau of Reclamation, the Soil Con
servation Service and the Tennessee 
Valley Authority. However, a second
ary activity will be the review, in Ap
propriate detail, of other Water re-
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sources proposals, such as those for 
wild, scenic, and recreational rivers.

(b) Some agency projects have been
planned and authorized prior to imple
mentation of the P&S. For those 
projects, WRC staff will review the 
report against contemporary planning 
standards and provide comparative 
planning information in its review 
findings. However, the decision regard
ing implementation of projects not 
planned under the P&S will be made 
by agency heads and other authorities. 
Failure of a project to meet all con
temporary planning standards will not 
necessarily preclude its implementa
tion. —--

(c) The WRC water projects review 
will not require preparation of a new 
or special report by agencies. The 
review will be based on those docu
ments that are now prepared by agen
cies during various stages of their 
planning process and on the available 
technical supporting information 
which is necessary to secure report 
clearance within the agency submit
ting the report. This information is 
normally included either in bound ap
pendices to the report or in supporting 
documents prepared for internal 
agency use. After considering the spe
cific planning aspects which the WRC 
staff will review, as stated in these 
procedures, an agency may decide to 
modify its present report format or 
supporting information to expedite 
the review process.
§ 704.43 Scope of review.

(a) Certain planning aspects identi
fied in the Executive Order will be re
viewed by the WRC staff in order to 
monitor agency implementation of the 
P&S and the new planning manual. 
Other planning elements to be re
viewed will provide information relat
ed to the President’s decision criteria 
on water projects. By monitoring the 
same aspects for all reports, the review 
function will ensure consistent and 
uniform application of planning prac
tices among agencies.

(b) The scope of the WRC project 
review has been carefully structured 
to minimize duplication of agency in
ternal review to the extent practicable 
and still meet the overall goals and ob
jectives of the President’s Water Re
sources Policy Reform Message and 
Executive Order 12113. Therefore, 
agency reports should be well orga
nized and necessary information docu
mented, including the views of all in
terested parties, to facilitate review 
and analysis of the agency’s planning 
effort.

(c) The following paragraphs sum
marize the specific planning aspects 
that will be reviewed by the WRC 
staff for preauthorization and post-au
thorization planning reports and the 
necessary information that should be
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included either in the basic 
document or in accompanying sup
porting material.

(1) Preathorization reports, (i) Alter
native plans. Preauthorization reports 
will be reviewed to determine whether 
a reasonable array of alternative plans 
that address the planning objectives 
were examined in appropriate detail 
prior to selecting the proposed plan. 
The range of measures should not be 
limited to those traditionally used by 
the agency. Display of alternatives is 
particularly important when there are 
conflicts among study area needs or 
objectives in determining the effec
tiveness of different alternatives to ac
complish project needs; and to demon
strate the relative merits of a primar
ily nonstructural alternative. The 
WRC staff will review the extent of 
consideration given to alternatives, in
cluding a primarily nonstructural solu
tion, which emphasize national eco
nomic development and environmental 
quality.

(A) Since there are uncertainties as
sociated with any projection of future 
conditions, as related to alternative 
plans, the consideration of alternative 
futures has become increasingly im
portant to decisionmakers. The P&S 
requires that reasonably probable al
ternative futures be analyzed in proj
ect planning. Therefore, the WRC 
staff will review the reasonableness of 
the future alternative conditions and 
the most probable alternative future 
for “with” and “without” project ac
tions.

(B) Certain agency plans or propos
als, such as those to establish wild, 
scenic, and recreational rivers, may 
significantly affect the availability 
and quantity of water which could 
serve other uses. When such plans 
would preclude potential future devel
opment, the consideration given to 
tradeoffs between economic and envi
ronmental effects, as identified in the 
appropriate accounts, will be reviewed 
by the WRC staff.

(ii) Beneficial effects on national 
economic development The review 
effort for uniformity and consistency 
in the measurement of beneficial ef
fects on national economic develop
ment will concentrate on direct-user 
benefits. Special beneficial effects 
claimed from the use of unemployed 
and underemployed labor resources re
sulting from project construction will 
be reviewed separately*

(A) The WRC staff will examine the 
estimates of direct-user benefits for 
each individual project component or 
purpose, such as municipal and indus
trial water supply, flood control, irri
gation, etc. The methodology and pro
cedures used in the evaluation of each 
project purpose should be described in 
the planning document. Agency re
ports should set forth the major as-
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sumptions made concerning future 
conditions with and without the proj
ect, price level assumptions, interest 
rates, time periods, and other perti
nent information.

(B) The review will also examine the 
estimated beneficial effects from utili
zation of unemployed and underem
ployed resources. Designation of the 
région as an area of persistent unem
ployment and underemployment 
should be documented. Reports should 
describe methodology, procedures, and 
assumptions used in the study.

(iii) Project monetary cost estimates. 
The estimate of monetary project 
costs will be reviewed to determine the 
reasonableness of the overall cost esti
mate for comparison with project 
benefits.

(A) Initial Plan Implementation 
Costs. Review of the first cost of proj
ect implementation will include the 
price levels used in the estimate to de
termine whether the data are current 
and to compare them with benefit 
price level assumptions. The review 
will examine the selected contingency 
factor to determine if the technical re
liability of the cost estimate is reason
able considering unknown factors. 
Such factors as the cost per kilowatt 
of installed capacity, cost per mile of 
transmission line, and cost per acre- 
foot of storage will be reviewed.

(B) Interest During Construction. 
Interest during construction is import 
tant to large water resource projects 
constructed over a long period of time. 
Consideration of interest during con
struction will be based on the length 
of the construction period for the 
project or separable parts and on the 
sensitivity of interest during construc
tion on project justification. The WRC 
staff will review the assumed construc
tion period and the interest rate used 
in the calculations to determine the 
reasonableness of the estimated inter
est during construction.

(C) Operation and Maintenance 
( 0&M\ The cost for O&M, like the ac
crual of project benefits, is spread over 
the project life and is sensitive to vari
ations that occur over time. The WRC 
staff will review the plan for operating 
and maintaining the proposed project 
and the procedures used to estimate 
annual O&M costs.

(D) Replacement Cost Even with 
proper O&M, some major facilities of 
a project may have shorter useful 
physical lives than the assumed eco
nomic life of the total project. Such 
facilities must be periodically replaced. 
Consequently, the assumptions and 
evaluation of major replacement costs 
over time will be reviewed.

(E) Annual Project Cost The deriva
tion of the total average annual proj
ect costs will be examined to deter
mine if the proper interest rate, amor-
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tization, and discounting procedures 
were used in the project evaluation.

(iv) Environmental considerations. 
Agency reports and accompanying en
vironmental impact statements will be 
monitored to determine whether agen
cies have effectively complied with rel
evant environmental statutes, regúla- 
tions, executive orders, and policy 
guidelines. Documents will be reviewed 
tò see if they include an explicit and 
detailed analysis of environmental ef
fects and important environmental 
values. Reports should discuss major 
problems, conflicts, and disagreements 
among groups and agencies as pertains 
to environmentàl considerations and 
whether such conflicts were resolved. 
Unresolved conflicts should be summa
rized, along with the agency’s proposal 
for resolving the disagreements prior 
to project implementation. An analysis 
of the effects of the selected plan and 
alternatives on environmental quality 
should be provided.

(v) Public involvement and support. 
The WRC staff will review the extent 
of involvement of Federal, State and 
local officials and the public in the 
plan formulation process and the indi
cations of public support. The purpose 
of such review is only to ensure that 
there has been adequate opportunity 
for participation and comment by in
terested parties and that the agency 
has considered the expressed desires 
of the public regarding utilization of 
the water and related land resources 
of the study area. Agency reports 
should document the public involve
ment program conducted during the 
planning effort. The various interest 
groups should be identified and the 
expressed preferences and desires of 
those affected by the proposed action 
should be discussed. Important con
flicts in the preferences for utilization 
of the water and related land re
sources should be identified. Reports 
should state the number of persons 
that attended public meetings and 
summarize the views expressed on the 
recommended plan and on other con
sidered alternatives. Agreements, reso
lutions, commitments, or letters of 
support or non-support from interest
ed groups should be included in 
agency reports.

(vi) Relationship to approved region
al water resources management plans. 
Selected Federal agency water and re
lated land resources programs and 
projects shall be consistent with ap
proved regional water resources man
agement plans, or satisfactory reasons 
for the inconsistency shall be given by 
the respofisible Federal agency (WRC 
Policy Statement No. 4, 43 FR 28884, 
dated July 3, 1978). Therefore, infor
mation should be included in reports 
pertaining to any approved regional 
water resources management plans in 
the study area, whether the proposed
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project is consistent with such plans, 
or the reasons for the inconsistency.

(vii) Water conservation measures. 
Water Conservation measures consid
ered in agency reports will be reviewed 
for consistency with the conservation 
options described in the revised P&S. 
Reports should also discuss the Var
ious monetary and nonmonetary im
pacts and effects associated with the 
water conservation measures under 
each account.

(viii) Identification of new policy di
rections. Unusual or unique circum
stances may justify an agency recom
mending an exception to existing Fed
eral policy or a new policy direction. 
In such circumstances, reports should 
identify the proposed change to Feder
al policy and provide the agency’s ra
tionale for the suggested change. 
Agency recommendations for modifi
cation of Federal policy will be high
lighted in the WRC statement of find
ings for consideration by appropriate 
national policy authorities.

(ix) Distribution of beneficiaries. 
The WRC statement of findings will 
note the distribution of the benefits 
attributed to proposed agency plans 
for consideration by decisionmakers. 
Agency reports should identify by 
project purposes those groups who di
rectly benefit from the recommended 
plan. Such identification should in
clude, whenever possible, the region, 
location and number of people benefit
ed; and the location, number, and type 
of properties (e.g., residential, com
mercial, industrial, rural, etc.) affect
ed. The information should also iden
tify benefits to disadvantaged groups.

(x) Safety. It is the responsibility of 
the administering agency to ensure 
that water projects have no significant 
safety problems involving design, con
struction or operation. The WRC staff 
will not certify whether a proposed 
project will be safe, but will only moni
tor the extent of consideration given 
by the agencies to safety aspects of 
the project. Preauthorization reports 
should identify and discuss potential 
safety problems, including possible 
losses to human life and property 
should the project experience a major 
operational or structural failure or a 
catastrophic natural event. The meas
ures proposed by the agency to mini
mize or eliminate t{ie impact of signifi
cant hazards should be described.

(xi) Cost sharing. The WRC state
ment of findings will note the extent 
to which the cost sharing included in 
the report conforms to existing policy 
and legislation.

(A) Basic to cost sharing is the pres
entation of cost allocation studies by 
objectives and by components or pur
poses. Agency reports should identify 
the method and procedural steps used 
in the cost allocation analysis and ex
plain its conformance with approved

cost allocation procedures. The ration
ale for the use of other than approved 
cost allocation procedures should be 
provided. The resuits of the cost allo
cation will be compared with project 
goals and objectives.

(B) Agency reports should indicate 
Conformance with cost sharing polices 
and procedures or state if special legis
lation is required. Available informa
tion confirming local interest’s willing
ness to pay,-such as a letter of intent, 
resolutions, and Statè facilitating leg
islation (ad valorem taxes, special 
water resource funds, etc.) should be 
included in the report.

(xii) International or intergovern
mental problems. Water resource de
velopment preauthorization reports 
and supporting documentation should 
specifically identify significant inter
national or intergovernmental prob
lems associated with thé proposal. The 
international or intergovernmental im
plications of constructing the project 
will be summarized in the WRC review 
findings.

(xiii) Mitigation, compensation, and 
enhancement In formulating water re
sources projects, agencies should con
sider measures to prôtect and enhance 
fish, wildlife, historical, and other re
sources. Reports should include a dis
cussion of the need for compensation 
and/or mitigation and provide rele
vant information supporting the agen
cy’s conclusions. Agency reports 
should present a schedule for impje- 
menting any mitigation plan in rela
tionship to the project construction 
schedule. Unresolved mitigation issues 
should be documented.

(2) Post-authorisation Reports, (i) 
The foregoing planning aspects will 
also be reviewed by the WRC staff 
during the post-authorization stage of 
a project prior to the time an agency 
requests funds for initiation of project 
construction. However, the intensity 
of the review undertaken will primar
ily depend on the elapsed time since 
project authorization, the extent of 
changed conditions in the study area 
subsequent to authorization, new poli
cies implemented since authorization, 
and whether the WRC staff reviewed 
the report during the preauthorization 
planning stage. Generally, the review 
of planning documents in support of 
funding requests will be minimal when 
all of the following conditions are met; 
(A) the time lapse between project au
thorization and preparation of the 
post-authorization report is relatively 
short, (B) the WRC staff reviewed the 
preauthorization document and found 
no major concerns, and (C) no major 
changes in policy or conditions in the 
study area have occurred since author
ization. However, when any of the 
three conditions are- not met, 'the 
scope of the WRC water projects 
review and the supporting information
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to be provided by agencies will be the 
same as that previously set forth for 
preauthorization reports.

(ii) Post-authorization planning 
studies should either reaffirm the 
basic planning decisions made in the 
preauthorization stage or indicate the 
modifications made to the plan in re
sponse to changed conditions and 
needs since authorization. Therefore, 
the following information in addition 
to that set forth for preauthorization 
reports should be provided in all post
authorization planning documents 
transmitted to WRC for review:

(A) Reports should document the 
analyses made by the agency to either 
reaffirm the authorized plan or to 
modify it. If the authorized plan has 
been modified, the report should ad
dress any consideration given to the 
need for project reauthorization.

(B) Tables should be included in the 
report which compare the pertinent 
physical and economic data for the 
plan, as authorized, with the plan pre
sented in the post-authorization 
report.

(C) Where planning procedures and 
data used in the document supporting 
project authorization differ substan
tially from current practices, compari
son tables should be provided which 
reflect the use of current procedures.

(D) Reports should provide a cur
rent analysis of major environmental 
effects, along with the updated costs 
and measures included in the plan to 
minimize adverse effects or for en
hancement. The report should identi
fy changes in measures related to fish 
and wildlife mitigation, compensation, 
or enhancement since authorization as 
well as remaining unresolved issues. 
Post-authorization reports should in
clude a schedule of funding for such 
measures and the rationale for provid
ing the funds either before, concur
rent with, or after installation of 
major physical features.

(E) Project cost sharing should be 
updated and compared with that de
termined during preauthorization 
studies.
Agency post/authorization reports 
should document conformance with 
and departures from applicable policy 
and procedures. The status of cost
sharing agreements, contracts, etc., 
should be discussed.
§ 704.44 WRC review period.

(a) The Chairman of the Council or 
his/her designee shall transmit the re
sults of the WRC staff technical 
review to the appropriate agency head 
with 60 days of the submission of a 
report, proposal, or plan by the 
agency. If the documents and informa
tion necessary for the review are not 
initially submitted, the Chairman or 
his/her designee may extend the 
review period by not more than 30

days so that information can be ob
tained from the agency and the review 
completed. The review period for all 
reports will begin on the date the 
planning document is received at WRC 
and will terminate on the date the 
Chairman or his/her designee signs 
the letter transmitting the review 
findings to the agency head. In no 
case shall the review period exceed 90 
days.

(b) The WRC review unit and the 
WRC Director will be responsible for 
determining whether documents and 
information initially submitted by 
agencies are adequate for review. 
Every effort will be made to make this 
determination within 30 days of sub
mission of the report. If the docu
ments and information are found to be 
inadequate for review, the agency will 
be so notified and will be requested to 
submit additional information. The 
extent of additional information 
needed by the WRC staff to complete 
its review and thç, anticipated time re
quired by the agency to submit the re
quested information will determine 
the extended length of the review 
period. A maximum of 30 days shall be 
allowed for an agency to submit the 
requested additional information to 
WRC. If such information has not 
been or cannot be provided within the 
allowable 30 days, the WRC staff will 
complete its review findings basèd on 
the information already submitted by 
the agency, or the agency may make 
arrangements for resubmittal of the 
report at a later date.
§ 704.45 Procedures for transmitting 

agency reports for review.
(a) Beginning April 1, 1979, all agen

cies shall submit to the WRC Director 
for review, prior to their approval by 
the head of the agency, preauthoriza
tion reports for Federal and federally 
assisted water and related land re
sources projects and' programs which 
require congressional authorization 
for implementation. Preauthorization 
reports shall be submitted at least 90 
days prior to the scheduled time for 
their transmittal to OMB for advice 
pertaining to the plan’s relationship to 
the program of the President. Such re
ports and accompany environmental 
statements shall have been reviewed 
by the Governor of the affected State 
and appropriate Federal departments 
prior to transmittal to WRC. The com
ments of the Governor and those of 
Federal departments and agencies 
shall accompanying the preauthoriza
tion report to WRC.

(b) Beginning April 1, 1979, all agen
cies shall also transmit to the WRC 
Director for review, prior to their ap
proval by the head of the agency, cur
rently prepared post-authorization re
ports in support of funding requests 
for individual Federal and Federally

assisted water and related land re
sources projects. Although post-au
thorization reports can be transmitted 
to WRC at any time during the year, 
it is unlikely that a report received 
after September 1 can be reviewed in 
time for the project to be included in 
the President’s next budget. The first 
submission of such planning docu
ments shall be for those activities for 
which initial construction funds will 
be requested in fiscal year 1981.

(c) When transmitting reports, agen
cies shall designate an individual for 
informal liaison and coordination 
during the review period. Six copies of 
the planning document and one copy 
of technical supporting information, if 
necessary, shall be transmitted.
§ 704.46 Scheduling of reports for review.

By April 10, 1979, agencies shall 
submit a schedule to the Director, 
WRC of all reports and plans expected* 
to be transmitted for review during 
the remainder of calendar year 1979. 
Thereafter, by January 10 of each 
year, agencies shall submit a schedule 
of all reports expected to be transmit
ted for review during the succeeding 
12 months. Each agency shall refer to 
WRC not more than one-third of its 
estimated total reports for a fiscal 
year during any quarter of that fiscal 
year without the concurrence of the 
Director, WRC. In addition, agencies 
shall inform the Director of any 
changes in their proposed schedule at 
the earliest practical date.
§ 704.47 WRC statement of findings.

(a) The Chairman of the Council or 
his/her designee shall report the re
sults of the technical review to the ap
propriate agency head in the form of a 
statement of findings. The findings 
will: (1) Reference the applicable plan
ning criteria under which the pro
posed project was formulated, (2) indi-- 
cate whether the agency has complied 
with the Principles and Standards and 
the procedures contained in the WRC 
planning manual, and (3) provide fac
tual information on the technical ade
quacy of the agency report for each of 
the selected planning aspects dis
cussed herein. The statement of find
ings will identify specific variations 
from Council approved procedures and 
other Federal laws, regulations, and 
guidelines relevant to the planning 
process, along with the revisions nec
essary to bring the plan into compli
ance. It will be the responsibility of 
the agency head to determine what 
corrective action, if any, is warranted 
by the findings of the WRC staff 
review. Conclusions and recommenda
tions pertaining to project implemen
tation, based on the overall statement 
of findings, will continue to be the re
sponsibility of the agency head.
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(b) Agency submissions to' OMB and 
to the Congress of the reports, propos
als, or plans reviewed pursuant to 
these rules and procedures shall be ac
companied by the statement of find
ings transmitted to the agency , head, 
together with any agency comments 
on such findings. The WRC statement 
of findings will be available to the 
public upon request.

Dated: February 13, 1979.
Leo M. E isel, 

Director.
[FR Doc. 79-5056 Filed 2-15-79; 8:45 am]
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10322 NOTICES

[3110 -01 -M ]
OFFICE OF MANAGEMENT AND  

BUDGET

CUMULATIVE REPORT O N  RESCISSIONS A N D  
DEFERRALS

February 1979

This report is submitted in fulfill
ment of the requirements of Section, 
1014(e) of the Impoundment Control 
Act of 1974 (Public Law 93-344). Sec
tion 1014(e) provides for a monthly 
report listing all budget authority for 
this fiscal year with respect to which, 
as of the first day of the month, a spe
cial message has been transmitted to 
the Congress.

This month’s report gives the status 
as of February 1, 1979, of 11 rescis
sions and 52 deferrals contained in the 
first five special messages of FY 1979. 
These messages were transmitted to 
the Congress on October 2, November 
30, December 7, and December 12, 
1978, and January 31,1979.
Rescissions (Table A and Attachment 

A)
Eleven rescission proposals totalling 

$914.7 million in budget authority are 
presently before the Congress. Table 
A summarizes the status of rescissions 
proposed by the President as of Febru
ary 1, 1979, while Attachment A shows 
the history and status of each rescis
sion proposed during FY 1979.
Deferrals (Table B and Attachment B )

As of February 1, 1979, $2,900.2 mil
lion in 1979 budget authority was 
being deferred from obligation and an
other $1.1 million in 1979 obligations 
was being deferred from expenditure. 
Table B summarizes the status of de
ferrals reported by the President, and 
Attachment B shows the history and 
status of each deferral reported during 
FY 1979.
Information from Special Messages

The special messages containing in
formation on each of the rescissions 
and deferrals covered by the cumula
tive report are contained in the Feder
al Registers of:
Wednesday, October 11, 1978 (Vol. 43, No. 

197, Part III)
Wednesday, December 6, 1978 (Vol. 43, No. 

235, Part III)
Wednesday, December 13, 1978 (Vol. 43, No. 

240, Part VI)
Monday, December 18, 1978 (Vol. 43, No. 

243, Part VI)
Monday, February 5, 1979 (Vol. 44, No. 25, 

Part VI)
J ames T. McIntyre, Jr., 

Director.
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STATUS OF 1979 RESCISSION PROPOSALS

Rescissions proposed by the President
Rescinded by the Congress.........
Rejected by the Congress..... .....

Pending before the Congress.........

STATUS OF 1979 DEFERRALS

Deferrals proposed by the President..... .......
Routine Executive releases (-$1,155.1 million) 
and adjustments (-$8.6 million) through
February 1, 1979*.............................

Overturned by the Congress....................
Currently before the Congress...................

a/ This airount includes $1.1 million in outlays for two 
Treasury deferrals (D79-25A and D79-40A).

* Detail does not add to total due to rounding.

TABLE A

Amount 
(in millions 
of dollars)

914.7

914.7

TABLE B

Amount 
(in millions 
of dollars)

$4,065.1

-1,163.8 

$2,901.3 a/

Department of the
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DEPARTMENT OF ENERGY

Federal Energy Regulatory Commission 

[1 8  CFR Parts 154, 270 and 2 73 ]  

[Docket No. RM79-22)

INTERIM REGULATIONS IMPLEMENTING THE 
NATURAL GAS POLICY ACT OF 1978 A N D  
REGULATIONS UNDER THE NATURAL GAS 
ACT

Am endm ent and Clarification

AGENCY: Federal Energy Regulatory 
Commission.
ACTION: Notice of Proposed Rule- 
making and Public Hearing.
SUMMARY: The Commission pro
poses amendments relating to the 
effect of the Natural Gas Policy Act of 
1978 on indefinite price escalator 
clauses in existing interstate and in
trastate contracts for the first sale of 
natural gas.
DATES: Written comments due Feb
ruary 27, 1979. Public hearing to be 
held February 27, 1979.
ADDRESS: Send comments to:

Office of the Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.W., Washing
ton, D.C. 20426 [Reference Docket No. 
RM79-221.
FOR FURTHER INFORMATION 
CONTACT:

James L. Lewis, Federal Energy Reg
ulatory Commission, Office of the 
General Counsel, 825 North Capitol 
Street, N.W., Washington, D.C. 
20426, (202) 275-5842.

SUPPLEMENTARY INFORMATION:
N o t ic e  o f  P ro po sed  R u l e m a k in g  and  

P u b lic  H ea r in g

Issued: February 13, 1979.
I. INTRODUCTION

The Federal Energy Regulatory 
Commission (Commission) hereby 
gives notice of a proposal to amend 
Title 18, Code of Federal Regulations, 
Parts 154, 270 and 273, relating to the 
effect of the Natural Gas Policy Act of 
1978 (NGPA)1 on indefinite price esca
lator clauses in existing interstate and 
intrastate contracts for the first sale 
of natural gas. The Commission also 
gives notice that it will hold a public 
hearing with respect to this proposal. 
The Commission has previously re
quested comments on this issue, and 
on January 19, 1979 heard oral argu
ment solely on these issues. The pur
pose of this notice is to set forth for a 
public comment a specific proposal for 
the treatment' of escalator clauses in 
existing contracts as well as certain al
ternative approaches.

1 Pub. L. 95-621, 92 Stat. 3350.
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II. BACKGROUND

The Natural Gas Policy Act of 1978 
prescribes ceiling prices for first sales 
of natural gas. However, both the stat
ute and its legislative history make 
clear that the prices specified in the 
NGPA are ceiling prices only, and that 
contractual rights to purchase natural 
gas at a price below the ceiling are un
affected. Section 101(b)(9)- of the 
NGPA provides:
tin] the case of any price which is estab
lished under any contract for the first sale 
of natural gas and which does not exceed 
the applicable maximum lawful price under 
this title . . ., such maximum lawful price 
. . . shall not supersede or nullify the effec
tiveness of the price established under such 
contract.

The Statement of Managers ex
plains:

All maximum lawful prices are ceiling 
prices only. In no case may a seller receive 
more th a n , his contract permits. (H.R. 
Report No. 95-1752, 95th Cong., 2nd Sess., p. 
74.)

The vast majority of contracts for 
the sale of natural gas contain “escala
tor” clauses of one kind or another, 
which permit upward price adjust
ments during the term of the contract. 
While section 101(b)(9) and the accom
panying legislative history preserve 
private contractual rights to purchase 
gas at a price lower than the statutory 
ceiling prices, the application of sec
tion 101(b)(9) to indefinite price esca
lation clauses involves difficult ques
tions of construction of the statute, 
the Commission’s regulations, and pri
vate contracts. In particular, do these 
clauses authorize the seller to collect, 
and bind the purchaser to pay, the 
ceiling prices under the NGPA? If 
these clauses do not authorize collec
tion of the NGPA rates, to what 
extent may parties modify their con
tracts to collect NGPA ceiling prices?

Among the provisions published by 
the Federal Energy Regulatory Com
mission (Commission) in its Interim 
Regulations Implementing the
NGPA2 was §270.205 (18 CFR 
§ 270.205), entitled Indefinite price es
calator clauses, Which provided:

(a) The establishment of maximum lawful 
prices under the NGPA shall not trigger in
definite price escalator clauses in existing 
intrastate or interstate contracts.

(b) For purposes of this section, the term 
‘indefinite price escalator clause’ shall have 
the same meaning as provided in section 
105(b)(3)(B) of the NGPA.3

2 Interim Regulations Implementing the 
Natural Gas Policy Act of 1978 (Interim 
Regulations), issued in Docket No. RM79-3, 
December 1, 1978, 43 FR 56463 (December 1, 
1978).

3Section 105(bX3)(B) of the NGPA de
fines indefinite price escalator clause as fol
lows:

(B) Definition of Indefinite Price Escala
tor Clause.—For purpose of this paragraph, 
the term ‘indefinite price escalator clause’ 
includes any provision of any contract—

As the Commission stated in the pre
amble to the Interim Regulations, 
§ 270.205 incorporated the expression 
of Congressional intent at page 83 of 
the Statement of Managers respecting 
the effect of the establishment of 
maximum lawful prices on indefinite 
price escalator clauses in existing in
trastate contracts. The Commission 
applied the same rule to interstate 
contracts.4

Since the adoption of the interim 
regulations, the Commission has re
ceived numerous comments respecting 
§ 270.205 and requests for its clarifica
tion, amendment, or repeal.5 After 
consideration of all views expressed, 
including those contained in com
ments received before February 1, 
1978, we propose to amend and clarify 
§ 270.205. Amendments to other provi
sions of our regulations are also pro
posed in order to reflect and imple
ment the action we are proposing 
today concerning the price escalation 
provisions.6

In the discussion which follows, we 
shall summarize the Commission’s

(i) which provides for the establishment 
or adjustment of the price for natural gas 
delivered under such contract by reference 
to other prices for natural gas, for crude oil, 
or for refined petroleum products: or

(ii) which allows for the establishment or 
adjustment of the price of natural gas deliv
ered under such contract by negotiation be
tween ¿he parties.

4 See discussion at page 26 of the Interim 
Regulations.

5 The Commission has received public 
comment and inquiry at the various NGPA 
implementation seminars, through its tele
phone hot line program, and at public hear
ings held before staff panels in Washington, 
New Orleans, San Francisco and New York. 
In response to these comments, we con
vened an oral argument on the issues this 
order addresses before the Commission en 
banc on January 19, 1979. Nineteen parties 
participated in this argument, and numer
ous written comments were received. (.See 
Notice of Seminars Concerning Implementa
tion of the Natural Gas Policy Act of 1978, 
November 14, 1978; see also, FERC News 
Release FE-474, November 13, 1978. FERC 
News Release FE-468, November 1, 1978, 
and Order Setting Oral Argument, issued 
January 12, 1979, in Docket No. RM79-3, in 
which the Commission asked participants to 
respond to nine questions concerning the 
effect of the NGPA on indefinite price esca
lation provisions in both interstate and in
trastate contracts.)

6 This proposal is issued in a docket 
number other than that which applies to 
our other interim NGPA regulations. As 
noted below, we asked for comments on the 
applicability of indefinite price escalator 
clauses separately from other aspects of our 
interim rules. Severance of the dockets, we 
believe, enables the Commission and the 
public to focus more clearly on the discrete 
issues addressed by these proposed regula
tions. However, we do take official notice of 
and incorporate by reference herein, those 
portions of the records in Dockets Nos. 
RM79-3 and RM79-4, which contain com
ments on those issues which are affected by 
this proposal.
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proposal, and set forth the reasons for 
its conclusions as applied to contracts 
for natural gas dedicated to interstate 
commerce and existing intrastate con
tracts.
I I I .  SUMMARY OF PROPOSED COMMISSION

POLICY WITH RESPECT TO INDEFINITE
PRICE ESCALATOR CLAUSES

The Commission proposes the fol
lowing policy, interpretation of exist
ing regulations, and modifications of 
its existing regulations with respect to 
indefinite price escalator clauses:

A. Escalator Clauses in Interstate 
Contracts.

1. The Area Rate Clause.
In the case of contracts for the sale 

of natural gas which was committed or 
dedicated to interstate commerce on 
November 8, 1978, and to which the 
Natural Gas Act (NGA) remains appli
cable, § 154.93 of the Commission’s 
regulations permits interstate natural 
gas contracts to contain provisions, 
known as “area rate clauses”, which 
“permit a change in price to the appli
cable just and reasonable area ceiling 
rate which has been, or which may be, 
prescribed by the Commission for the 
quality of the gas involved.” 7 The 
Commission does not believe it to be a 
correct interpretation of such a clause, 
or the Commission’s regulation which 
makes such clauses permissible, to 
conclude that the purchaser by agree
ing to such clause thereby bound him
self to pay the maximum lawful prices 
prescribed by the NGPA. The Com
mission’s proposal provides, that par
ties may mutually agree to modify 
their contracts to permit collection of 
NGPA ceiling prices. An amendment 
to the contract or separate letter 
agreement must be entered into in 
order to provide the contractual au
thority to charge and collect the 
NGPA rates. (See Part C helow.)

2. Variant Clauses.
The Commission’s regulations under 

the Natural Gas Act make inoperative 
escalation clauses which differ from 
those specified in § 154.93. The Com
mission has accepted for filing con
tracts which contain “variant” escala
tor clauses which are broader in scope 
than the clauses described in § 154.93. 
Some of these clauses by their terms 
would permit collection of the NGPA 
rates. But in accepting these clauses, 
the Commission has generally made 
clear in its regulations and conditions 
to its certificates that such clauses 
have no effect under the NGA.

If a contract for the sale of natural 
gas which was committed or dedicated 
on November 8, 1978, and to which the 
NGA remains applicable contains such 
clauses and was accepted for filing, 
that clause will be given no greater 
effect than a clause permitted under 
18 CFR § 154.93(b-l), unless the pro-

’ 18 CFR 154.93.

ducer can show that the Commission 
has either specifically approved the 
variant clause or has specifically 
waived the provisions of § 154.93 which 
would make the broader application of 
the clause inoperative.

B. Escalator Clauses in Existing In
trastate Contracts.

1. Where Section 105(b)(l) is Appli
cable.

If section 105(b)(1) of the NGPA 8 is 
the highest applicable maximum 
lawful price applicable to a first sale of 
natural gas, then escalator clauses 
may increase the contract price in ac
cordance with the contract terms (as 
those terms were in effect on Novem
ber 9, 1978) but not to a level in excess 
of the new natural gas price prescribed 
under section 102 of the NGPA. The 
Commission intends to leave the inter
pretation of these clauses initially to 
the parties; however, a seller could 
subject himself to enforcement action 
by the Commission for violation of the 
NGPA, if an interpretation of an esca
lator clause is inconsistent with the 
terms of the clause.

2. Where Section 105(b)(1) is Inap
plicable.

If section 105(b)(1) does not apply to 
an existing intrastate contract or if a 
higher maximum lawful price is appli
cable under another provision of the 
NGPA, then the Commission intends 
that the interpretation of any intra
state contract and any escalator clause 
contained in such contract be left to 
the parties and to state law. However, 
the applicable maximum lawful price 
as prescribed by the applicable section 
of the NGPA may not be charged and 
collected without contractual authori
ty and, of course, may not be exceed
ed.

C. Contract Modification.
1. Interstate Contracts.
In the case of contracts for the sale 

of natural gas which was committed or 
dedicated on November 8, 1978, and to 
which the NGA remains applicable, 
the parties to the contract are free to 
modify their contracts to permit col
lection of any price so long as that 
price does not exceed the NGPA ceil
ing prices applicable to the subject 
natural gas. Neither the NGPA nor 
the Mobil-Sierra doctrine 9 preclude bi
lateral contract modification to permit 
collection of NGPA ceiling prices or 
interim or retroactive collections of 
such prices. Bilateral contractual 
modification must be evidenced by a 
contract amendment or separate letter 
agreement.

Passthrough of increased purchased 
gas costs which result from a modifica-

“Section 105(b)(1) applies to existing in
trastate contracts where the contract price 
on November 9, 1978, was less than $2.06 per 
MMBtu.

9 United Gas Pipeline Company v. Mobil 
Gas Service Corporation, 350 U.S. 332 
(1955), and FPC v. Sierra Pacific Power Co., 
350 U.S. 348(1955).

tion, in an arms length transaction, of 
a contract in order to permit collection 
of an NGPA rate will not be precluded 
under section 601(c)(2) of the NGPA 
unless fraud, abuse or similar grounds 
are found. Modifications of contracts 
which contain area rate or other esca
lator clauses in order to collect NGPA 
prices will not be challenged on the 
basis that such a modification is an 
abuse of the pipeline’s responsibilities 
to its customers.

A contract modification may in cer
tain circumstances be retroactive to 
December 1, 1978, may be the basis for 
collection of a rate under the Commis
sion’s blanket affidavit procedure 
under 18 CFR § 154.94(h), and may au
thorize collection of interim and retro
active collections under Part 273 of 
the Commission’s interim regulations.

2. Intrastate Contracts.
In the case of natural gas which is 

not committed or dedicated under the 
NGPA, the parties may effect bilateral 
modifications of existing contracts, so 
long as the new contract price does 
not exceed the applicable maximum 
lawful price. Of course, where section 
105(b)(1) is the applicable maximum 
lawful price and no higher price is ap
plicable under another section, the 
ceiling price cannot exceed the price 
according to the terms of the contract 
as they were in effect on November 9, 
1978, and no price increase can be ef
fected through contract modification.

IV. INTERSTATE SALES TRANSACTIONS

A. Requirement for Contractual Au
thorization in Interstate Transactions.

Both the Natural Gas Act and the 
NGPA recognize the necessity of con
tractual authorization to charge and 
collect a price for the sale 6f natural 
gas. As noted above, the NGPA pre
scribes ceiling prices for first sales of 
natural gas, while preserving contrac
tual rights of buyers to purchase gas 
at a price below the ceiling. As Con
gressman John D. Dingell stated, on 
behalf of the floor managers of the 
NGPA:

The rule set forth in section 101(b)(9) is 
that the legislation establishes ceiling 
prices. Contract prices may be lower than 
the federal maximum lawful price. In such 
cases the contractual arrangement between 
the parties continues to govern their rela
tionship, and is not superseded by the feder
al ceiling price.10

Similarly, the Mobile-Sierra doctrine 
under the Natural Gas Act holds that 
a utility may not unilaterally file a 
section 4 rate increase unless such in
crease is consistent with the terms of 
the applicable sales contract." That is, 
rate changes which are authorized by 
contractual provisions are permissible; 
those which are inconsistent are not.12

1095 Cong. Rec. 13117 (daily ed. October 
14, 1978).

“ See, note 9, supra at 9.
12 Richmond Power & Light v. FPC, 481 

F.2d 490 (1973). See Otter Tail Power v.
Footnotes continued on next page
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The first question the Commission 
must address with respect to existing 
contracts for first sales of natural gas 
to which the Natural Gas Act remains 
applicable is whether the escalator 
clauses in these contracts are effective 
to provide contractual authorization 
to collect the NGPA prices. In answer
ing this question, the Commission 
must interpret its own regulations and 
address the Congressional intent em
bodied in the provisions of the NGPA, 
and to the extent relevant, the pre
sumed intent of the parties who have 
contractually bound themselves to pay 
the ceiling prices.

B. The Area Rate Clause.
The Commission’s regulations make 

inoperative any provision in an inter
state contract which provides for a 
change in price which is not in the 
form described in the regulations.13 
One of the four permissible types of 
clauses, and the principal clause in 
question here, is the “area rate

Footnotes continued from last page 
FPC, 536 F.2d 240 (1976); Appalachian 
Power Co. v. FPC, 529 F.2d 342 (1976).

11 “§ 154.93 Rate schedule defined.
For the purpose of §§ 154.92 through 

154.101 ‘rate schedule’ shall mean the basic 
contract and all supplements or agreements 
amendatory thereof, effective and applica
ble on and after June 7, 1954, showing the* 
service to be provided and the rates and 
charges, terms, conditions, classifications, 
practices, rules and regulations affecting or 
relating to such rates or charges, applicable 
to the transportation of natural gas in inter
state commërce or the sale of natural gas in 
interstate commerce for resale subject to, 
the jurisdiction of the Commission: Pro
vided, That in contracts executed on or 
after April 3, 1961, for the sale or transpor
tation of natural gas subject to the jurisdic
tion of the Commission, any provision for a 
change of price other than the following 
provisions shall be inoperative and of no 
effect at law; the permissible provisions for 
a change in price are:

(a) Provisions that change a price in order 
to reimburse the seller for all or any part of 
the changes in production, severance, or 
gathering taxes levied upon the seller;

(b) Provisions that change a price to a spe
cific amount at a definite date;

(b-1) Provisions that permit a change in 
price to the applicable just and reasonable 
area ceiling rate which has been; or which 
may ̂  be, prescribed by the Commission for 
the quality of the gas involved; and

(cT Provisions that, once in five-year con
tract periods during which there is no provi
sion for a change in price to a specific 
amount (paragraph (b) of this section), 
change a price at a definite date by a price- 
redetermination based upon and not higher 
than a producer rate or ' producer rates 
which are subject to the jurisdiction of the 
Commission, are not in issue in suspension 
or certificate proceedings, and, are in the 
area of the price in question: Provided fur
ther, That any contract executed on or after 
April 2, 1962, containing price-changing pro
visions other than the permissible provi
sions set forth in the proviso next above 
shall be rejected. [Order 242, 27 FR 1357, 
Feb. 14, 1962, as amended by Order 329, 31 
FR 15486, Dec. 8, 19661”

clause.” This clause permits a change 
in price “to the applicable just and 
reasonable area ceiling rate which has 
been, or which may be, prescribed by 
the Commission for the quality of gas 
involved * *

Congress, in enacting the NGPA, 
was aware of this provision of the 
Commission’s regulations, and specifi
cally preserved its applicability. The 
Statement of Managers explains:

This section of the conference agreement 
[relating to indefinite price escalator 
clauses] is not intended to apply to inter
state contracts in existence as of the date of 
enactment. Such contracts are currently 
subject to regulation by the Commission 
pursuant to the Natural Gas Act. Commis
sion regulations bar the use of indefinite 
price escalator clauses in interstate sales.14

Senator Henry M. Jackson, Senate 
floor manager of the NGPA, stated, in 
referring to indefinite pricing provi
sions, “However, operation of those 
clauses is prohibited by current Com
mission regulations. There is no intent 
to change or otherwise modify that 
prohibition. ”1S

The area rate clause by its terms 
permits price increases only to the 
“applicable just and reasonable area 
rate . . . prescribed by the Commis
sion.” The NGPA rates are not rates 
described in this clause. They are area 
rates prescribed by the Commission 
using the cost-based methodology de
veloped in the area rate cases under 
the Natural Gas Act.13 Moreover, they 
are not rates prescribed by the Com
mission. Rather, they are prescribed 
by Congress. The Commission has not 
prescribed, and under the Natural Gas 
Act probably could not prescribe, the 
NGPA rates.

The examination of the develop
ment of the area rate clause (which 
appears in Part C below)17 provides no 
more basis for concluding that the 
clause authorizes collection of the 
NGPA rates than does examination of 
the text. The Commission, both at the 
time of promulgation of the area rate 
clause in 1966, and in its application of 
the clause thereafter, has consistently 
refused to permit its use to collect 
rates other than the cost-based area 
(and later national) rates. No other 
rates, even just and reasonable special 
relief rates, have ever been authorized 
to be collected under the clause.

The text of the area rate clause does 
not require purchasers to pay the leg
islatively established NGPA rates. The 
history of the development and appli
cation of the area rate clause demon
strates that the FPC intended to limit

_ 14 Statement of Managers at 83.
15 95 Cong. Rec. § 15021 (daily ed. Septem

ber 13, 1978).
16Area Rate Proceeding, et aL (Permian 

decision), 34 FPC 159 (1965); remanded, 
Shelly Oil, et a l  v. FPC, 375 F.2d 6 (10th Cir. 
1967), aff’d, 390 U.S. 747 (1968).

"See discussion, pp. 19-27, infra.

the application of these clauses to na
tional or area rates prescribed by the 
Commission. Nevertheless, a number 
of parties have asked the Commission 
to disregard the plain text of its regu
lations and the consistent interpreta
tion of them, and hold that the area 
rate clause requires a purchaser, over 
his objections, to pay the NGPA rates. 
The Commission concludes that the 
Congressional intent embodied in the 
NGPA requires that the Commission 
interpret its regulations according to 
their plain meaning.

First, section 101(b)(9) of the NGPA, 
the Statement of Managers, and the 
managers’ floor statements all make 
unmistakably clear that the NGPA 
does not require any purchaser to pay 
the ceiling prices established by the 
statute. The establishment of these 
ceiling prices is intended to constrain 
prices charged by sellers and not to 
force up prices paid by buyers.

Second, the NGPA is intended to 
provide a transition from a bimodal, 
partially regulated gas market to a 
single national market where prices 
will be largely determined by negotia
tion between buyer and seller. The 
statute’s relatively high, and rapidly 
escalating, ceiling prices serve the 
function of imposing an upper limit on 
negotiated prices, leaving the market 
free to operate within the ceiling 
prices. An interpretation of the area 
rate clause which would require an un
willing buyer to pay the NGPA rates 
would not permit operation of the 
market within the ceiling prices.18

C. Development of the Area Rate 
Clause.

In 1961, the Federal Power Commis
sion issued Order No. 232 19 which held 
that certain contractual clauses pro
viding for adjustments in the price of 
natural gas, which it termed "indefi
nite price escalation clauses,” were 
contrary to public policy and were, ac
cordingly, void.20

18 The anomaly of such a result as well as 
a measure of the impact of such a result can 
be seen in the example of flowing gas from 
a well commenced before 1973. The Novem
ber 1978 rate under Opinion 770-A is, in 
most cases, No. 29. If such a well qualifies as 
a stripper well under section 108, the De
cember 1978 price is $2.224, a 666 percent in
crease. The estimated ceiling price in mid- 
1985 (using a 6 percent inflation rate) is 
$4.15, over a 1000 percent increase. See Eco
nomic Analysis of H.R. 5289, Natural Gas 
Policy Act of 1978, prepared by the Staff of 
the Subcommittee on Energy and Power, 
Committee on Interstate and Foreign Com
merce, House of Representatives, dated Oc
tober 13, 1978.

»*25 FPC 379 (1961).
80 25 FPC 379, 380 (1961). The Commission 

defined the therms “definite escalation 
clause,” and "indefinite escalation clause,” 
and provided that the former were permissi
ble, while the latter should be prescribed. It 
defined a definite escalation clause as:

... . any provision in ah independent pro
ducer’s contract for the sale of natural 

Footnotes continued on next page
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In an order issued the same day, The 

Pure Oil Company,21 the Commission 
amplified on its rationale for making 
these clauses inoperative. In referring 
to a particular type of indefinite escala
tor provision, the three-party favored 
nation clause, the Commission stated 
that these clauses were offensive be
cause:

There need be no economic or other sub
stantial justification for the increase . . .  In 
our view, such an artificial ground for a 
propsoed increase, operating in such a me
chanical and arbitrary manner, and lacking 
any substantial relationship to the factors 
which bear on the value of gas or on a de
termination of a reasonable level of rates 
for it, does not constitute a proper basis for 
filing proposed increased rates or a suffi
cient justification for our giving effect to 
such a filing.“

In Order No. 232-A,23 issued four 
weeks later, the FPC amended § 154.93 
of its regulations so as to eliminate the 
distinction between definite and in
definite escaltors. Rather than bar in
definite escalators, the amended rule 
enumerated particular types of escala
tor provisions which would be permis
sible. The permissible clauses included 
those types of provisions which had 
earlier been defined as definite escala
tion provisions, as well as provisions 
that would permit price redetermina
tion once every five years to “in-line” 
rates—that is, to rates:

. . . based upon a n d  n o t  h ig h e r  th a n  a pro
ducer rate or porducer rates which are sub
ject to the jurisdiction of the Commission, 
are not in issue in suspension or certificate 
proceedings, and, are in the area of the 
price in question. (Emphasis added).

The next FPC pronouncement con
cerning price escalator provisions 
came with Order No. 242, issued in 
1962.25 The Commission’s views con
cerning the desirability of permitting 
the operation of indefinite escalator 
provisions had not changed. Neither 
had its rationale. The FPC referred to 
these provisions as “incompatible with

Footnotes continued from last page 
gas . . . which sets forth the price to be 
paid for natural gas delivered thereunder in 
terms of a specific price per unit including, 
in addition to the initial price, any increases 
therein by specific amounts at definite 
future dates, or in any provision which 
changes the specific price in order to reim
burse the seller for all or any part of the 
changes in production, severence, or gather
ing taxes levied upon the seller, [footnote 
omitted]

Indefinite escalation clauses were defined 
as “any provision other than a definite esca
lation clause . . . under which the price in a 
contract for the sale or transportation of 
natural gas by an independent producer . . .

2125 FPC 383 (1961).
22 Id. at 389.
“ 25 FPC 609 (1961).
24 25 FPC at 610. Order 232-A was upheld 

in P a n  A m e r ic a n  C o r p o r a tio n  v. F ed era l  
P o w er  C o m m iss io n , 352 F.2d 241, 244 (10th 
Cir. 1965).

2527 FPC 339 (1962). Order No. 242 was re
versed by the Tenth Circuit, 317 F. 2d 796 
(10th Cir. 1963). The Supreme Court, how-

a scheme of effective rate regula
tion,”26 and stated:

We held in the P u re  O il case that indefi
nite escalation clauses are contrary to the 
public interest and restated this conclusion 
in Order No. 232-A. Increases in producer 
prices, triggered by indefinite escalation 
clauses, have resulted in a flood of almost si
multaneous filings. T h ese  f i l in g s  b e a r  n o  a p 
p a r e n t  r e la t io n s h ip  to  th e  e c o n o m ic  re q u ire 
m e n ts  o f  th e  p r o d u c e r s  w h o  f i l e  th em . T he  
N a tu r a l  G a s  A c t  c o n te m p la te s  th a t  p r ic e s , to  
b e  j u s t  a n d  re a so n a b le , be r e la te d  to  e c o n o m 
ic  n eeds. ( E m p h a s is  a d d e d ) .27

The FPC shifted its approach 
toward escalation provisions in Order 
No. 242. Previously, such clauses were 
merely held inoperative. Order No. 242 
provided that such clauses would, in 
addition to being inoperative, also be 
grounds for rejection of the contract 
in which they were included. Section 
154.93 was amended accordingly.

The Orders discussed above involved 
types of escalation provisions which 
antedated the FPC’s area rate policy. 
Order No. 329, issued in 1966,28 howev
er, dealt directly with the so-called 
“area rate clause”. In the notice of 
proposed rulemaking which preceded 
Order No. 329,29 the Commission had 
proposed an addition to the permissi
ble types of escalation provisions. The 
Commission stated:

Another type of contractual provision 
which has come into use provided in effect, 
for an additional price increase up to the 
just and reasonable rate which may be pre
scribed in an area rate proceeding. It ap
pears that such a price provision for a 
change to an, as yet, undetermined area 
rate should be permitted and that a general 
rule should be issued to advise buyers and 
sellers that such provisions are permissi
ble.30

Comments filed in response to this 
notice by Phillips Petroleum Company 
and the FPC’s response thereto pro
vide ¿onsiderable insight into the 
FPC’s purpose. Phillips’ comments 
argued that the proposed amendment 
was restrictive in limiting the permissi
ble provisions to permit an increase 
only to the just and reasonable area 
rate. Phillips stated:

The proposed amendment would limit 
such contract provisions to permit rate in
creases to just and reasonable rates deter
mined in area rate proceedings. This restric
tion seems to indicate that just and reason
able rates may be determined only in area 
rate proceedings.31

Phillips argued that, in view of the 
provisions for special relief cdntained 
in the FPC’s area rate opinions, the 
proposed rule should be expanded to

ever, upheld the FPC in F e d e r a l P o w e r  
C o m m is s io n  v. T exaco , In c ., 377 U.S. 33 
(1964).

26 Id . at 340.
27 Id .
28 36 FPC 925 (1966).
2931 FR 1316 (1966).
30 Id .
31 Phillips’ Comments filed in F.P.C. Docket 

No. R-298, at 5.

permit an increase to any special relief 
rate, as well as an area rate. The tex
tual amendment proposed by Phillips, 
however, was much broader in scope 
than its argument might suggest. Phil
lips proposed an amendment to the 
rule which would have permitted con
tractual provisions which “permit a 
change to the just and reasonable rate 
prescribed, or which may be pre
scribed, for the sale of gas in ques
tion.” 32 Phillips’ position was that a 
clause which allowed an increase to 
any just and reasonable rate, whether 
or not the rate was determined in an 
area rate proceeding, should be per
mitted.

The Commission explicitly relected 
this argument, and adopted the rule 
without Phillips’ proposed amend
ment. in  doing so, it stated, “we see no 
need to further liberalize the pricing 
provisions permitted in proposed con
tracts beyond the scope of the pro
posed rule.” 33 The Commission’s 
action in limiting the scope of permis
sible clauses to just and reasonable 
area rates prescribed by the Commis
sion was consistent both with its prior 
policies, and its future practice.34

In 1974, the FPC moved from the 
area rate method of regulating pro
ducers’ prices to a nationwide rate 
scheme. The rate-setting methodology 
employed in Opinion Nos. 699 and 770 
was, however, an average cost method
ology as was used in the various area 
rate opinions. While the Commission 
did not, in either of the national rate 
opinions, explicitly hold that the set
ting of the national rates triggered 
area rate clauses, it did so hold implic
itly, by accepting rate increase filings 
based on area rate clauses up to the 
Opinion Nos. 699 and 770 ceilings. 
This action cannot be interpreted as a 
change in the Commission’s view 
toward the sQope of area rate clauses, 
however. The methodology adopted in 
Opinion No. 699 was similar to the 
cost-based method of setting area 
rates. Accordingly, the Commission’s 
action in permitting the national rates 
to trigger area rate clauses was con
sistent with its past expressions of 
policy. That is, area rate clauses were 
permitted in Order No. 329 because 
the resulting rates were arrived at

32 Id . at 5, 6.
“ 36 FPC 925, 926 (1966).
“ See discussion, su p ra . The Commission 

has always required an explicit contractual 
amendment authorizing collection before it 
permits a special relief rate to go into effect. 
This practice evidences the Commission’s 
view that an area rate clause did not permit 
escalation to a n y  just and reasonable rate 
whatever. Upon adopting the area rate 
method of producer ratemaking, the Com
mission again changed its procedural ap
proach to impermissible clauses. It had for
merly rejected these clauses, as provided in 
Order No. 242. Thereafter, the FPC began 
granting waivers of §154.93 for filing pur
poses only and conditioning certificates so 
as to render clauses not permitted by the 
rule inoperative.
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using the same cost-based ratemaking 
methodology as was used in the area 
rates. Indeed, the national rate and its 
cost-based methodology were specifi
cally designed to replace the area 
rates. For the same reason, the FPC’s 
actions in Opinion Nos. 742 and 742-A, 
in which it held that an area rate 
clause provided contractual authoriza
tion for collection of the small produc
er ceiling rate,38 was in line with prior 
FPC practice.

In summation then, the review of 
FPC practice and precedent reveals 
that the Commission first outlawed all 
indefinite escalator clauses. The broad 
initial prohibition was progressively 
relaxed, first to permit price redeter
minations every five years to collect 
“in-line prices,” second, to permit col
lection of area rates which the Com
mission prescribed using the cost- 
based Permian methodology, and, 
third, to permit collection of natural 
rates which were substituted for the 
area rates, but which used essentially 
the same methodology. The Commis
sion has never regarded the area rate 
clause as constituting contractual au
thorization to charge a just and rea
sonable rate not established in an area 
or national rate proceedings.

D. Other Arguments Presented to the 
Commission.

In addition to the other arguments 
stated above, the Commission takes 
note of the fact that the New York 
Public Service Commission has sug
gested in its written comments in the 
previous proceedings on this issue that 
interpretation of area rate clauses36 
and other contractual provisions turns 
on “the specific language of the con
tract rather than any inchoate inten
tion of the parties.” 37 This standard of 
interpretation has also been suggested 
by UGI Corporation in its comments 
at page 3.38 It has long been held that 
the plain meaning of the words must 
be applied in interpreting contracts.39

36 S ee  Opinion No. 742, issued August 28, 
1975 in Docket No. R-393, mimeo p. 10; 
Opinion No. 742-A, issued July 27, 1976 in 
Docket No. R-393, mimeo p. 12. The small 
producer rates were formulated after the 
Commission found that exploration and de
velopment costs for small were higher than 
those for large producers. See, Opinion No. 
742 at mimeo pp. 3-6; and Opinion No. 742- 
A at mimeo pp. 5-8.

36 For purposes of this discussion, it is as
sumed that the clause being interpreted is 
permissible under 18 CFR 154.93. See dis
cussion, in fra , concerning variant clauses.

37 Comments of the Public Service Com
mission of the State of New York on “In
definite Price Escalator Clauses” at 2; filed 
in Docket No. RM79-3 on January 18, 1979 
(hereinafter New York Comments).

38 Citing C h e m ic a l C o n s tr . C orp . v. C o n t i 
n e n ta l  E n ’gr, L td ., 407 F.2d 989 (5th Cir. 
1969).

39 S ee  F id e l i ty  a n d  C a s u a lty  C o m p a n y  o f  
N e w  Y o rk  v. L o tt , 273 F.2d 500, 502 (5th Cir. 
1960), where the court stated, “Iwlhere the 
terms of a written contract are clear and un-
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Applying this rule would only further 
support the position that a permissible 
area rate clause does not by its own 
terms supply contractual authoriza
tion for collection of NGPA maximum 
lawful prices.40

An argument has also been made 
that the NGPA prices are “prescribed 
by the Commission” as required by 
§ 154.93(b-l), and accordingly, area 
rate clauses are triggered by the mere 
act of quarterly publication of the in
flation-adjusted NGPA rates.41 Certain 
Indicated Producers state:

ttJhe methodology by which the Commis
sion establishes rates has changed, with 
Congress providing a more exact statutory 
method under the NGPA than the previous
ly established method under the Natural 
Gas Act by which such rates shall be set. 
However, section 101(b)(6) makes clear that 
it is incumbent upon the Commission to pre
scribe such rates.42

Section 101(b)(6) provides:
The Commission shall—
(a) not later than 5 days before the begin

ning of any month, c o m p u te  and m a k e  
a v a ila b le '  the maximum lawful prices p r e 
s c r ib e d  u n d e r  th is  t i t l e  for such month and 
the monthly equivalent of the annual infla
tion adjustment factor such month, and

(b) as soon as possible thereafter, publish 
such maximum lawful prices and such 
factor for such month in the Federal Regis
ter. (Emphasis added).

Thus, the argument goes, the act of 
computation and publication required 
by section 101(b)(6) is equivalent to 
prescribing a just and reasonable price 
within the meaning of an area rate 
clause.

This argument is without merit.. The 
NGPA itself recognizes the distinction 
between “computing,” “making availa
ble,” and “publishing” on the one 
hand, and “prescribing” on the other. 
Section 101(b)(6) requires the FERC 
to "compute” and “publish” the maxi
mum lawful prices “prescribed under 
this title.” The statute clearly recog
nizes that the Congress had performed 
the function of prescribing maximum 
lawful prices. In addition, it must be 
noted that the Congress took care to 
use particular language when it de
sired to give this Commission the au
thority to prescribe rates. There are 
specific provisions which grant the 
Commission the authority to “pre
scribe” rates higher than the Congres- 
sionally mandated ceiling prices.43

ambiguous they alone are looked to ascer
tain their meaning.” S ee  a lso , H e n r ie t ta  
M ills  v. C o m m is s io n e r  o f  I n te r n a l  R e ve n u e ,  
52 F. 2d 931, 934 (4th Cir. 1931).

40 See, earlier discussion at pp .-----.
41 See comments of Indicated Producers at 

4.
42 Id.
43NGPA sections 104(b)(2), 106(c), 107(b) 

and 109(b)(2). Indicated Producers state in 
their comments at page 5 that the Commis
sion is “authorized” to compute and publish 
the NGPA prices. The statute, however, re-

E. Variant Escalator Provisions in 
Interstate Contracts.

As is noted above, and as is recog
nized in the legislative history of the 
NGPA, the Commission has for many 
years regulated the use of price escala
tor clauses in interstate contracts. 
While § 154.93 provides that contracts 
containing impermissible clauses will 
be rejected, the FPC adopted the prac
tice of waiving § 154.93, and accepting 
such contracts for filing.44 The waiver 
is only partial, however, in that it is 
granted “to permit the filing of the 
contract which contains impermissible 
pricing provisions” in order to avoid 
the necessity of rejecting the contracts 
and requiring refiling after expunging 
the offensive language. The Commis
sion accomplished the same purpose 
by certificate condition. The waiver is 
conditioned to provide that no rate in
crease based on an impermissible pro
vision will be permitted.

As we discussed above, the NGPA 
has not disturbed the Commission’s 
regulation of escalation provisions in 
interstate contracts for so long as the 
NGA remains applicable to the sale. 
The Commission remains free to hold 
certain clauses impermissible, to grant 
waiver of and to interpret its regula
tions, and to condition certificates. 
Clauses which are impermissible 
under§ 154.93, then, remain impermis
sible. The partial waivers which we 
have granted for filing purposes only, 
remain effective, and of course, the 
waiver remains partial.

Thus, a clause which has been ac
cepted for filing, and which by its 
terms permits the collection of rates 
prescribed by legislation will not be ef
fective for rate purposes, unless the 
Commission has specifically approved 
the clause for all purposes, or has 
granted a full waiver of § 154.93. We 
have held above that clauses which 
are permissible under §154.93(b-l) do 
not supply contractual authorization

q u ire s  that we do so. The section 101(b)(6) 
direction to compute and publish the NGPA 
prices assigns to the Commission a function 
which is clearly ministerial and permits no 
exercise of discretion by the Commission. In 
no sense does the Commission prescribe the 
maximum lawful prices.

44 The Commission grants such waiver by 
including the following language in orders 
issuing certificates:

Section 154.93 of the Regulations is 
hereby w a iv e d  to  p e r m it  th e  f i l i n g  o f  th e  
c o n tr a c t  w h ic h  c o n ta in s  im p e r m is s ib le  p r ic 
in g  p r o v i s io n s  [The prohibited sections of 
the contract are here frequently identified 
and their nature alluded to]. Applicant is 
advised that the granting of such waiver 
does not constitute approval of such provi
sions and a n y  ra te  in c r e a s e  b a se d  on  such 
p r ic in g  p r o v i s io n s  o f  S e c tio n  154 .93  o f  the  
C o m m is s io n ’s  R e g u la tio n s  i s  su b je c t  to  re
je c t io n .

This policy was adopted so as to permit 
parties to file contracts without negotiating 
amendments .to expunge the offending 
clause from their contracts.
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for the collection of NGPA prices. A 
fortiori, then, those clauses which 
have been and still are impermissible 
do not operate to provide any addi
tional contractual authority.

Nor do we believe that the NGPA 
triggers the variation of the area rate 
clause which refers to the “FPC or 
any successor governmental authori
ty’' and which New York has described 
as a typical clause.4* It has been sug
gested that the Congress is a “succes
sor governmental authority.” We dis
agree. This Commission and the FPC 
are, in fact, creatures of the Congress, 
and fulfill only those functions which 
the Congress assigns to-* them. The 
term “successor” 46 generally denotes a 
demise of the original entity which is 
then replaced by another. The FPC, it 
is true, has been abolished. However, 
it was replaced by the FERC, not by 
Congress. Furthermore, as New York 
has stated,47 the prevalence of provi
sions, such as deregulation clauses, 
which refer specifically to Congres
sional action, would suggest that any 
contract which does not make such an 
explicit reference cannot be viewed as 
evincing the party’s intention to pay 
Congressionally-set prices.48

F. Modification of Existing Inter
state Contracts.

45 See the Comments of the New York 
Public Service Commission filed in this 
docket, at page 3. The clause described as 
typical provides:

It is agreed that if the Federal Power 
Commission, or any successor governmental 
authority having jurisdiction in the prem
ises covered by this agreement prescribes or 
approves a ceiling rate of general applica
tion to the area in which this sale is located 
by hearing, rulemaking or Commission-ap
proved settlement in a proceeding instituted 
in accordance with Sections 4, 5, 6, 16 or any 
other section of the Natural Gas Act, or any 
successor statutory authority, which ex
ceeds the price otherwise herein provided to 
be paid, then the price to be paid by Buyer 
to Seller hereunder shall be such higher 
rate effective as of the date such rate is pre
scribed or approved by the Commission. It is 
recognized that the provisions of this Sec
tion 8(a), Subsection (ii), may be activated 
at any time and from time to time as higher 
ceiling rates are determined in the manner 
set out herein, and it is the intent of the 
parties that any and all of such higher rates 
shall activate the provisions of this Section 
8(a), Subsection (ii).

KSee, Black’s Law Dictionary, Revised 
Fourth Edition (1968) at p. 1600. “One that 
succeeds or follows: one who takes the place 
that another has left, and sustains the like 
part or character; one who takes the place 
of another by succession.

47 New York Comments at 4.
“ Section 154.93 does not permit the filing 

of contracts which contain variant clauses 
unless the Commission grants a waiver of 
§154.93. (See discussion, supra:) Further
more, it appears that in the particular 
clause quoted, reference to a successor au
thority was intended to refer to an adminis
trative agency which set rates “by hearing, 
rulemaking or Commission-approved settle
ment.” (Emphasis added.)

Although existing area rate clauses 
do not provide authorization to collect 
NGPA prices, there is no impediment 
undet the NGPA to the parties’ re-ne
gotiating or amending their interstate 
contracts explicitly to provide for the 
collection of an applicable maximum 
lawful price. If the well or wells in 
question are otherwise eligible for a 
maximum lawful price, these modifica
tions would operate as contractual au
thorization. The amendments should 
be filed with the Commission as sup
plements to the applicable producer 
rate schedule.

Because the Commission’s position 
on escalator clauses will be enunciated 
after the effective date of the NGPA, 
we believe out of fairness to the par
ties to contracts containing these 
clauses that any contract modification 
made in response to this order may 
provide that the amendment is effec
tive so as to permit the collection of 
NGPA prices retroactively to Decem
ber 1, 1978.49 Any contract authority 
for such retroactive collection must be 
embodied in the contract modification. 
Likewise, if a contract amendment per
mits interim collection of a maximum 
lawful price, then it will be permitted 
to so operate.

Another matter which the Commis
sion must address is the question of to 
what extent a pipeline may pass on its 
increased costs which are attributable 
to such contract modifications. Sec
tion 602(c)(1) of the NGPA provides 
that the FERC may not deny an inter
state pipeline recovery of purchased 
gas costs if the amount paid for the 
gas is deemed to be just and reason
able, except by reason of fraud, abuse 
or similar grounds. Maximum lawful 
prices are deemed to be just and rea
sonable. Passthrough of increased gas 
purchase costs resulting from contract 
modification to a price not in excess of 
the ceiling price is, therefore, permissi
ble in the absence of fraud, abuse or 
similar grounds.

Questions have arisen as to whether 
passthrough of cost increases resulting 
from contractual modifications to col
lect the NGPA prices may be pre
cluded on the basis of fraud, abuse or 
similar grounds. The question of what 
constitutes “fraud, abuse or similar 
grounds” is not one which the Com
mission is prepared to give a definitive 
answer to at this time. However, the 
Commission is prepared to conclude 
that if an interstate pipeline is a party 
to a contract containing an area rate 
or similar escalation clause, the parties 
may negotiate a contract modification 
to collect the NGPA prices. The Com
mission proposes not to preclude the

49 In Southern Natural Gas Company v. 
F.P.C., 361 F. 2d 70 (D.C. Cir. 1966), the 
court upheld, in a per curiam  opinion, a rate 
filing based upon a bilateral contract modi
fication made after the Initial rate filing.

passthrough of prices paid pursuant to 
such modifications negotiated in an 
arm-length transaction on the grounds 
that such modifications are an abuse 
of the pipeline’s responsibilities to its 
customers.

These contract amendments may 
provide for collection of a specific 
maximum lawful price, or they may 
permit collection of the highest appli
cable maximum lawful price under the 
NGPA. To the extent that the amend
ment permits collection of the highest 
applicable price and to the extent that 
these prices are adjusted for inflation, 
such an amendment could be charac
terized as a price escalation provision. 
Section 154.93 governs escalation pro
visions in interstate contracts. Accord
ingly, we propose to amend J  154.93 to 
permit the filing and operation of con
tracts containing so-called “NGPA es
calation clauses.” 80

We also propose to amend the rules 
adopted in Orders No. 15 and 15-A,51 
concerning blanket affidavit filings 
and protest procedure. Order No. 15 
prescribed a blanket affidavit to be 
filed to permit collection of NGPA 
prices and adjustment. Order No. 15-A 
stated explicitly that such affidavits 
must be supported by contractual au
thorization, and prescribed a protest 
procedure in which any person could 
raise the issue of lack of the requisite 
contractual basis. The integrity of this 
procedure should be maintained. If 
after protest or upon Commission 
review it is determined that an affida
vit is not supported by contractual au
thorization, the Commission may 
reject the affidavit. However, blanket 
affidavits encompassing more than 
one contract would only be rejected 
with respect to those prices which are 
charged or collected without the req
uisite contractual authorization.

We have received inquiries concern
ing the one cent per quarter escalation 
provision prescribed in Opinion No. 
770-A. More particularly, if a seller 
does not have contractual authority to 
collect NGPA prices, may he collect 
the 770-A prices as adjusted each 
quarter? It is our intention that the 

.blanket affidavit authorize collection 
of any contractually authorized price 
which is at or below the applicable 
maximum lawful price. We believe 
that an area rate clause does provide 
contractual authorization for the 
quarterly escalation. Accordingly, sell
ers who would under the proposal be 
foreclosed from collecting NGPA 
prices could, if their contracts permit, 
continue. to collect the Opinion No. 
770-A price as adjusted. Our final rule 
will make any necessary changes in 
our regulations in this respect.

“ See discussion, infra, concerning con
forming amendments.

51 Issued in Docket No. RM79-12 on No
vember 17, 1978, and December 28, 1978, re
spectively.
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V. INTRASTATE CONTRACTS

Both the statute itself and the legis
lative history of the NGPA provide 
some guidance concerning the oper
ation of indefinite price escalator 
clauses in existing intrastate con
tracts.52 Section 105(b)(3) addresses 
the question directly. Section 
105(b)(3)(B) defines the term “indefi
nite price escalator clause,” 63 and sec
tion 105(b)(3)(A) contains a limitation 
on the operation of such clauses after 
January 1, 1985. Questions have been 
raised, however, concerning other limi
tations on the operation of these 
clauses in existing intrastate contracts. 
In those cases where section 105(b)(1) 
is the applicable ceiling price, that is, 
where the contract price on date of en
actment did not exceed the new natu
ral gas price, and where no higher ceil
ing price under another section is ap
plicable, indefinite price escalator 
clauses may be given effect according 
to their terms, so long as the resulting 
increase does not result in a price in 
excess of the new natural gas price. Of 
course, the price increase may exceed 
the new natural gas price in the event 
a well qualifies for a higher price such 
as the stripper gas price under section 
108 of the NGPA.

The legislative history further pro
vides that such clauses in intrastate 
contracts are not triggered by the 
“mere enactment” of the NGPA, but 
that actual sales at the NGPA prices 
will trigger such clauses.54 The State
ment of Managers does not define “in
definite price escalator clause” but 
presumably the reference is to the 
term as defined in section 
105(b)(3)(B).

If section 105(b)(1) of the NGPA is 
the applicable maximum lawful price 
and no higher ceiling price applies, 
then escalator clauses may increase 
the contract price in accordance with 
the contract terms (as in effect on No
vember 9, 1978) but not to a level in 
excess of the new natural gas price 
under section 102 of the NGPA. The 
section 102 price limitation would not 
apply to a well or wells which are eligi
ble for a higher NGPA price. In this

“ The Statement of Managers (p. 82) ex
plains the effect of section 105(B)(1) in the 
following terms: . . .  the price under the 
contract may escalate through the oper
ation of both fixed price escalator clauses 
and indefinite price escalator clauses in ex
istence as of the date of enactment, but the 
price may not exceed the new gas price.

“ The text of the definition appears in 
note 3. See also, section 313 of the NGPA.

MAt page 83 of the Statement of Manag
ers the following statement appears: The 
conferees do not intend that the mere estab
lishment of the ceiling prices under the 
NGPA shall trigger indefinite price escala-; 
tor clauses in existing intrastate contracts. 
Once natural gas is sold pursuant to the 
ceiling prices under this act, such clauses 
would be activated as limited by this sec
tion.

regard, we point out that, consistent 
with our proposal regarding area rate 
clauses, an FPC clause which is 
worded in the same fashion as a per
missible area rate clause would not 
provide contractual authorization to 
charge and collect NGPA prices. A 
clause in an existing intrastate con
tract which by its terms is triggered by 
Congressional action would, however, 
in our opinion, provide such authoriza
tion Inasmuch as intrastate contracts 
are not subject to any rate change 
filing requirements or protest proce
dures, the Commission will leave the 
interpretation of these clauses initially 
to the parties; however, under our pro
posal, a seller violates the NGPA, and 
subjects himself to subsequent en
forcement action, if an interpretation 
of an escalator clause is inconsistent 
with the terms of the clause.

In the case of gas which is not com
mitted or dedicated on November 8, 
1978, the parties may effect bilateral 
modifications of existing contracts, so 
long as the new contract price does 
not exceed the applicable maximum 
lawful price. In other words, the par
ties may amend their contracts to col
lect prices determined under sections 
102, 103, 107, and 108, to make interim 
collections under Part 273 of the Com
mission’s interim regulations, or to col
lect the monthly escalation provided 
in section 105(b)(2). Of course, where 
section 105(b)(1) is the highest appli
cable maximum lawful price, the price 
charged for deliveries of gas cannot 
exceed the price under the terms of 
the contract as such contract was in 
effect on November 9, 1978, and thus 
such terms may not be modified by 
contractual amendment to collect a 
higher price under section 105(b)(1). 
Intrastate contracts may be amended 
to permit collection of a higher maxi
mum lawful price than that estab
lished under section 105(b)(1) if the 
natural gas sold under that contract is 
determined to be eligible for a higher 
maximum lawful price.
VI. EXPLANATION OF AMENDMENTS TO THE 

S REGULATIONS

As noted above, the action we are 
proposing today concerning price esca
lation clauses would require us to 
amend 18 CFR 270.205, as well as cer
tain other regulations. An explanation 
of the amendments follows.

A. Section 270.205 would be amended 
as set forth below. The title of the sec
tion is changed to “Contractual au
thorization to collect NGPA rates.” 
The new rule is divided into three 
paragraphs. Proposed § 270.205(a), ap
plicable to existing interstate con
tracts, provides that price escalator 
provisions in existing intrastate con
tracts, be they permissible or imper
missible, will not permit the collection 
of NGPA prices. With respect to per

missible clauses, we hold that they do 
not, by their terms, apply to such 
prices. Impermissible clauses are given 
no effect unless the Commission has 
expressly waived the provisions of 
§ 154.93.

Section 270.205(b), “Existing intra
state contracts,” would provide that 
price escalator clauses may operate ac
cording to their terms, provided that 
they do not have the effect of allowing 
the collection of a price in excess of 
the applicable ceiling price. The ra
tionale for this rule is more fully de
scribed above. Section 270.205(c), enti
tled “Modification of existing con
tracts,” would provide that parties 
may amend their contracts to provide 
specific authorization, to collect appli
cable NGPA prices. The section would 
also reflect the rule applicable to a 
first sale of natural gas where the 
highest applicable maximum lawful 
price is established under section 
105(b)(1) of the NGPA.

B. Section 154.93. As indicated 
above, we would amend § 154.93 to pro
vide that a clause in interstate con
tracts which permits collection of any 
applicable maximum lawful price, or 
of the highest maximum lawful price 
under the NGPA, will be accepted for 
filing and will be permitted to operate 
according to its terms. This amend
ment is necessary to give effect to our 
policy concerning contract modifica
tions. Thus, we would add a new 
§ 154.93(d) to our existing regulations.

Ç. Section 154.94(h) iOrder No. 15, 
15-A Procedures1. Revision of our 
blanket affidavit and protest proce
dures provided for in Orders 15 and 
15-A would be necessary. We stated in 
Order 15-A that the filing of a blanket 
affidavit does pot permit the collec
tion of a maximum lawful price which 
is not contractually authorized. We 
emphasize that blanket affidavits filed 
solely on the basis of an area rate 
clause are not supported by the requi
site contractual authority. In the 
event collections have been made 
based on affidavits which are not sup
ported by contractual authorization* 
the Commission would permit parties 
to those transactions to file contract 
amendments on or before May 1, 1979. 
If amendments are not filed, the Com
mission would require any revenues 
collected in the absence of contract 
authorization to be refunded. In order 
to implement these requirements we 
would amend § 154.94(h)(4) to add a 
requirement that the contractual pro
visions authorizing the rates to be 
charged under the blanket affidavit be 
filed contemporaneously with the 
filing of the blanket affidavit. Howev
er,. for any blanket affidavit filed 
before April 1, 1979, we would permit 
such contractual provisions to be filed 
on or before May 1, 1979. These con
tractual provisions may provide an efr
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fective date coincident with the effec
tive date of the blanket affidavit 
which it supports.

We also propose to amend 
§ 154.94(h)(8) to provide that protests 
in the case of affidavits filed prior to 
April 1, 1979, may be filed within 
thirty days of the filing of the con
tractual authorization.

VII. pr o c e d u r es

The Commission heretofore has Con
sidered the matters raised in connec
tion with price escalator clauses in two 
different rulemaking proceedings—one 
relating to the Commission’s interim 
regulations implementing the NGPA, 
and the other relating to filing re
quirements, contractual authorization, 
and protest procedure under the Natu
ral Gas Act (Orders 15 and 15A). In 
addition, comments were separately 
requested on certain specific issues re
lating to indefinite price escalator 
clauses. In light of the importance of 
its policy decision respecting price es
calator clauses, and the fact that a 
number of issues which were not spe
cifically addressed in any of the prior 
requests for comment have been 
raised—in particular, those relating to 
our blanket affidavit procedure, retro
active contract amendment, and the 
authority of pipelines to pass through 
cost increases attributable to contract 
modification—the Commission has de
termined to issue a single notice of 
proposed rulemaking which contains 
the complete text of its proposed rules 
and an explanation of the legal basis 
for the proposal.

Comments by interested persons are 
requested on the proposed rule con
tained in this notice. In addition, the 
Commission specifically requests com
ment on each of the three principal al
ternatives which it has heretofore con
sidered. These alternatives include: (1) 
an approach which would interpret 
area rate clauses contained in inter
state contracts to permit collection of 
the section 104 prices derived from 
area and national rates; (2) the posi
tion discussed by the Commission in 
public session which would interpret 
area rate clauses as authorizing collec
tion of the section 103 and 104 prices; 
and (3) the position which would in
terpret area rate clauses as authoriz
ing collection of all NGPA prices.

A. Written comment procedures. In
terested persons are invited to submit 
written comments, data, views, or ar
guments with respect to this proposal. 
An original and 14 copies should be 
filed with the Secretary of the Com
mission. All comments received prior 
to 4:30 p.m., E.S.T., February 27, 1979, 
will be considered by the Commission 
prior to promulgation of final regula
tions. All written submissions will be 
placed in the Commission’s public files 
and will be available for public inspec-

tion in the Commission’s Office of 
Public Information, 825 North Capitol 
Street, N.E., Washington, D.C., during' 
regular business hours. Comments 
should be submitted to the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washing
ton, D.C. 20426, and should reference 
Docket No. RM79-22.

B. Public hearing procedures. A 
public hearing concerning this propos
al will be held in Washington, D.C. on 
February 27, 1979, beginning at 9:30 
a.m., and will continue if necessary on 
the following day. Any person inter
ested in this proceeding or represent
ing a group or class of persons inter
ested in this proceeding may make a 
presentation at the hearing provided a 
written request to participate is re
ceived by the Secretary of the Com
mission prior to 4:30 p.m., on February 
22, 1979.

Request to participate in the hear
ing should include a reference to 
Docket No. RM79-22, as well as a con
cise summary of the proposed oral 
presentation and a number where the 
person making the request may be 
reached by telephone. Prior to the 
hearing, each person filing a request 
to participate will be contacted by the 
presiding officer or his designee for 
scheduling purposes. At least five 
copies of the statement shall be sub
mitted to the Secretary of the Com
mission prior to 4:00 p.m. on February 
26, 1979. The presiding officer is au
thorized to limit oral presentation at 
the public hearing both as to length 
and as to substance. Persons partici
pating in the public hearing should, if 
possible, bring 100 copies of their testi
mony to the hearing.

The hearing will not be a judicial or 
evidentiary-type hearing. There will 
be no cross-examination of persons 
presenting statements. However, the 
panel may question such persons and 
any interested person may submit 
questions to the presiding officer to be 
asked of persons making statements. 
The presiding officer will determine 
whether the question is relevant and 
whether the time limitations permit it 
to be presented. If time permits, at the 
conclusion of the initial oral state
ments, persons who have made oral 
statements will be given the opportu
nity to make à rebuttal statement. 
Any further procedural rules will be 
announced by the presiding officer at 
the hearing. A transcript of the hear
ing will be made available at the Com
mission's Office of Public Information.

The Commission intends to take 
final action on this proposal on March 
1, 1979..
(Natural Gas Act, as amended, 15 U.S.C. 717 
ef seq., Natural Gas Policy Act of 1978, p i . 
95-621, 92 Stat. 3350, Department of Energy 
Organization Act, P.L. 95-91, E.O. 12009, 42 
PR 46267)

In consideration of the foregoing, 
the Commission proposes to amend 
Parts 154, 270 and 273 of Title 18, 
Code of Federal Regulations, as set 
forth below.

By the Commission.54
K e n n e t h  F . P l u m b , 

Secretary.
1. Section 154.93 is amended by 

striking out “and” at the end of para
graph (b—1), and by adding a new para
graph (b-2) to read as follows:
§ 154.93 Rate schedule defined.

* * * * *

(b-2) Provisions entered into on or 
after December 1, 1978, which permit 
a seller to charge and collect for deliv
eries on or after December 1, 1978, any 
applicable maximum lawful price pre
scribed by or under the Natural Gas 
Policy Act of 1978 (including any price 
authorized to be collected under Part 
273 of this chapter); and

* * * * *

2. Section 154.94 is amended in para
graph (h)(4) by adding a new clause
(iii) to read as follows:
§ 154.94 Changes in rate schedules.

* * * * *

(h) * * *(4) * * *
(iii) Evidence of contractual authori

zation for collection of the rates for a 
first sale under the affidavit shall be 
filled contemporaneously with the 
filing of the affidavit, except that with 
respect to an affidavit filed prior to 
April 1, 1979, such evidence may be 
filed with the Commission and concur
rently served upon each affected pur
chaser before May 1, 1979. Contrac
tual authorization for a rate for a first 
sale may provide for an effective date 
coincident with the date on which the 
affidavit is effective under clause (i) or 
(ii) with respect to such sale.
§ 154.94 [Amended]

3. Section 154.94 is amended in para
graph (h)(7) by adding at the end 
thereof the new sentence: “For special 
rules respecting contractual authoriza
tion to collect NGPA rates, see 
§ 270.205.”

4. Section 154.94 is amended in para
graph (h) by revising subparagraph (8) 
to read as follows:

(h) * * *
(8) Any protest to an affidavit re

quired to be filed under this para- 
praph shall be filed no later than 
thirty days after the filing of the affi
davit, or, in the case of an affidavit

54 Commissioners Smith and Sheldon dis
senting.
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filed before April 1,1979, within thirty 
days after the filing of the evidence of 
contractual authorization to collect 
the rate under the affidavit.

*  *  *  *  *

5. Section 270.205 is amended to read 
as follows:
§ 270.205. Contractual authorization to 

collect NGPA rates.
(a) Existing interstate contracts. A 

contractual provision, permitted by 
§ 154.93(b-l) of this chapter (relating 
to area rate clauses) contained in an 
existing contract for a first sale of nat
ural gas to which the Natural Gas Act 
applies, does not constitute contrac
tual authorization to charge and col
lect any maximum lawful price pre
scribed by or under the NGPA (includ
ing any price, the collection of which 
is authorized by Part 273 of this sub- 
chapter). Any contractual provision 
for a change in price in such a con
tract (executed after April 3. 1961), 
which by its terms permits collection 
of such prices, does not constitute con
tractual authorization to charge and 
collect such prices unless the Commis
sion has permitted such contractual 
provisions to take effect by expressly 
waiving the provisions of § 154.93 
which would make such provision in
operative. *

(b) Existing intrastate contracts. 
Contractual provisions for a change in 
price in an existing contract (other 
than a contract to which paragraph 
(a) applies) may operate according to 
the terms of such provisions except 
that such provisions are not operative 
to authorize a seller to charge and col
lect an amount in excess of the high
est applicable maximum lawful price 
prescribed by or under the NGPA (in
cluding any price collection of which is 
authorized by Part 273).

(c) Modification of existing con
tracts. The NGPA does not prohibit 
parties to existing contracts for the 
first sale of'natural gas from amend
ing or modifying such contracts to 
permit the seller to charge and collect 
any applicable maximum lawful price 
established by or under the NGPA (in
cluding any price collection of which is 
authorized by Part 273). If natural gas 
sold under such contract is subject to 
section 105(b)(1) of the NGPA and 
qualifies for no higher maximum 
lawful price, no amendment or modifi
cation of such contract may provide 
authorization for a seller to charge 
and collect a price which exceeds the 
price under the terms of the contract 
as in effect on November 9, 1979.

6. Section 273.104 is amended by des
ignating the existing text as para
graph (a) and by adding a new para
graph (b) to read as follows:

§ 273.104 Cross reference.

* * * * *
(b) For special rule relating to con

tractual authorization to make interim 
and retroactive collections, see 
§ 270.205.
S m ith , Commissioner, and Sheldon, Com

m issioner , D issent to the Comm ission’s
Action

The need for expedition in resolving the 
NGPA questions relating to rate change 
clauses is unquestioned and has been recog
nized by the Commission.1 The Commission 
has adequate material in its rulemaking 
record to decide the questions before it. The 
Proposed Rule is not supported by that 
record, nor by any compelling policy consid
erations. The following concerns with the 
Rule as drafted are outlined to assist inter
ested persons to either dispel misconcep
tions expressed in the Rule, or to further 
develop alternatives to the proposal, or to 
indicate to us that the concerns are mis
placed.

The Proposed Rule concludes that neither 
the standard area rate clause in an inter
state gas sales contract nor its intrastate 
counterpart, an PPC clause, provide con
tractual authorization for a seller to charge 
and a purchaser to pay NGPA prices for 
first sales of natural gas. It appears that the 
basis for this conclusion was the failure of 
Congress to follow Permian methodology in 
establishing NGPA incentive prices that 
are, according to the draft Rule, “Too high” 
and not “cost based.” The Rule and its ra
tionale are, in their current state, subject to 
a number of deficiencies.

1. The Rule, as drafted, fails to recognize 
the existence of, much less give reasoned 
consideration to, the overwhelming major
ity of views and comments, oral and written, 
which have been elicited from concerned 
parties ostensibly to assist the Commission 
in arriving at a decision in this matter. 
These comments by buyers and sellers of

‘What the Commission should do in re
sponse to the inquiries raised concerning 
§ 270.205 first appeared on the Commission’s 
public meeting agenda in mid-December 
1978. By direction of the Commission, the 
Smith memorandum dated December 20,
1978 and a draft order by the Office of Gen
eral Counsel dated December 28, 1978 were 
placed in the public file for comments. Both 
documents stated there was a need for an 
expeditious resolution of the questions pre
sented. Further, the order of January 12,
1979 setting oral argument noted: because 
of the importance of prompt resolution of 
the uncertainties surrounding the question 
of the effects of the NGPA on area rate 
clauses particularly in light of the need for 
producers to bill their customers for Decem
ber 1978 deliveries, the Commission shall set 
this matter for oral argument before the 
full Commission, (footnote omitted)

This sentiment was echoed at the oral ar
gument held on January 19, 1979 (Tr. 4). 
Protestations aside, the instant notice of 
proposed rulemaking causes additional 
delay. The December billing period has 
come and gone. While a postponement by 
the majority of the adoption of an unsup- 
portable result is welcome, nonetheless the 
Commission must reach a decision on this 
question and could have done so on the 
basis of the record already compiled.

natural gas, as well as by members of Con
gress involved in the passage of the NGPA, 
expressed views contrary to the conclusions 
reached in the Proposed Rule, and are 
almost wholly ignored.* This omission leaves 
the proposed Rule bereft of the kind of rea
soned consideration necessary to sustain it 
on judicial review. While this cavalier treats 
ment of the Commission’s process of elicit
ing comment cannot be encouraging to ; 
those who are once more saddled with the 
obligation to prepare written and oral com
ments, it is an injury to procedural due 
process , that can and should be healed in 
the subsequent consideration of the next set 
of resubmitted views.

2. The Proposed Rule, in uncertainly 
tracking its central theme that NGPA prices 
are “high”, not “cost based”, and were not 
established on the basis of Permian meth
odology, yaws into pronouncements not 
within the jurisdiction of the Commission to 
make. Two illustrations are proffered. An 
incredulous reader of the Proposed Rule 
will learn that a contractual provision spe
cifically providing for payment of such 
prices as may be prescribed by Congress is 
not contractual authorization for the pay
ment of prices prescribed by Congress, since 
such a clause is “variant.” The Proposed 
Rule reached this result by overstating the 
potency of the regulatory program contem- 
pated in 18 CFR § 154.93 and its reach over 
any clause which might be deviant or vari
ant. Congressional rate prescription clauses 
weie never within the power of the Commis
sion to prohibit by regulation. The Commis
sion cannot limit by its regulations powers 
greater than that which it exercises. Dereg
ulation clauses 3 and Congressional rate pre-

* Views leading to a conclusion on contrac
tual authorization different to that set out 
in the proposed rule were submitted by 
pipelines (Panhandle Eastern Pipeline Com
pany, Columbia Gas Transmission Corpora
tion, United Gas' Pipe Line Company, Michi
gan Wisconsin Pipe Line Company, Houston 
Natural Gas Corporation), producers (Indi
cated Producers, Mitchell Energy Corpora
tion, Phillips Petroleum Company, Damson 
Oil Corporation, Pelto Oil Company, Grace 
Petroleum Corporation, Samson Resources 
Company, Northern Michigan Exploration 
Company, Mesa Petroleum Company, 
Northwest Arkansas Producers Group, 
Chapman Exploration Inc., William M. 
Fuller, Inexco Oil Company, Murphy Oil 
CompanyV U.S. Senators (Pete Domenici, 
Bennett Johnston), Congressman (Clarence 
Brown), and associations (Interstate Natu
ral Gas Association of America, Texas Inde
pendent Producers and Royalty Owners As
sociation, Ohio Oil and Gas Association, In
dependent Oil & Gas Association of West 
Virginia). Views supportive of the result 
reached in the proposed rule were set out by 
New York Public Service Commission, Cali
fornia Public Utilities Commission, Stauffer 
Chemical Company, Consolidated Gas 
Supply Corporation (in part), Associated 
Gas Distributors, and Western Farmers 
Electric Cooperative, et a l  Chairman John 
Dingell’s comments revealed that the con
clusions of the Proposed Rule were not 
mandated by the legislation.

3 The narrow focus of the Proposed Rule 
on the exact wording of only § 154.93 ig
nores Jthe long-standing policy of the Com
mission of allowing the inclusion in inter
state. contracts of so-called deregulation 
clauses. These clauses were permissible 
since they speak to a time when the Corn- 

Footnotes continued on next page
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scription clauses spoke to circumstances in 
which the Commission’s regulatory powers 
had been superseded, and the Commission 
could no more prohibit parties from con
tracting for these contingencies than could 
it require parties to forego judicial review of 
its orders or regulations. Similarly, the ju
risdictional basis for asserting that PPC 
clauses in intrastate contracts cannot, after 
interstate rates are charged and collected, 
provide contractual authorization for charg
ing the appropriate NGPA rates, appears 
questionable, and outside the sphere of au
thority in which the Commission may speak 
to the meaning of its own regulations. Con
tract law, not the Commission’s regulations, 
controls here.

3. It is far from certain that the Proposed 
Rule can deliver on the assurance it seem
ingly proffers interstate pipelines, who are 
subject to utility regulation, that they may 
voluntarily consent to pay producers and re
cover from ratepayers higher prices than 
they are obliged to pay. The Rule attempts 
to provide this assurance by promising that 
the Commission will take no action to chal
lenge flowthrough of such additional 
charges to ratepayers on the basis that vol
untary payment does not constitute an 
abuse of such pipeline’s responsibility to its 
customers. The final Rule, in addition to 
clarifying what “arms length” means, 
should deal with the question whether 
members of a future Commission would be 
legally bound by the opinion of some mem
bers of the present Commission. Even if 
future Commissions afford comity to the 
views of their predecessors, intervenons in 
PGA cases (such as some parties comment
ing in this proceeding who did not agree 
that modifications are permissible) may not 
be estopped from raising the question. In
dustrial customers objecting to a pipeline’s 
gratuitous agreement to pay a higher rate 
which will be incrementally priced to them  
do not appear to have been foreclosed from 
raising such objections. Similarly, stock
holders who may question management pru- 
dency in deciding to pay more for that 
which, under the Proposed Rule’s central 
theme, they have contracted to get for less, 
may not be satisfied with the answers they 
are provided.

4. The Proposed Rule truncates its treat
ment of the evolution of producer rate
making with Opinion Nos. 770 and 770-A. 
Specifically, the Proposed Rule does not 
negate the strong implication that the 
NGPA was meant as a substitute for what 
would otherwise have been another Com
mission biennial review.

In Opinion Nos. 770 and 770-A,4 the Com
mission set rates for production from wells

Footnotes continued from last page 
mission’s authority over the contract would 
be nonexistent. Deregulation clauses do not 
provide for the payment of cost-based prices 
prescribed by the Commission in area rate 
proceedings, but these clauses were permit
ted to be included in the contracts and will 
become effective for rate purposes upon de
regulation. This leads to the conclusion that 
the argument of the Proposed Rule is incor
rect that all price change provisions in in
terstate contracts were treated consistently 
by the FPC as only relating to cost-based 
area rates.

4 56 FPC—(1976), reh e a r in g , Opinion No. 
770-A, 56 FPC—, a f f ’d, T h e  S e c o n d  N a t io n a l  
N a tu r a l G a s  R a te  C ase, (A P G A  v. F PC , 516
F. 2d 1016 (D.C. Cir. 1977)), c e r t  d e n ie d ,— 
U.S. —(1978).

spudded between January 1, 1975, and De
cember 31, 1976. Section 2.56a(m) of the 
Commission’s Regulations, promulgated in 
Opinion No. 770-A, deliberately and without 
qualification stipulated that a new proceed
ing would commence to develop rates to 
apply to, in t e r  a l ia , all wells drilled after 
January 1, 1977, and before January 1, 1979. 
This commitment was to induce producers 
to explore for, find, and sell natural gas to 
the interstate market rather than to defer 
such activity until the establishment of 
higher prices. This procedure. Docket Ño. 
RM77-13, was actually commenced by the 
FPC on March 1, 1977, but suspended by 
notice of September 30, 1977. It was during 
this period and thereafter that the Congress 
was considering the NGPA.

Had the Congress not chosen to exercise 
its jurisdiction to set rates and enacted the 
NGPA, the Commission prescribed rates for 
the 1977-1978 bienium would now be in 
effect. Those rates would reflect cost in
creases experienced since the close of the 
Opinion No. 770 biennium. Producers would 
be collecting those rates pursuant to their 
area rate clauses. Instead, Congress acted to 
set rates. In the first instance Congress ad
justed existing rates, as the Commission 
itself had done in Opinion Nos. 770 and 770- 
A by increasing the 1973-1974 vintage rates 
originally set in Opinion Nos. 699 and 699-
H.5 Secondly, Congress set ceiling prices in 
§§ 102, 103, and 107 for wells drilled after 
February 19, 1977, a date which is so nearly 
coincident with the Docket No. RM77-13 bi
ennium vintage as to demonstrate the close 
relationship of the Congressional action to 
what would otherwise have been a Commis
sion ratemaking proceeding.

The purpose of this discussion is to show 
that the Congress’ enactment of the NGPA 
was derivative of the timing and type of 
action that the Commission would have 
taken had it carried to fruition its rate
making proceeding in Docket No. RM77-13. 
The parallels are obvious but not surprising, 
for the common denominator is that rate
making is a legislative endeavor. By enact
ing the NGPA, the principal, Congress, 
which had previously delegated one of its 
powers to the Commission, its agent, super
seded that authority and itself acted. The 
Proposed Rule’s assertion that the Congres
sional action failed to follow P e r m ia n  meth
odology may effectively deny to Congress its 
right to exercise its unconditional legislative 
power to make utility rates. It also petrifies 
the Opinion No. 770 rates for those sellers 
who responded to pleas for interstate gas 
sales in 1977-1978 and spudded wells during 
that period, since there is no suggestion 
that the Commission will now revitalize 
Docket No. RM77-13 and set about the 
painful process of establishing a just and 
reasonable rate for wells spudded between 
January 1, 1977, and November 30, 1978.

The Proposed Rule may therefore deny to 
interstate sellers the cost based rates it so 
reveres, since all an interstate seller of gas 
from a well spudded after January 1, 1977 
can obtain, without a contract modification, 
is the Opinion No. 770 rate, which is now 
$1.52 per Mcf. The Commission established 
its precendent for this situation in 1976 
when it had to decide whether wells spud
ded between January 1, 1975—the beginning

*51 FPC 2212 (1974), reh e a r in g , Opinion 
No. 699-H, 52 FPC 1604, a f f ’d, S h e ll O il  Co. 
v. F PC , 520 F.2d 1061 (5th Cir. 1975), c e r t  
d e n ie d  su b  n o m ., C a lif . Co. v. F PC , 426 U.S. 
941 (1976).

of the costing biennium—and July 26, 
1976—the issue date of Opinion No. 770— 
would qualify for the new rate. In Opinion 
No. 770-A, the Commission stated: The con
tention of APGA that qualifying gas dedi
cated prior to July 27,-1976 ‘does not cost 
$1.42 to produce’ is contrary to the evidence, 
which clearly shows that just the opposite is 
true. Those producers that have drilled 
wells and dedicated gas therefrom between 
January 1, 1975, and July 27, 1976, did so 
with knowledge of the Commission’s previ
ously announced intention to establish new, 
cost-based rates for such gas, and thus in 
anticipation of a rate commensurate with 
the higher costs incurred since January 1, 
1975. Receipt of revenues from such a rate 
has already been delayed (and thus forever 
denied) for over 18 months of the period to 
which the rates should have applied. To 
deny those producers the just and reason
able cost-based rate henceforth would be in 
violation of the Natural Gas Act and thus 
contrary to the overall public interest.8

On appeal, this decision was specifically 
upheld.7 The unfortunate efect of the Pro
posed Rule is to reward producers who de
layed exploration and development activity, 
or deferred signing contracts until higher 
prices were established, and penalize those 
who provided gas to the interstate market 
believing that the regulatory process would 
operate as it had before, and that area rate 
clauses would eventually enable them to col
lect those prices the government said were 
just and reasonable.

5. A central misgiving about the Proposed 
Rule as drafted is its insistence that Con
gress must exercise its Commerce Clause* 
powers to establish rates subject to the 
same NGA limitations it imposed on the 
Commission. That ratemaking is a legisla
tive function is an established rule of law.* 
Congress assigned “jurisdiction in the prem
ises” to the Federal Power Commission in 
1938 by enactment of the Natural Gas Act.10 
It allowed the Commission to exercise this 
power until it determined to pre-empt the 
authority and act itself. Congress, in enact
ing NGPA, chose to supplant Commission 
jurisdiction, and it acted after, or in succes
sion to, the period in which Commission ju
risdiction prevailed. To cavil at the manner 
in which it acted on the basis that it failed 
to follow P e r m ia n  methodology is analagous 
to finding fault with it for not having pre
pared an Environmental Impact Statement.

Area raté clauses were drafted in recogni
tion of the fact that since 1954 when pro
ducer regulation began," the government 
has set the rate at which interstate sales for 
resale may be made. One comment submit
ted in the record before the Commission 
summarizes the intent of the area rate 
clause and the relationship of private con
tract to federal regulation as follows: * * * 
[Plarties to interstate contracts generally 
believed that some form of governmental

8 56 FPC —, mimeo pp. 13-14.
’’ T h e  S e c o n d  N a t io n a l  N a tu r a l  G a s  R a te  

C ases, S u p r a  n. 4, 567 F.2d at 1063.
*U.S. Const., Art. I. § 8, clause 3.
9P r e n t is  v. A t la n t i c  C o a s t L in e  C o., 211 

U.S. 210, 226 (1908). S ee  a lso , M u n n  v. I lin -  
o is , 94 U.S. 113, 133-134 (1877); O h io  V a lley  
Co. v. B e n  A v o n  B o ro u g h , 253 U.S. 287, 289 
(1920); M o rg a n  v. U n ite d  S ta te s , 279 U.S. 
468, 479 (1936); C o lo ra d o  I n te r s ta te  G a s  Co. 
v. F PC , 324 U.S. 581, 589 (1945).

1015 USC § 717(a).
11 P h i l l ip s  P e tr o le u m  Co. v. W is c o n s in  

( P h i l ip s  I), 347 U.S. 672 (1954).
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action would occur. The purpose of the area 
rate or FPC clauses was simply to permit 
the producer who committed his gas to the 
interstate market prior to such action occur
ring to benefit from such action provided 
that by governmental decision, he was oth
erwise permitted to do so. In short, parties 
agreed to make pricing a matter of govern
mental decision under circumstances where 
government chose to act.12

There is serious question whether the 
Proposed Rule reflects an understanding of 
this relationship.

In conclusion, we believe the appropriate 
course of action would have been for the 
Commission to adopt an order disposing of 
the questions it has addessed. We dissent to 
the course of action elected by the majority 
which establishes further procedures essen
tially duplicative of those that have gone 
before.

The majority, and thus the Commission, 
has selected its course of action. The forego
ing comments represent an effort to frame 
the further proceeding in a manner which 
can allow the Commission to bring it to a 
statisfactory conclusion. We do not neces
sarily disagree with the concepts -set out in 
the Proposed Rule: that NGPA rates are 
“relatively high,” that a bargaining process 
has potential for enhancing consumer bene
fits, and that the NGPA rate for stripper 
wells exceeds that contemplated by parties 
to an older contract. We do, however, have 
reservations about the Commission’s re
maining authority to found a Rule upon 
those concepts.

D on S. Sm ith , 
C o m m iss io n e r .

G eorgiana S heldon, 
C o m m iss io n e r .

[FR Doc. 79-5246 Piled 2-15-79; 8:45 am]

“ Written comments of Michigan Wiscon
sin Pipe Line Company.
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[6450-01-M ]
DEPARTMENT OF ENERGY

[1 0  CFR Part 440]

[Docket No. CAS-RM-79-502]

W EATHERIZATION ASSISTANCE FOR LO W - 
INCOM E PERSONS

Proposed Amendments to Regulations 

AGENCY: Department of Energy. 
ACTION: Proposed rule.
SUMMARY: The Department of 
Energy proposes to amend the regula
tions for the program of weatheriza- 
tion assistance for low-income persons 
in order primarily to carry out 
changes required by the National 
Energy Conservation Policy Act, Pub. 
L. 95-619, 92 Stat. 3206 et seq. The pro
posed changes include a new ceiling of 
$800 per dwelling unit for the cost of 
weatherization materials and most 
other allowable expenditures, an in
crease in the poverty level which is a 
criterion for weatherization assistance, 
and certain modifications regarding 
the materials which may be purchased 
with program funds.
DATES; Comments must be received 
by March 19, 1979; requests to speak 
at the hearing by 4:30 p.m., March 1, 
1979; speakers will be notified by 
March 2 1979; written statements of 
speakers by March 9, 1979. A public 
hearing will be held at 9:00 a.m., 
March 12, 1979.
ADDRESSES: Send comments and re
quests to speak to: Margaret Sibley, 
Office of Conservation and Solar Ap
plication, Room 2221C, Department of 
Energy, 20 Massachusetts Avenue, 
N.W., Washington, D.C. 20545. The 
public hearing will be held in Room 
2105, 2000 M Street, N.W., Washing
ton, D.C.
FOR FURTHER INFORMATION 
CONTACT:

Mary M. Bell, Director, Office of 
Weatherization Assistance, Depart
ment of Energy, Room 4121, 20 Mas
sachusetts Avenue, N.W., Washing
ton, D.C. 20545, (202) 376^9481. 
Richard F. Kessler, Office of Gener
al Counsel, Department of Energy, 
Room 7150, 1200 Pennsylvania
Avenue, N.W., Washington, D.C. 
20461 (202) 633-8820.
Margaret Sibley, Department of 
Energy, Room 2221C, 20 Massachu
setts Avenue, N.W., Washington, 
D.C. 20545 (202) 376-4802.

SUPPLEMENTARY INFORMATION:
I. Introduction.
II. Discussion of Proposed Changes.
a. Definitions.
b. Changes in allowable expenditures.
c. Standards for weatherization materials.
d. Eligible dwelling units.

III. Opportunity for Public Comment.
a. Written comment procedures.
b. Public hearings.
c. Conduct of hearings.
IV. Environmental and Significance 

Review.

I. Introduction

The Department of energy (“DOE”) 
proposes to amend the regulations for 
the program for weatherization assist
ance for low income persons, 10 CFR 
Part 440, under the Energy Conserva
tion in Existing Buildings Act of 1976 
(“Act”), 42 U.S.C. 6851 et seq., in order 
to accommodate amendments to the 
Act contained in § 231 of the National 
Energy Conservation Policy Act 
(NECPA”), 92 Stat. 3224 et seq. In ad
dition, DOE is proposing certain 
changes to further simplify the pro
gram regulations and to improve pro
gram administration.

DOE expects to propose further 
amendments to respond to the 
NECPA’s provisions concerning proce
dures for determining the optimum set 
of cost-effective measures, within the 
cost guidelines for the program,, for 
weatherizing each dwelling unit under 
the program.

II. D iscu ssio n  of P roposed Changes

a. Definitions.
The DOE proposes to amend § 440.3, 

Definitions, to revise the definitions of 
“low-income,” “repair materials,” and 
“weatherization materials” and to 
delete the definitions of “cosmetic 
items,” “heating or cooling source,” 
and “mechanical equipment.” The 
proposed definition of “low-income” 
follows the NECPA, which includes in 
“low-income” income levels up to 125 
percent of the poverty level deter
mined in accordance with criteria es
tablished by the Director of the Office 
of Management and Budget. Section 
440.18, Eligible Dwelling Units, is re
vised to be consistent with this new 
125 percent level.

The proposed definition of “weath
erization materials” also follows the 
NECPA definition. The proposed defi
nition repeats the NECPA list of 
weatherization materials and exercises 
the NECPA authority to prescribe fur
ther weatherization materials by rule. 
The DOE is proposing to add “skirt
ing,” “items to improve attic ventila
tion,” “vapor barriers,” and “materials 
used as a patch to reduce infiltration 
through the building envelope” to the 
statutory list. These additional materi
als, already covered by the program, 
may continue to be purchased as 
weatherization materials, consistent 
with the proposed definition.

As proposed, the definition of 
“r.epair materials” is revised by delet
ing inclusion of “roofing materials 
used as a patch to repair leaks which 
would damage insulation installed

under this program” and “materials 
used as a patch to reduce infiltration 
through the building envelope.” As 
discussed above, “materials used as a 
patch to reduce infiltration through 
the building envelope” are proposed as 
an item on the list of weatherization 
materials. The DOE believes that the 
“roofing materials” phrase is redun
dant with, and covered by, “materials 
used as a patch to reduce infiltration 
through the building envelope.” Under 
the proposal, the cost of repair materi
als would continue to be covered by a 
cap of $100 per dwelling unit, 
§ 440.16(a)(l)(iii).

The definition of “mechanical equip
ment” is proposed to be deleted due 
primarily to the NECPA amendments 
of the program legislation. Before 
amendment, the Act had allowed me
chanical equipment valued not in 
excess of $50 per dwelling unit to be 
covered as “weatherization materials” 
and had left the definition of “me
chanical equipment” to be developed 
in program regulations. The NECPA 
amendments now list the most impor
tant items currently defined as “me
chanical equipment” in the definition 
of “weatherization materials” and 
limit further such items as weatheriza
tion materials to the extent that they 
could be classified as “furnace efficien
cy modifications.” Where appropriate, 
however, items which are currently 
“mechanical equipment” and not 
moved to the definition of “weatheri
zation materials” could be purchased 
as “repair materials.”

The NECPA amendments also pro
vide a basis for proposing simplifica
tion in the regulations by deleting the 
definitions of “cosmetic items,” and 
“heating or cooling source” and by de
leting § 440.16(c)(3) which provides 
that no grant funds awarded under 
the program shall be used “to pur
chase cosmetic items or a heating or 
cooling source.” Before the amend
ments, the total range of materials for 
which grant funds could be used was 
open ended. It was accordingly appro
priate for the rules to specify limits 
such as those in § 440.16(c)(3). The 
NECPA amendments, since they con
template the listing of all weatheriza
tion materials in the program regula
tions, would preclude purchase of cos
metic items and heating or cooling 
sources if these materials were not 
listed in the regulations. The DOE is 
not proposing to list these materials 
since it continues to believe them not 
to be a good use of weatherization 
funds. It should be noted that while 
the definition of “repair materials” 
continues to be an open-ended list, no 
items currently defined as “cosmetic 
items” would qualify as “repair mate
rials.”

b. Changes in allowable expendi
tures.
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Prior to its amendment by NECPA, 

the Act prescribed a ceiling of $400 per 
dwelling unit for weatherization mate
rials, unless the State policy advisory 
council provided for a greater amount. 
The NECPA doubles the prior ceiling 
to $800 but expands its scope also to 
cover most of the other important ah 
lowable program expenditures as well 
as weatherization materials. The pro
posal integrates the new $800 limita
tion into § 440.16(a). The 30 percent 
umbrella previously prescribed for cer
tain allowable expenditures would 
remain in effect under proposed 
§ 440.16(aXl)(ii)(A)-(E) for the costs to 
which it presently applies.

The DOE intends that the $800 ceil
ing apply so that neither the average 
cost per dwelling unit under the grant 
nor the actual cost per dwelling unit 
may exceed the $800 ceiling, unless a 
greater amount is approved as dis
cussed below.

Accordingly, one effect of the pro
posed amendment to § 440.12(b)(4) 
would be to obtain information regard
ing grantees’ planning to comply with 
the $800 ceiling. The proposed amend
ment to § 440.12(b)(4) would require 
that the budget which accompanies 
the annual application include a justi
fication and explanation of all 
amounts—not just a few—requested 
for expenditure under the program. 
Under this requirement, the budget 
accompanying a State application 
would be expected to demonstrate 
that projected expenditures do not 
exceed $800 per dwelling unit. Because 
certain allowable costs could not be re
lated to a specific dwelling unit, such 
costs might be apportioned as an aver
age cost per dwelling unit for the esti
mated number of dwelling units to be 
weatherized.

The costs for storage of weatheriza
tion materials, maintenance, operation 
and insurance of vehicles, mainte
nance of tools and equipment, pur
chase or annual lease of tools, equip
ment and vehicles, and the cost of em
ployment of on-site supervisory per
sonnel in many instances cannot be 
charged to individual dwelling units. 
As a result, the State might estimate 
the cost for such items and then divide 
the total amount by the estimated 
number of dwelling units to be weath
erized. The result would be an average 
cost per dwelling unit which would be 
imposed as a fixed cost for each dwell
ing unit. For example, is such costs to
talled $400,000 in a State and the 
State estimates it will weatherize 4,000 
dwelling units, the average cost would 
be $100 per dwelling unit. The $100 
would represent a fixed cost per dwell
ing unit for program operators who 
could not spend more than an addi
tional $700 per dwelling unit for allow
able expenditures.

DOE expects to provide instructions 
for States concerning how to prepare a 
budget in accordance with the $800 
per dwelling unit ceiling. These 
instructions are expected to include 
provisions for how to treat the cost of 
items, such as vehicles, tools, and 
equipment, whose useful life substan
tially exceeds the year of purchase 
and which could be used in subsequent 
years of program operation.

DOE is aware that a State could 
reduce the fixed overhead per dwelling 
unit by unrealistically inflating the es
timated number of dwelling units to 
be weatherized. Similarly, a State may 
exceed the $800 ceiling if it is unable 
to meet its annual schedule for weath- 
erizing dwelling units, although the 
delay may be for good cause. DOE is 
especially interested in receiving com
ments concerning approaches it can 
use to encourage and maintain compli
ance with the $800 per dwelling unit 
ceiling.

The NECPA also changes the provi
sions which were earlier applicable to 
raising the $400 limitation and are 
now applicable to the $800 limitation. 
The NECPA provides that the $800 
limitation shall not apply if the State 
policy advisory council requests a 
greater amount and the Secretary ap
proves the request. Proposed 
§ 440.16(d) tracks these NECPA provi
sions, designating the Regional Repre
sentatives as responsible for approving 
or disapproving any requests for raised 
limitations.

NECPA further requires that not 
'more than 5 percent of any grant shall 
be used for the administrative ex
penses of a grantee, nor more than 5 
percent of a sub-grant for the adminis
trative expenses of a sub-grantee. Pro
posed 440.16(b) has been revised ac
cordingly. Previously up to 10 percent 
of a grant could be used for adminis
trative expenses without regard to 
whether it was incurred by a grantee 
or subgrantee.

c. Standards for weatherization ma
terials.

Current provisions, § 440.17(b), 
permit a program operator to use a 
weatherization material for whiéh 
DOE had not prescribed a standard, if 
the use is approved by DOE. This ap
proach has been useful until now be
cause not all weatherization materials 
have been specifically identified in the 
program regulations. Since the 
NECPA now requires the specific iden
tification in the regulations of all 
weatherization materials, however, the 
DOE now believes it appropriate to 
limit expenditures for weatherization 
materials only to materials for which 
standards exist. It is accordingly pro
posed to amend § 440.17(b) to preclude 
expenditure of funds for weatheriza
tion materials hot covered by stand
ards in Appendix A. Section 440.17(b)

would, however, enable DOE, upon the 
request of a grantee or sub-grantee, to 
approve the use of a weatherization 
material which does not meet the pre
scribed standards.

d. Eligible dwelling units.
Under the current regulations, 

§ 440.18(b), one test of eligibility of a 
dwelling unit for weatherization work 
is whether it contains a family 
member who has received certain cash 
assistance payments “during the 12- 
month period preceding the Federal 
fiscal year in which funds were obli
gated for financial assistance to such 
dwelling unit.” This language has 
caused some confusion in determining 
whether particular dwelling units were 
eligible for weatherization work. In 
order to clarify and simplify this pro
vision, DOE is proposing to specify re
ceipt of the cash assistance payments 
“throughout the 12-month period pre
ceding the determination of eligibility 
for weatherization assistance.” Thus, 
if on March 2, 1979, a program opera
tor seeks to determine eligibility for 
assistance in accordance with proposed 
§ 440.18(b), the determination would 
be made for the preceding 12-month 
period commencing March 2, 1978, and 
ending March 1, 1979.
III. O pportunity  for P ublic Comment

a. Written comment procedures.
Interested persons are invited to par

ticipate in this rulemaking by submit
ting data, views or arguments with re
spect to the proposals set forth in this 
notice to Margaret Sibley, Office of 
Conservation and Solar Applications, 
Room 2221C, Department of Energy, 
20 Massachusetts Avenue, N.W., 
Washington, D.C. 20545.

Comments should be identified on 
the outside of the envelope and on 
documents with the designation 
“Weatherization Assistance for Low- 
Income Persons Regulations (Docket 
No. CAS-RM-79-502).” Fifteen copies 
should be submitted. All comments re
ceived by March 19, 1979, before 4:30 
p.m., and other relevant information, 
will be considered by the DOE before 
final action is taken regarding the pro
posed regulations.

Any information or data considered 
by the person furnishing it to be confi
dential must be'so identified and one 
copy submitted in writing. DOE re
serves the right to determine the con
fidential status of the information or 
data and to treat it according to its de
termination.

b. Public hearing
DOE has determined to have one, 

national public hearing on this propos
al. It will be held at 9:00 a.m., on 
March 12, 1979, in Room 2105, 2000 M 
Street, N.W., Washington, D.C. and 
continued, if necessary, at 9:00 a.m., on 
March 13, 1979.
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Any person who has an interest in 
this proceeding or who is a representa
tive of a group of persons that has an 
interest in this proceeding may make a 
written request for an opportunity to 
make an oral presentation. Such a re
quest should be directed to Ms. Marga
ret Sibley at the address given at the 
beginning of this preamble, and must 
be received before 4:30 p.m., on March 
1, 1979. A request may be hand-deliv
ered to Ms. Sibley’s office between the 
hours of 8:00 a.m. and 4:30 p.m., 
Monday through Friday. Requests 
should be marked as for Written com
ments, with the additional notation 
“Request To Speak.”

The person making the request 
should briefly describe the interest 
concerned, if appropriate, state why 
she or he is a proper representative of 
a group of persons that has such an 
interest, and give a concise summary 
of the proposed oral presentation and 
a phone number where she or he may 
be contacted through March 12, 1979. 
Each person selected to be heard will 
be notified by DOE before 4:30 p.m., 
March 2, 1979. Each person selected to 
be heard must bring 15 copies of her 
or his statement to the hearing.

In the event any person wishing to 
testify cannot provide 15 copies, alter
native arrangements can be made with 
the hearing coordinator in advance of 
the hearing by so indicating in the 
letter requesting an oral presentation 
or by calling Ms. Sibley at 376-4802.

c. Conduct of hearing.
DOE reserves the right to select the 

persons to be heard at'the hearing, to 
schedule their respective presenta
tions and to establish the procedures 
governing the conduct of the hearing. 
The length of each presentation may 
be limited, based on the number of 
persons requesting to be heard.

A DOE official will be designated to 
preside at the hearing. This will not be 
a judicial or evidentiary-type hearing. 
Questions may be asked of speakers 
only by those conducting the hearing, 
and there will be no cross-examination 
of persons presenting statements. Any 
decision made by DOE with respect to 
the subject matter of the hearing will 
be based on all information available 
to DOE. At the conclusion of all initial 
oral statements at the hearing, each 
person who has made an oral state
ment will be given the opportunity if 
she or he so desires, to make a rebut
tal statement. The rebuttal statements 
will be given in the order in which the 
initial statements were made and will 
be subject to time limitations.

Any person wishing to ask a ques
tion at the hearing may submit the 
question, in writing, to the presiding 
officer. The presiding officer will de
termine whether the question is rele
vant, and whether the time limitations 
permit it to be presented for answer.

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of
ficer.

A transcript of the hearing will be 
made and the entire record of the 
hearing, including the transcript, will 
be retained by DOE and made availa
ble for inspection at the DOE Free
dom of Information Office, 1000 Inde
pendence Avenue, Washington, D.C. 
between-the hours of 8:00 a.m. and 
4:30 p.m., Monday through Friday. 
Any person may purchase a copy of 
the transcript from the court reporter.
IV. E n v ir o n m e n t a l  and S ig n if ic a n c e  

R e v ie w

Pursuant to section 7(a)(1) of the 
Federal Energy Administration Act of 
1974, as amended, 15 U.S.C. 766(a)(1), 
a copy of this notice was submitted to 
the Administrator of the Environmen
tal Protection Agency for his com
ments concerning the impact of this 
proposal on the quality of the environ
ment. The Administrator had no com
ments.

Pursuant to the National Environ
mental Policy Act of 1969, as amended 
(“NEPA”), 42 U.S.C. 4321 et seg., DOE 
is preparing a supplement to the envi
ronmental assessment (“EA”) pre
pared in connection with the weatheri- 
zation program regulations proposed 
in the F ederal  R e g is t e r  on April 1, 
1977 (42 FR 17470), and finalized in 
the F ederal R e g is t e r  on June 1, 1977 
(42 FR 27899). Notice of that EA, its 
availability, and the negative determi
nation made in connection with it was 
published in the F ederal R e g is t e r  on 
March 31, 1977 (42 FR 17168). The 
supplement will update the original 
EA and will evaluate the impacts of 
the legislative amendments pursuant 
to Title II, Part 1 (Residential Energy 
Conservation) and Title II, Part 2 
(Weatherization Grants for the Bene
fit of Low-Income Families) of the 
NECPA. This NEPA review, as well as 
any further review deemed necessary 
on the basis of the supplement to the 
EA, Will be completed and considered 
prior to the promulgation Of a rule in 
this, matter.

In accordance with DOE Order 2030, 
DOE has considered the effects of 
these amendments and has deter
mined that they are significant for 
purposes of Executive Order 12044. 
While the Executive Order directs 
that significant rules receive a 60-day 
public comment period wherever possi
ble, DOE has determined that such a 
period would substantially delay 
DOE’s ability to put into operation 
changes mandated by NECPA and im
portant to the program’s operation, 
such as the increase in the maximum 
expenditure per dwelling unit from 
$400 to $800.

Accordingly, the Deputy Secretary 
has determined that a 30-day com
ment period would best serve the 
public interest by providing the oppor
tunity to implement, if appropriate, 
the proposed changes in the shortest 
practicable time, consistent with a suf
ficient period for comments.
* The DOE has performed an econom
ic analysis of the proposed amend
ments and has determined that this 
regulation will have no major eco
nomic impacts requiring a regulatory 
analysis.
(Energy Conservation in Existing Buildings 
Act of 1976, as amended, 42 U.S.C. 6851 et 
seq.; Department of Energy Organization 
Act, 42 U.S.C. 7101 et seq.)

In consideration of the foregoing, it 
is proposed to amend part 440 of chap
ter II of title 10, Code of Federal Reg
ulations, as set forth below.

Issued in Washington, D.C., Febru
ary 14, 1979. '•

O m i  G. W a ld en ,
Assistant Secretary, Conservation 

and Solar Applications.
i. Section 440.3 is amended by delet

ing the definitions of “cosmetic 
items,” “heating or cooling source,” 
and “mechanical equipment” and by 
revising the definitions of “low 
income,” “repair materials,” and 
“weatherization materials,” to read as 
follows:
§ 440.3 Definitions.

* * * * *
“Low income” means that income in 

relation to family size which—
(1) is at or below 125 percent of the 

poverty level determined in accord
ance with criteria established by the 
Director of the Office'of Management 
and Budget, except that the Secretary 
may establish a higher level if the Sec
retary, after consulting with the Sec
retary of Agriculture and the Director 
of the Community Services Adminis
tration, determines that such a higher 
level is necessary to carry out the pur
poses of this part and is consistent 
with the eligibility criteria established 
for the weatherization program under 
section 222(a)(12) of the Economic Op
portunity Act of 1964; or

(2) is the basis on which cash assist
ance payments have been paid during 
the preceding 12-month period under 
Titles IV and XVI of the Social Secu
rity Act or applicable State or local 
law.

* * * * *
“Repair materials” mean items nec

essary for the effective performance 
or preservation of weatherization ma
terials. Repair materials include, but 
are not limited to, lumber used to 
frame or repair windows and doors
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which could not otherwise be caulked 
or weatherstripped and protective ma
terials, such as paint, used to seal ma
terials installed under this program,

* * * * *
“Weatherization materials" mean—
( 1 ) caulking and weatherstripping of 

doors and windows;
(2) furnace efficiency modifications 

limited to—
(i) replacement burners designed to 

substantially increase the energy effi
ciency of the heating system;

(ii) devices for modifying flue open
ings which will increase the energy ef
ficiency of the heating system; and

(iii) electrical or mechanical furnace 
ignition systems which replace stand
ing gas pilot lights;

(3) clock thermostats;
(4) ceiling, attic, wall, floor, and duct 

insulation;
(5) water heater insulation;
(6) storm windows and doors, multig- 

lazed windows and doors, heat-absorb
ing or heat-reflective window and door 
materials: and

(7) the following insulating or 
energy conserving devices or technol
ogies—

(i) skirting;
(ii) items to improve attic ventila

tion;
(iii) vapor barriers; and
(iv) materials used as a patch to 

reduce infiltration through the build
ing envelope.

* * * * *

§ 440.12 [Amended]
2. Section 440.12(b)(4) is amended by 

deleting the reference to “(a) (2) or
(3)" following “§440.16".

3. Section 440.16(a), the first sen
tence of (b) and paragraph (d) are 
amended to read as follows and (c)(3) 
is deleted.

§ 440.16 Allowable expenditures.
(a) To the maximum extent practi

cable, the grant funds provided under 
this part shall be used for the pur

chase of weatherization materials and 
related matter described in subpara
graph (1) of this paragraph. Allowable 
expenditures under this part include 
only—

(1) a maximum of $800 for any 
dwelling unit, except as provided in 
paragraph (d) of this section, for—

(1) the cost of purchase, delivery, 
and storage of weatherization materi
als;

(ii) the cost, not to exceed 30 percent 
of the grant funds, to be used for al
lowable expenditures exclusive of ad
ministrative expenses, of—

(A) transportation of weatherization 
materials, tools, equipment, and work 
crews to a storage site and to the site 
of weatherization work;

(B) maintenance, operation, and in
surance of vehicles used to transport 
weatherization materials;

(C) maintenance of tools and equip
ment;

(D) purchase or annual lease of 
tools, equipment, and vehicles, except 
that any purchase of vehicles shall be 
referred to DOE for prior approval in 
every instance; and

(E) employment of on-site supervi
sory personnel; and

(iii) the cost, not to exceed $100 per 
dwelling unit, of—

(A) repair materials; and
(B) . repairs to heating sources;
(2) the cost of liability insurance for 

weatherization projects for personal 
injury and for property damage;

(3) taxes related to other allowable 
expenditures, except the cost of em
ployment of on-site supervisory per
sonnel; and

(4) allowable administrative ex
penses under paragraph (b) of this sec
tion.

(b) Not more than 5 percent of each 
grant made pursuant to this part may 
be used for the administrative ex
penses of the grantee, and not more 
than 5% of each amount allocated to a 
sub-grantee under this part may be 
used for administrative expenses of 
the sub-grantee.

* * * * *

(c) (3) (Deleted.)
(d) The limitation of $800 described 

in paragraph (a) of this section shall 
not apply if the State policy advisory 
council requests a greater amount be 
provided for specific categories of 
units or materials in the State, and 
the Regional Representative approves 
the request.

4. -10 CFR 440.17(b) is amended to 
read as follows;
§ 440.17 Standards and techniques for 

weatherization.

* * * * *
(b) Weatherization materials which 

do not meet the standards precribed in 
Appendix A may be approved by DOE 
for use in a weatherization project 
upon application therefor and for 
good cause shown.

* * * * *
5. 10 CFR 440.18 is amended to read 

as follows:
§ 440.18 Eligible dwelling units.

No dwelling unit shall be eligible for 
weatherization assistance under this 
part unless it is occupied by a family 
unit—

(a) whose income is at or below 125 
percent of the poverty level deter
mined in accordance with criteria es
tablished by the Director of the Office 
of Management and Budget; or

(b) which contains a member who 
has received cash assistance payments 
under Title IV or XVI of the Social 
Security Act or applicable State or 
local law throughout the 12-month 
period preceding the determination of 
eligibility for weatherization assist
ance.

6. Appendix A to 10 CFR Part 440 is 
amended to add the following after 
“clock thermostats”:

Skirting—commercial availability.
Items to improve attic ventilation—com

mercial availability.
Vapor barriers—commercial availability.
Materials used as a patch to reduce infil

tration through the building envelope- 
commercial availability.
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